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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VALERIO SANDERS, KENNETH
JENNINGS AND KEVIN RNCK,

Plaintiffs,
No. 14C 9188
V.
JudgeSara L. Ellis
JGWPT HOLDINGS, LLCJG.
WENTHWORTH LLC, PEACHHI, LLC,
PEACH HOLDINGS, INC; PEACHTREE
FINANCIAL SOLUTIONS, LLC;
PEACHTREE SETTLEMENTFUNDING
LLC; SETTLEMENT FUNDING, LLC D/B/A
PEACHTREE SETTLEMENTFUNDING,;
BRIAN P. MACK; AND THE MACK LAW
GROUP, P.C.

— e N e N N N N N N ~— —

Defendants.

p—

OPINION AND ORDER

Plaintiffs Valerio Sanders, Kenneth Jennings, and Kevin Rinck all were beneficiaries of
annuity payments paid to them as part of structured settlement contracts, and they isgidst
to those annuity payments Befendant Settlement Funding, LLC d/b/a Peachtree Settlement
Funding (“Settlement Funding”) in “factoring” transactiori3laintiffs believe that Settlement
Funding and Defendants JGWPT Holdings, Inc., JGWPT Holdings, LLC, J.G. Wentworth, LLC,
PeachHI, LLC, Pach Holdings, Inc., Peachtree Financial Solutions, LLC Reathtree
Settlementunding LLC (collectivelywith Settlement Fundinghe “JGWPT Defendantsgnd
Defendants Brian P. Mack and The Mack Law Group, P.C. (collectivelyMbeK’
Defendants”conspired to ched&tlaintiffs out of money in the factoring transactior®ettlement
Funding moves to compel arbitration of Plaintié&imspursuant tarbitrationclauses included

in the agreements memorializing the factoring transacii8ly. Becausehe parties do not
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dispute thathearbitration clauseare mandatorgnd because Plaintiffs fail to establash
defense to arbitration, the Court compels arbitration of Plaintiffs’ claims sigaéttlement
Funding. Theefore theCourtgrans Settlementunding’s motion to compel arbitration and
stays Plaintiffs’ case against Settlement Funding pending the outcome of the arbitration.
Because the Court compels arbitratithg related casef Settlement Funding, LLC v. Sanders
No. 14-6266 (N.D. Ill. filed August 14, 2014), is moot, and the Court dismisgeth iprejudice
BACKGROUND
Plaintiffs’ structured settlement contracts provide periodic payments from annuities to
satisfy settlement obligations. Settlement Fundsng the business of purchasitigeseannuity
payments for an amount discounted to present cash, walagrocesknown as “factoring.”
Plaintiffs eachentered into factoring transactions with Settlement Fundnegnorialized in
Absolute Assignment and UCC Article 9 Security Agreemétiite “Agreements”) Pursuant to
the lllinois Structured Settlement Protection Act (“SSPA”), 215 Ill. Comp. St8t1¥5 seq.
Settlement Funding and Plaintiffs sought court approval orders of each Agreementanitfac
transaction.Sanders sold future annuity payments in three Agreements, Jennings sold future
annuity payments in two Agreements, and Rinck sold future annuity payments in two
Agreements
EachAgreement contains an arbitration clause teatls
ARBITRATION

Any and all controversies, claims, disputes, rights, interests, suits

or causes of action arising out of or relating to this Agreement and

the negotiations related thereto, or the breach theskafl be

settled by binding arbitration administered by the American

Arbitration Association. The demand for arbitration shall be filed

in writing with the other party to this Agreement and with the

American Arbitration Association offices in your state of

residence. The arbitration shall be held in the largest city in your
state of residence. The arbitration shall be held before a single




arbitrator selected in accordance with @@mmercial Arbitration
Rules of the American Arbitration Association in effect at thetim
that the demand for arbitration is filed. Discovery, specifically
including interrogatories, production of documents and depositions
shall be at the discretion of the arbitrator and to the extent
permitted shall be conducted in accordance with, and governed by
the Federal Rules of Civil Procedure.

*k%k

No arbitrationarising out of or relating to this Agreement shall
include, by consolidation or joinder or in any other manner, an
additional person or entity not a party to this Agreement, except by
written consent of the parties hereto, containing a specific
referenced this Agreement and signed by the entity sought to be
joined.

*k%

The award rendered by the arbitrator shall be final, and judgment
entered upon it in accordance with applicable law in any court
having jurisdiction thereof. Such arbitrator shall identify the
substantially prevailing party and shall include legal fees and
expenses for the substantially prevailing party.

This provision does not apply to the extent inconsistent with

applicable state law regarding the transfer of structured settlement

paynments. In such case any disputes between the parties will be

governed in accordance with the laws of the domicile state of the

payee and the domicile state of the payee is the proper venue to

bring any cause of action arising out of a breach of the agreement.
Doc. 169-4, Ex. B at 2 (Sanders Agreemesgk alsdoc. 169-6, Ex. B at 2 (Sanders
Agreement)Doc. 169-8, Ex. B at 2 (Sanders Agreement); Doc. 169-10, Ex. C at 2 (Jennings
Agreement); Doc. 169-11 at 12—-13 (Jennings Agreement); Docl3,680x. Aat 2 (Rinck
Agreement); Doc. 169-14, Ex. & 2(Rinck Agreement).

Believing he had been defrauded out of money ifidutoring transactions with

Settlement Funding, Sanders filed suit in St. Clair County, lllinois on February 11, 2014 and then



amended The JGWPT Defendants remov8dnders5uit to federal district court in the
Southern District of Illinois on April 9, 2014.

On May 13, 2014, Settlement Funding filed a motion for extension of time to answer or
otherwise plead. Settlement Funding arguati$landers had included Befendantentities
who had not entered into factoring transactions with Sanders and that Sanders prasntsing
Settlement Funding’s ability to arbitrate disputes arising from Sanders’ Agres. To try to
avoid parallel proceedings arbitration and litigationSettlement Funding asked theuct to
defer Settlement Funding’s responsive pleading in order to preservengettieunding’sight
to arbitrate pending theoart’s ruling on the other JGWPT Defendants’ joint motion to
dismiss—if the other JGWPT Defendants’ motion to dismiss was successful then Settlement
Funding would file to compel arbitration; if the other JGWPT Defendants’ joint matio
dismiss was unsuccessful, then “Settlement Funding would likely then choose to. aidoeer
24 at 6. On June 4, 2014, Settlement Funding withdrew its motion for extension of time and
filed a motion to compel arbitration. Sandarmsl new Plaintiffslennings, Rinck, Ramon
Rosarig and Janeka Hickihenfiled a second amendedroplaint on July 14, 2014.

On August 14, 2014, Settlement Funding filed a petition seekingpitivede Sanders,
Jennings, and Rinck’s claims in the Northern District of lllinoiBicl was assigned this
Court. In the petition, Settlement Fundmitegedthat the arbitration clauses in the Agreements
required arbitration in Chicago. Settlement Funding then moved on August 15p204rhiss
Sanders, Jennings, and Rinck’s claims in the Southern District of Illinois foop@pyenue
based on the hitration clauses or to transfer Plaintiffs’ claims to this District. Settlement
Funding also moved to dismiss the claims of Rosario and Hicks, whom Settlememtg-diddi

not believe could arbitrate because they were not bound by similar arbitratisesclabe other



Defendants also moved to dismiss the second amended complaint. Rosario then yoluntaril
dismissechis claims on October 8, 2014.

On November 13, 2014he Southern District of Illinois transferred Sanders, Jennings,
Rinck, Rosario, and idks’ case andecond amended complaint to the Northern District of
lllinois. The Court then found this case related to the petition for arbitrationhianchsevas
reassigned to the Court. After the Seventh Circuit found th&db&er-Feldmanloctrine did
notbar all of Plaintiffs’claims the Court ruled on the pending motions to dismiss the second
amended complaint, dismissing some of Sanders, Jennings, Rinck, and Hicks’ ¢taims w
prejudice and allowing amendment of other claims.

Sanders, Jemmgs, and Rinck filed a third amended complaint on September 2, 2016.
Hicks did not participate in the third amended complaint and so is no longer #@fRtathe
suit. Settlement Funding filed a new motion to compel arbitration in response hadhe t
amended complaint, and the other Defendants’ filed motions to dismiss, which the Quiad gra
in part and denied in part, ordering the other Defendants to answer the third amengkdng.

LEGAL STANDARD

Congress passed thederal Arbitration Act (FAA”), 9 U.S.C. § ket seq.to codify the
federal policy favoring the resolution of disputes through arbitrati@awasaki Heavy Indus. v.
Bombardier Recreational Prod$60 F.3d 988, 994 (7th Cir. 20113ection 2 of the FAA states
that contractual provisions “to settle by arbitration a controversy thereafteganigiof such
contract or transaction” are “valid, irrevocable, and enforceable, save upon sustiggas exist
at law or in equity for the revocation of any contract.” 9 U.S.C. §&tion 3 of the FAA
requires courts to stay a proceeding and to compel the arbitration of aay coatred by a

valid arbitration agreemenAT&T Mobility LLC v. Concepciqrb63 U.S. 333, 344, 131 S. Ct.



1740, 179 L. Ed. 2d 742 (2011). A federal court rmampel arbitration where there is (1) a
written agreement to arbitrate, (2) a dispute within the scope of the agreante(R) a refusal
to arbitrate by one of the parties to the agreematich Am. Ins. Co. v. Watts Indus., In¢17
F.3d 682, 687 (7th Cir. 2005). Agreements mandating arbitration are “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any
contract.” 9 U.S.C. § 2Contract defenses, such as fraud, dui@sd,unconscionability, apply
to agreements to arbitratRentA-Center, W., Inc. v. Jacksph61 U.S. 63, 68, 130 S. Ct. 2772,
177 L. Ed. 2d 403 (2010). The party seeking to avoid arbitration bears the burden of establishing
why the arbitration agreement should not be enfor€a@en Tree Fin. CorpAla. v. Randolph
531 U.S. 79,9192, 121 S. Ct. 513, 148 L. Ed. 2d 373 (2000).
ANALYSIS

Settlement Funding argues thag thourt must compel arbitration because there is a valid
agreement to arbitrate,dtiffs’ dispute with Settlement Fundirfiglls within the scope of the
agreemento arbitrate, and Plaintiffs refuse to arbitrafaintiffs do not dispute that the three
necessary elements for arbitration exisistead, they argue that the Court cannot compel
arbitrationbecausé&ettlemenfunding waived its right to arbitrate, judicial and equitable
estoppel preclude arbitration, the arbitration agreement is procedurally atahsublky
unconscionable, and Settlement Funding’s alleged breach of fiduciary dutydessebitration.
The Court addresses each of Plaintiffgjuments, in turn.
l. Applicable Law

But before addressing Plaintiffs’ defenses, the Courst first turnto theparties dispute
to determine whether the FAA or the lllinois Uniform Arbitratidet (“IUAA”) , 710 Ill. Comp.

Stat. 5/1et seq. controls. Regardless of whether the FAA or the IUAA apply, the outcome



would be the same because the FAA and IUAA are comparable, and lllinois courts lo®k to t
FAA when interpreting the IUAASee] & K Canent Const., Inc. v. Montalbano Builders, |nc.
456 N.E.2d 889, 893, 119 Ill. App. 3d 663, 75 Ill. Dec. 68 (1983) (noting common origins of
federal and state acts and traditional reliance on federal decisions interfiretifigA).
Because lllinois look#o the FAA to interpret the IUAA and because &nbitration clause falls
within the subject matter of the FAA because the Agreements “evidenc[e] a transaction
involving commerce,” 9 U.S.C. 3 where structured settlement contract payment rights were
sold in factoring transactions by lllinois residents to a Georgia comganout applies the
FAA.
. Waiver of Right to Arbitrate

Plaintiffs argue that Settlement Funding waived its right to arbitraearty can waive
the right to arbitrate either explicitly or implicithKawasakj 660 F.3d at 994For an implicit
waiver, ‘{c]ourts mustdetermine whether based on all the circumstances, the party against
whom the waiver is to be enforced has acted inconsistently with the right tatarbit Halim
v. Great Gatshy’s Auction Gallery, In&16 F.3d 557, 562 (7th Cir. 2008) (quotilarif v.
Wellness Int’l Network, Ltd376 F.3d 720, 726 (7th Cir. 2004)). “Although a variety of factors
may be considered, diligence or a lack thereotikhweigh heuily in the court’s determination
of whether a party implicitly waived its right to arbitrdtdd. “Other factors thdare]
considefed] include whether the allegedly defaulting party participated in litigation,
substantially delayed its request fobitnation, or participated in discovetyKawasakj 660

F.3dat994.



A. Participation in Court Proceedings

First, Plaintiffs argue that Settlement Funding waived its right to arbitrate by
substantively participating in proceedings in federal coblintiffs argue that Settlement
Funding has repeatedly been involved in litigation as this case has progressed, poittiag out
Settlement Funding removed tloigse to federal couaind watchedther Defendantsove to
dismiss Plaintiffs’ amended complairits failure to state a claimA party does not waive its
right to arbitrate simply by removing a case from state c&etBahoor v. Varonis Sys., Inc.
152 F. Supp. 3d 1091, 1102 (N.D. Ill. 2015) (finding that the defendant did not waive its right to
arbitrate by removing its case to federal court and then moving to compel arbittdtitm)
516 F.3d at 562 (finding that the defenddickt not waive arbitration afteemovng case) And
Settlement Endingitself has not moved to dismiggaintiffs’ claimsfor failure to state a claim
which regardlessvould not automatically constitute waiverSeeHalim, 516 F.3d at 562
(noting that anotion to dismiss does not automatically waavbitratior).

But Plaintiffs primarily take issue with Settlemenirieling’s motion for extension of
time where Settlement Funding told the court in the Southern District of IltimaiSettlement
Funding wanted time to file a motion to compel arbitration to first see whether trerathier
Defendants’ arguments coulispose of Plaintiffs’ claimsDelaying arbitration to weigh options
is frowned upon.See Cabinetree &f/is.v. Kraftmaid Cabinetry, Inc50 F.3d 388, 391 (7th Cir.
1995) (“That is the worst possible reason for delay.”). Settlement Funding’s motion for

extension of time admitted that Settlement Funding was contemplating whethetativto

! The parties agree that Settlement Funding never moved to dismiss Plaintiffs. cBéttlement
Funding moved to dismiss Hickahd Rosario’s claims, which Settlement Funding admitted were not
covered by an agreement to arbitrate. Doc. 67 att-2n.$ettlement Funding also moved to dismiss
SandersJennings, an&inck's claimsfor improper venue in ordéo compel arbitrationDoc. 68 To

the extent Plaintiffs seek to hold Settlement Funding accountable for the acts oGMHeT J
Defendants, the JGWPT Defendants are all separate legal entities and the Court rejectethiancon

8



move to compel arbitration based on the court’s rulings on other Defendants’ motions. The
motion for extension of tim#hus was a clear admission that Settlemendig was weighing
its options.

But Settlement Fundinglsochampionedrbitrationfrom the beginninglt consistently
told the court, even when filing the motion for extension of time,ithednted to preserve its
right to arbitrate The motion for extension of time noted that Sanders’ joinder of the JGWPT
Defendants was makingditfficult for Settlement Funding to arbitrate. And Settlement Funding
quickly withdrewthe motion for extensioaf time, but did not do sbecause of any adverse
rulings. Cf. Penn. Chiropractic Ass’n v. Blue Cross Blue Shield Astm 09 C 5619, 2011 WL
210805, at *4 (N.D. lll. Jan. 20, 2011) (finding waiver after eight-month delay and motion to
dismiss that indicated the plaintiff wanted judicial forum until it receivefvorable rulings).tl
then filed a motion to compel arbitration and motions and petitions in order to be in front of a
court with the ability to compel arbitration in Chicago.

All'in all, Settlement Funding filed its motion to compel arbitratios &n two months
afterthe JGWPT Defendantemoved this case to federal court and less than a montHilafter
its motion for extension of timelt only weighed its options for a short period of time, filing a
motion to compel arbitration in this camed a petition for arbitration in a parallel cagend it
never took advantage of discovery, a motion to dismiss, or a ruling on aDefleedant’s
motion to dismissvhile seeking arbitratianConsequently, the Court fintisat Settlement
Funding’s actions do nabnstitutewaiver.

B. Prior Waiver of Mandatory Arbitration

Second, Plaintiffs argue that Settlement Funding waived its right to arlyrateng the

judicial process, rather than an arbitratorobtain approval of Plaintiffs’ factoring traactions.



After theparties signed thAgreements, a state court judge approved Plahsffuctured
settlement transferpursuant to the SSPAPlaintiffs argue thabettlement Funding waived any
future right under the Agreements to invoke arbitrabg not then using arbitration to approve
the transfers.

The Agreements’ arbitration clauses state that the parties are to arbitrayeatjd]all
controversies, claims, disputes, rights interest, suits or causes of aciong aut of or relating
to [the Agreements] and the negotiations related thereto, or the breach th&eefé&.g.Doc.
169-4, Ex. B at 2. fe arbitration clauseonly call for the arbitration of disputes. The factoring
transactions were not disputes, so they wereomdredby the arbitration clausePlaintiffs fail
to show waiver:

[I1.  Estoppel

Plaintiffs argue that estoppel preclud=tlement Funding fromrbitrationbecause
Settlement Funding changed its positadrout arbitration witltourtsand with Plaintiffs
Spedfically, Plaintiffs complain that Settlement Funding took the position thabuld not
move for arbitration if the court in the Southern District of lllinois denied somadl of the other
Defendants’ motions to dismiss and Plaintiffase proceeded tliscovery.Plaintiffs’ theory
appears to be an extension of their waiver argument

A. Judicial Estoppel

Plaintiffs argue that judicial estoppgalecludes arbitratian“Where a party assumes a
certain position in a legal proceeding, and succeeds in maintaining that positiory, het ma

thereafter, simply because his interests have cldaagsume a contrary positiorMatter of

2 The Court need not resolve whether the arbitration clause also might not be applicgiprovals of
factoring transactions because the arbitration clauses exempt their applicatismnit@tsistent with the
SSPA and the SSPA mandated court approval of factoring transacdieel5 Ill. Comp. Stat. 153/15.
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Cassidy 892 F.2d 637, 641 (7th Cir. 1990)udicial estoppel applies to positions in different
proceedings, transferredses, and the same ca¥#alton v. Bayer Corp643 F.3d 994, 1002
(7th Cir. 2011). There a@e certain clear prerequisitdsat must obtain befe judicial estoppel
applies: (1) the later position must be clearly inconsistent with the earlier poidine facts at
issue should be the same in both cases; and (3) the party to be estopped must have davinced t
first court to adopt its position.1st Source Bank v. Net861 F.3d 607, 612 (7th Cir. 2017)
(citation omitted) (internal quotation marks omitted)s discussed when reviewing waiver,
Settlement Funding withdrew its motion for extension of time, in which Settlernedirtgsaid
it might not file a motion to compel arbitration, and then filed a motion to arbitha@ result,
Settlement Futing never succeeded in maintaining its first position—this Court and the court in
the Southern District of lllinoidid not adopt it—and so Settlement Funding cannot be held to
that position as a resulPlaintiffs’ arguments to judicial estoppel fails

B. Equitable Estoppel

Plaintiffs alsoargue that equitable estoppel applies. “Equitable estoppel applies where:
(1) a party has made some misrepresentation or omission of a material fact; (2jtyhaap
knowledge, either actual or implied, that tepresentations were false at the time that they were
made; (3) the other party was not aware that the representations were false botmattha t
they were made and the time that they were acted upon; (4) the party making thentapomns
intended or expected the representations to be acted upon; (5) the party to whom the

representations were made did in fact rely upon the representations; and (6) thetipgrtypan

% Federal and lllinois law are interchangeable on judicial estopfsé v. ObuchowskB85 F.2d 360,

361 (7th Cir. 1993)Anderson v. Holy Se878 F. Supp. 2d 923, 937 n.7 (N.D. Ill. 20fZHederakourts
applyfederal judicial estgmel rules in statéaw casesthowgh the Seventh Circuit has uddihois law
andfederallaw related tgudicial estoppeinterchangeably because the cases use consistent approaches.”
(citations omitted))aff’d sub nomAnderson v. Catholic Bishop of i€hgo, 759 F.3d 645 (7th Cir.

2014), andhff'd sub nomAnderson v. Catholic Bishop of Chicag®9 F.3d 645 (7th Cir. 2014).
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the representations would be prejudiced unless the party making the repisentas
estopped. Dale v. Groebe & C0431 N.E.2d 1107, 1111, 103 Ill. App. 3d 649, 59 IIl. Dec. 350
(1981).

Plaintiffs argue that Settlement Funding’s motion for extension of time led them to
believethat Settlement Funding would not assert itstrigtarbitration. “Under bothfederaland
lllinois law, in order to invoke equitable estoppel, a plaintiff must show not only misconduct by
the defendants, but also that he actually and reasonably relied on the mistoAdhata v.

City of Chicagp 146 F.3d 459, 463 (7th Cir. 199@)ting Hamilton v. Komatsu Dresser Indus.,
Inc., 964 F.2d 600, 605 (7th Cir.1992), aldgustus v. Somerg62 N.E.2d 138, 144, 278 |II.
App. 3d 90, 214 Ill. Dec. 784 (1996)Settlement Funding withdrew its motion for extension of
time less than one month after it filed the motion. Settlement Funding then filetba toot
arbitrate. Plaintiffs could nothave reasonably relied on tthdrawn motion for extension of
time, especially in light of Settlement Funding’s subsequent and continuous asseitsamngot

to arbitrate

Plaintiffs alsoargue that immediately after the motion for extension tthrey failed to
file a motion for default judgment against Settlement Funutingliance on Settlement
Funding’s position.First, Sanders was the only Plaintiff at the time; Jennings and Rinck had yet
to join the case so they could not have relied on the motion for extension of time. Andythe part
to be estopped must know “at the tilreeor she made the representatioas tihey were untrué
Boelkes v. Harlem Consol. Sch. Dist. No., 1242 N.E.2d 790, 797, 363 Ill. App. 3d 551, 299
lll. Dec. 753 (2006). The motion for extension of time equivocated on whether Settlement
Funding would forego its claimed right to arbitratiddeeDoc. 24 at 6 (“Settlement Funding

would likely then choose to answer, as well.The motion for extension of time clearly stated

12



that Settlement Funding wanted to file a motion to compel arbitration. The motiondosiext
of time asked for more time for Settlement Funding to determine the best obaci®n. The
Court finds no intent by Settlement Funding to make knowingly untrue statenrbaitstiffs’
argument as to equitable estoppel fails.
V.  Unconscionability

Plaintiffs argue thathe arbitration clauses apeocedurally and substantively
unconscionable and thus invalid under lllinois law. “Unconscionability can be either
‘procedural’ or ‘substantive’ or a combination of botliRazor v. Hyundai Motor Am854
N.E.2d 607, 622, 222 Ill. 2d 75, 305 Ill. Dec. 15 (2006).

A. Procedural Unconscionability

Plaintiffs argue that the arbitration clause is procedurally unconsciorndslecedural
unconscionability refers to a situation where a term is so difficult to find, c#aunderstad that
the plaintiff cannot fairly be said to have been aware he was agreeing to it” andkalsanto
account the disparity of bargaining poweltd. at 622 (citation omitted)Kinkel v. Cingular
Wireless LLC857 N.E.2d 250, 264, 223 1ll. 2d 1, 306 lll. Dec. 157 (20@8aintiffs argue that
(1) they did not know that the Agreements were form contracts instead of negotiated by
Plaintiffs’ representativeg2) they did not receive the Agreements ahead of time, (3) they had no
ability to read the Agremens before they signed, (4) they were never shown the entirety of the
Agreemend, and (5the Agreements and their contents were never explané&attiement
Funding or Mackoefore Plaintiffs signed thenRlaintiffs attack the Agreements as a whole as
procedurally unconscionable; they make no argument that only the arbitration agrsement
procedurally unconscionable. Because Plaintiffs attack the entirety of their Aggrisesimnd how

they were presented to Plaintiffs, not just the arbitration clauses in the Agtsgethese issues
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are better left for the arbitrator thdacided by the CourtSee Gore v. Alltell Commn’'666 F.3d
1027, 1036-377th Cir. 2012)holding that issue regarding whether arbitration was procedurally
unconscionable “is propgrkesolved by the arbitrator in the first instance because [the plaintiff]
attacks the entire [agreement], not just the arbitration clause itsBl&ntiffs havefailedto

show that the arbitration claugself is procedurally unconscionable and so the Court turns to
substantive unconscionability

B. Substantive Unconscionability

Substantive unconscionability “concerns the actual terms of the contract andexami
the relative fairness of the obligations assumedirikel, 85/ N.E.2dat 267 (citation aitted)
(internal quotation marks omitted). It is found when contract terms are “ssidegkas to
oppress or unfairly surprise an innocent party,” when there is an “overall imbatatine
obligations and rights imposed by the bargain,” or when texé'significant cosprice
disparity.” Id. (citation omitted) (internal quotation marks omitted).

Plaintiffs first argue thaa “ costshifting provision’makes the arbitration clause in each
Agreement prohibitively unfair. Doc. 204 at 1Blaintiffs hypothesize that they could end up
winning on some claims buémainrequired ¢ pay the substantially prevailing Settlement
Funding’s fees and expenseBut Plaintiffs citeno lllinois law that such &ilateralcostshifting
provision is unconscionahland, further, theostshifting provision would apply equally to
either side, not just tBlaintiffs. Because Plaintiffs only speculate that the provision would be
unfair to them and because speculation is not enough to show unconsciorsabilityingson
v. AssocsFin., Inc, 339 F.3d 553, 557 (7th Cir. 2003)T] he party opposing arbitration . . .
must provide some individualized evidence ihékely will face prohibitive costs in the

arbitration at issue and thiatis financially incapable of geting those cost$, this point fails
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Plaintiffs alsocarguethat it is unfair that the arbitration clagse the Agreements bar
Plaintiffs from participating in a judicigdroceedindout still allow Settlement Funding to seek
court approval of factoring transactionss discussewhen reviewing waiver, the factoring
transactions themselves were not covered by the arbitration cldusdiser,Plaintiffs provide
no reason why Settlement Funding would not be compelled to arbitrate a dispute coubesd by
arbitration clauseThis point fails as well.

Plaintiffs nextargue that the location of arbitration in lllinois’ largest city, Chicago, is
unfair to Sanders. Rinck and Jennings appear to live in Cook County, lllinois, but Plaintiffs
represent thabanders lives five hours away from Chicago. But Plaintiffs have not shown that
Sanders cannot travel that distance, how much it costs to travel that distathe¢ Sanders
cannot pay to travelCf. Plattner v. Edge Sols., IndNo. 03CV-2646, 2004 WL 1575557, at *1
(N.D. lll. Apr. 1, 2004)finding that arbitration clause wasbstantivelyunconscionableecause
the estimate®1300-$250@ravelcosts for plaintifivereprohibitive in light ofthe plaintff's
financial difficulties). Plaintiffs fail to show that this requirement is unconscionable.

Plaintiffs also challenge thgrovision in the arbitration clause that prohibits the joinder or
addition of any other party other than the parties that signed the Agreement. Beth parti
interpret the provisn as a clasaction waiver.Class action waivers are valid in arbitrations.
Am. Exp. Co. v. Italian Colors Rest- U.S.----, 133 S. Ct. 2304, 2312, 186 L. Ed. 2d 417
(2013)(class action arbitration waiver was not to be ignored in face of cosiantff);
Concepcion563 U.Sat 352 (California law against class action waivers preempted by FAA).
Further Plaintiffs’ concern is with potentigblaintiffs who may be seeking remedies for small
amounts but who will be unable to vindicate them assalt of legal fees, travel fees and

arbitration costs.” Doc. 204 at 28ut Plaintiffs allegethattheyand class membegse each

15



owed thousands and thousands of dollars by Settlement Funding, not small arRaintgdfs
fail to show unconscionability here.

Finally, Plaintiffs argue that arbitration deprives Plaintiffs of an dffeaemedy—in
arbitration, Plaintiffs will not be able tverturn the state court approvals of their factoring
transactions écause the arbitrator will have no power teersethelllinois courts. As the Court
has already ruled and as Plaintiffs acknowledge in their brief, Plaintiffs have no tooweed
those state court approval orders in federal court. Doc. 167 at 13. Plaintiffs care@rily se
void and overturn the state court judgments in state court. Therefore, by proceeding t
arbitration, Plaintiffs would not lose a remedy that they would have in federalacmlittherefore
they would be no worse off in arbitratioRlaintiffs' last argument for substantive
unconscionability fails.

V. Breach of Fiduciary Duty

Finally, Plaintiffs argue that the Court cannot compel arbitration because they have
allegal in their third amended complaititat Settlement Funding breached its fiduciary duty to
them and, therefore, ¢ly allege thaany agreememith their fiduciaries, including the
agreements tarbitrate arepresumed fraudulentt is true that' [o]nce a fiduciary relationship is
shown to exist, the presumption is that a transaction between the dominant and gartién
which profits the dominant party is fraudulentri re Estate of Feinberd N.E.3d 310, 323,
2014 IL App (1st) 112219, 379 Ill. Dec. 233 (2014). But Plaintiffs have only alleged that
Settlement Funding breached a fiduciary duty when entering the Agreements; they have not
shown that a fiduciary duty existed or that the Agreements are fraudulent.ntfff3laould
escape arbitration by merely alleging that a breach of fiduciary duty bound them to the

arbitration clause, then every plaintiff seeking to avoid an arbitration ohzugdd allege such a
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breach of fiduciary duty. Furthd?]aintiffs’ argument attacks the entire Agreement for fraud,
not just the arbitration clause. “[F]raad a defense to enforcement of an arbitration agreement
is limited to fraud in the making of the arbitration agreement itself, not fraud indheement
of the contract as a wholeFelland v. Clifton No. 10CV-664-SLC, 2013 WL 3778967, at *5
(W.D. Wis. July 18, 2013)Plaintiffs thus fail to meet their burdef establishing this defense.

Therefore Plaintiffs fail to demonstrate a defense that precludes arbitrBtaontiffs
must arbitrate their claims against Settlement Funding, and the claims in thi®htiggainst
Settlement Funding will be stayed pending the outcome of the arbitr&emnWal-mart Stores,
Inc. v. Helferich Patent Licensing, LL.61 F. Supp. 3d 713, 721 & n.1 (N.D. Ill. 2014) (noting
that proper course of action is to stay proceedings until resolution of adnjrafi HTG
Captal Partners, LLC v. DogNo. 15 C 02129, 2016 WL 612861, at *7—8 (N.D. Ill. Feb. 16,
2016)(noting that courts dismiss actions sent to arbitration where all claims are delamdb
court would have no other role except to confirm arbitration award).

CONCLUSION

For the foregoing reasons the Court grants Settlement Funding’s motion [181] and
compels arbitration of Plaintgf claims against Settlement Fundinghe Court stayBlaintiffs’
claims against Settlement Funding pending resolution of the arbitratt@Court dismisses
related cas8&ettlement Funding, LLC v. Sande€aise No14-6266 (N.D. lll.filed August 14,

2014), as resolved by Case No. 14-9188’s transfer to the Northern District of lllinois and the

(

SARA L. ELLIS
United States District Judge

Court’s order to compel arbitratias sought in the petition.

Dated:September 2, 2017
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