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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KRAFT FOODS GROUP, INC,,

Plaintiff,
No. 14 C 9419
V.
Judge Jorge L. Alonso
SUNOPTA INGREDIENTS, INC.,

— e N e —

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Kraft Foods Group, Inc. (“Kraft”) purchased a dried buttermilk product from
defendant SunOpta Ingredients, Inc. (“SunOpta”) or SunOpta’s predecessor fotwave
decades. Kraft learned in 2013 that the dried buttermilk pradwets purchasingvas not pure
buttermilk powder but a blend of buttermilk powder and other ingredients including whey
powder, whey protein concentrate, and dried milk. Kraft subsequently brought this action
against SunOpta for breach of contract, comyawn fraud, and violation of the lllinois
Consumer Fraud Act (“ICFA”), 815 ILCS 505/2. SunOpta moves to dismiss Counts Il ahd |
Kraft's amended complaint for failure to state a claim. For the followingpnsashe motions
granted.

l. BACKGROUND

For over twenty years, Kraft purchasedm SunOpta or a SunOpta predecessbigh
heat spraydried buttermilk product, which it used as an ingredient in Kgedducts such as
cheese powder(Am. Compl. § 6, ECF No. 34.) Kraft alleges that, throughout this twgsdy
period, Kraft understood the buttermilk product to be composed of pure, unadulterated

buttermilk. (d., 11 1, 14-15.)
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Kraft periodically requires ingredient suppliers to verify that the ingrésligumpplied are
in compliance with Kraft's specifications.ld( § 19.) In 1996, Kraft sent a Raw Material
Information Sheet form to Northern Food and Dairy, Inc. (“Northern Fo@dKraft supplier
that was subsequently acquired BunOpta. I@d. f 2621.) In the 1996 Raw Material
Information Sheet, which Northern Food filled out in handwriting and returned to Kratft,
Northern Food stated that the buttermilk product’s only ingredient was “Butternill00%.”

(Id. § 22;id., Ex. 4, at 3.) Where the form asked for a “physical description” of the product,
Northern Food offered the following: “Buttermilk product in liquid form is brought intqothat

to be spray dried.” Id., Ex. 4, at 4.) The form is not signed, but it lists anteat name” of
“Mary,” without giving a last name, and a phone numbét., Ex. 4, at 7.)

In June 2012, Kraft notified SunOpta that it wished to change the specifications for the
buttermilk product, increasing the protein level from the curref28@to a minimum of 28%.

(Id. 1 26.) SunOpta acknowledged that the change in protein level would “affect the cost of the
product.” (d. § 27.)

In March 2013, Kraft “learned from SunOpta” (Kraft does not elaborate ol thaivthe
buttermilk product it was buying from SunOpta was not 100% buttermilk, but a blend of
buttermilk powder, whey powder, whey protein concentrate and nonfat dried Inil&§f(14
15.)

Kraft subsequently brought this action. On August 10, 2015, this Court dismissed Kraft's
fraud claimswithout prejudice for failure to state a claim. (Memo. Op. & Order, ECF No. 27.)
Kraft filed an amended complaint on September 29, 2015, afjagingbreach of contract as
well ascommontaw fraud (Count IlI) and violation of thiEFA, 815 ILCS 505/2Count IlI).

SunOpta has moved to dismiss Counts Il and



Il. LEGAL STANDARDS

“A motion under Rule 12(b)(6) tests whether the complaint states a claim om nehef
may be granted.’Richards v. Mitcheff696 F.3d 635, 637 (7th Cir. 2012). Under RuB@), a
complaint must include “a short and plain statement of the claim showing that ther pgeade
entitled to relief.” Fed. R. Civ. P. 8(a)(2). The short and plain statement under &(#&) B{ust
“give the defendant fair notice of what the claimaigl the grounds upon which it restBell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (ellipsis omitted).

Under federal noticpleading standards, a plaintiff's “[flactual allegations must be
enough to raise a right to relief above the specddével.” Twombly 550 U.S. at 555. Stated
differently, “a complaint must contain sufficient factual matter, acceptedi@stdr ‘state a claim
to relief that is plausible on its face.”Ashcroft v. Igbagl 556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads dactu
content that allows the court to draw the reasonable inference that the defenddte i®dithe
misconduct alleged.”d. (citing Twombly 550 U.S. at 556). “In xewing the sufficiency of a
complaint under the plausibility standard, [courts must] accept thepiealled facts in the
complaint as true, but [they] ‘need[ ] not accept as true legal conclusions, or theegestiials
of the elements of a cause ofiant supported by mere conclusory statementdldm v. Miller
Brewing Co, 709 F.3d 662, 6656 (7th Cir. 2013) (quotingrooks v. Ross78 F.3d 574, 581
(7th Cir. 2009)).

Additionally, a plaintiff alleging fraud must “state with particularity thecemstances
constituting fraud.” Fed. R. Civ. P. 9(b). Although fraudulent or deceptive intent “may be
alleged generally,” Rule 9(b) requires Kraft to describe the “circumstaotése alleged fraud
with “particularity” by including such information dke “the identity of the person who made

the misrepresentation, the time, place and content of the misrepresentatidme ametiiod by
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which the misrepresentation was communicated to the plainfifiijdy City Metal Fabricators
& Supply, Inc. v. CIT TectFin. Servs., InG.536 F.3d 663, 668 (7th Cir. 2008), or, to put it
differently, by providing the “who, what, where, when and how” of the alleged
misrepresentationsSee Bank of Am., Nat. Ass’'n, v. Knjgig5 F.3d 815, 818 (7th Cir. 2013).
SunOpta moveto dismiss Kraft's claims of comméaw fraud (Count II) andielation
of the ICFAby engaging in “deceptive acts and practices” (Count Ill). The elementes# th
claims are as follows:
To state a claim under the ICFA, a plaintiff must allege “(1)@p#ve or unfair
act or practice by the defendant; (2) the defendant’s intent that the platytidir
the deceptive or unfair practice; and (3) the unfair or deceptive practice occurred
during a course of conduct involving trade or commerSegel vShell Oil Co.,
612 F.3d 932, 934 (7th Cir. 2010) (citiRpbinson v. Toyota Motor Credit Corp.,
775 N.E.2d 951, 960 (lll. 2002)). To state a claim of common law fraud, a
plaintiff must allege “(1) a false statement or omission of material fact; (2)
knowledge or belief of the falsity by the party making it; (3) intention to induce
the other party to act; (4) action by the other party in reliance on the truth of the

statements; and (5) damage to the other party resulting from such reliance.”
Weidner v. Karln, 932 N.E.2d 602, 605 (lll. App. Ct. 2010).

Miner v. Gov’'t Payment Serv., Iné&No. 1:14€V-07474, 2015 WL 3528243, at *3 (N.D. Il
June 4, 2015).

Both the commoitaw fraud claim and the ICFA claim are based on alleged
misrepresentations or misleadiognissions, and both claims therefore must meet the heightened
pleading standard of Rule 9(With respect to the circumstances constituting fradirelli
Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreen834. F.3d 436, 4487 (7th
Cir. 2011).

[I. FRAUD CLAIM (COUNT II)

This Court ruled that Kraft did not meet gkeading burdeimn the original version of its
complaint, and Kraft has added very little to its amended complaint in the waylitibaal

factual allegations to support its tih clains. The only substantial allegations it adds are those
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concerning the 1996 Raw Material Information Sheet, but the Court was alreacty civihe
Raw Material Information Sheet because Kraft discussedts brief in opposition to SunOpta’s
motion to dismiss the original complaint, and the Court took it into account in makingligs ea
ruling. See Geinosky v. City of Ch6.75 F.3d 743, 745 n. 1 (7th Cir. 2012) (plaintiff opposing a
motion to dismiss may elaborate on factadlegations provided the new elaborations are
consistent with the pleadings).

As the Court previously stated, Kraft must plead enough factual matteowota#t Court
to infer that it is plausible, not merely possible, that SunOpta intended to dé&gaiveand
induce Kraft to act based on the deceptidelli, 631 F.3d at 443%ee also Int'| Star Registry
of Ill. v. ABC Radio Network, Inc451 F. Supp. 2d 982, 9&3® (N.D. lll. 2006). But based on
the allegations Kraft has made and exhibits it swdsmitted, the Court cannot infer “more than
the mere possibility of misconductigbal, 556 U.S. at 67%ee Twombly550 U.S. at 55%5;
Brooks v. Ros$78 F.3d 574, 581-82 (7th Cir. 2009).

Kraft pleads no facts with particularity concerning the initiationtloé business
relationship betweerKraft and SunOptas predecessor, Northern Fgoor what its initial
specificdions to Northern Foodvere. Kraft's fraud claim rests principally on twalleged
misrepresentations: the 1996 Raw Material Information Sheet, am@pBas 2012 response to
Kraft's request to change the protein content of the buttermilk product it was buying, in which
SunOptanformed Kraft thatharging the protein content would “affect the cost of the product,”
without providing any further details. These allegations are insufficientteastdaim of fraud.

The 1996 Raw Material Information Sheetdiatcontact person’s first name and phone
number, but it is not signed, and it was issued not by SunOptayNbrthern Foodan entity

that SunOpta lateacquired By 1996, Northern Foollad already been supplying Kraft with



buttermilk product forapproxmately threeyears, andKraft makes only sparse, conclusory
allegations as to how it relied dhis alleged misrepresentatioam 1996. The Court doubts
whether offering this isolated document of uncertain oragid effectamounts to pleading the
“circumstances constituting fraud” with “particularity.”"See Windy City536 F.3d at669
(plaintiffs pleadedmisrepresentation with particularity biailed to “describe [defendant’s]
connection to any fraud with the particularity required by Rule”®(lsee alsoMarrero v.
Fraternal Order of PoliceChi. Lodge No. 7No. 12CV-5280, 2013 WL 3224450, at *3 (N.D.
lIl. June 25, 2013jfraud not pleaded with particularity where claimant did not identify to whom
misrepresentations were made or which individdesard or witnessed themiRichmond v.
Advanced Pain Consultants, S.Glo. 15 C 479, 2015 WL 7710374at *3 (N.D. Ill. Nov. 30,
2015) (party pleading fraud “muat least plead witbufficientparticularityfacts establishing . . .
who made the misrepresentations and to whom they were jnade”

But even if the Court assumes that the particularity standard is met, tneeatdcdoes
not support a plausible inference aftwentyyear fraudulent scheme This 1996 document is
remote intime from SunOpta’'s 2013 admission that its buttermilk product is not 100%
buttermilk, and it was issued by a different business entity. 1986 Raw Material Information
Sheet standing alones “just as much in line” with alternative explanations,isae& anhonest
mistake misunderstandingr even truthfulness (perhaps theductwas composed 0fl00%
buttermilk way back in 1996, when it wasoducedby Northern Food, rather than SunOptag
with fraud,seeBrooks v. Ros$b78 F.3d 574, 5882 (7th Cir. 2009)citing Twombly 550 U.S.
at 554).

As for the alleged misrepresentation in June 2&@L2Optasimply respondetb Kraft's

updated specification byforming Kraft that enhancing the protein contexst Kraft requested



would increase the cosif the product. Kraft's initial message to SunOpta about the updated
specification did not ask SunOptaitentify the composition of the produ@m. Compl., Ex. 5,

at 7-8), so there is no reason tead any fraudulent intent intts omission to do s its June
2012 response Again, SunOpta’s response just as much in line with the alternative
explanation that it had a differenhderstanding othe composition of the product, which it
believed Kraft shared

The Seventh Circuit has explained that “Rule 9(b) does not require pleading state of
mind, but [the] complaint must afford some basis for believing that plaintiffprcase scienter.”
Borsellino v. Goldman Sachs Grp., Ind77 F.3d 502, 508 (7th Cir. @D) (citing Tricontl
Indus., Ltd. v. PricewaterhouseCoopers, | 1475 F.3d 824, 833, 8442 (7th Cir. 2007)
Taking all the allegations into accousmid drawing all reasonable inferences in Kraft's favor,
there is nothing to shed light avhy SunOpta wold defraudKraft rather than simply supply a
product conforming tats specifications andetthe price accordingly, as did in 2012 when
Kraft requestedo change the protein conterffee Borsellino477 F.3d at 508 (fraudulent intent
not adequately pleaded because allegations “did not shed any light on the fundamental
implausibility of the fraud).

Kraft claims that an inference of fraudulent intent is reasonable because federal
regulations defined the term “dry buttermilk product” as 100% pure buttermitkputi any
“nonfat dry milk, dry whey, oproducts other than buttermilk,” so SunOpta’s use of the term
“buttermilk product” to identify its product wasisleading. (Am. Compl.{ 13, 16.) Su@pta
arguesthat these regulations conceraluntary requirements for certificatidry the USDA as
“standard” or “extra‘grade try buttermilk product”; they do nomposea blanket prohibition

on using the term “buttermilk product” to refer to a blended product such as the one SunOpta



sold to Kraft Kraft does not seriously argue otherwise; it argues only that based on the
regulation, SunOpta should have been aware that others in the industry wmddstand
“buttermilk product” to be composed of pure buttermilkut B requires quite an inferential leap
to conclude, based oBunOpta'smere use of the terrfbuttermilk producf’ that SunOpta
intended to defraud Kraft by selling an inferibtended buttermilk product, especially
considering that the terfibuttermilk product’on its face seems to refer to a prodcminposed
of more than juspure buttermilk, because otherwise the word “product” is superfluloulsght
of all the other facts and circumstancessnoh inferencé plausible

Importantly, Kraft's allegations as to the price it paid SunOpta for the blended product
tend toundermine its allegations affraudulentscheme The samplg@urchase aterthat Kraft
attached to its complaint shows that Kraft was paying SunOpta 91% of the markedfplity
buttermilk. (Am. Compl., Ex. 1, at 1.)The gist of Kraft's claim is that it beliedat was buying
100% purebuttermilk rather tham cheaper blendgaroduct andit would not have bought the
blended product if it had knowits true composition But the below-marketprice SunOpta was
charging, not to mention the fact that it was SunOpta itisetidisclosed the composition of the
product, undermine anyinference that SunOpta intentionally sought to pass its buttermilk
produd off as 100% pure buttermilk.Kraft never makes any serious attemeither in its
complaint or its brieffo explainthe incongruitybetween its position thatuB8Opta intended to
pass off a blended product as pure buttermilk and the fact that SunOpta sold the blendx#d produ
for less than the market price of pure buttermilk

Additionally, although Kraft alleges that thdendedbuttermilk product it received was
inferior to the pure dried buttermilk it believed it was buyikaft paidonly 91% of themarket

price for pure dried buttermilk, ariraft has not alleged that tHh#endedbuttermilk product it



receivedwas worth lesghan that. Kraft has not pleadedith particularity that itwas actually
damaged. SeeSwanson v. Citibank, N.A614 F.3d 400, 406 (7th Cir. 201@®lias v. Stewart
Title of 1ll., No. 09 C 6773, 2010 WL 4482102, at *5 (N.D. Ill. Nov. 1, 2010).

Kraft has not stated a plausible claim, based on factual circumstapleasled with
particularity, of commo#aw fraud against SunOpta. SunOpta’s motion to dismiss is granted as
to Count Il. Although SunOpta asks for dismissal with prejudice, the dismissal avilNithout
prejudice. It appears unlikely that Kraft will be able to state a fraud claimsagaunOpta,
having failed twice, but at this point the Court is unablsay with certainty that any amendment
would be futile.

V. ICFA CLAIM (COUNT III)

Kraft's ICFA claim must meet the same heightened pleading standard, but théWw@sA
designed to provide broader protection for consumers than the common law adtiaadof
and thus a plaintiff is not required to prove every element of common law fraud in order t
recover. Elson v. State Farm Fire & Cas. C®91 N.E.2d 807, 816 (lll. App. Ci.998).
“Unlike common law fraud, ‘the Consumer Fraud Act does not requirelaetizance, an untrue
statement regarding a material fact, or knowledge or belief by the paripgrthke statement
that the statement was untrue Anderson v. Klasel913 N.E.2d 615, 618 (lll. App. C2009)
(quoting Martin v. Heinold Commodities, Ind643 N.E.2d 734, 754, 1994). The Court’s
analysisof whether Kraftmeetsits pleading burden on theommonlaw fraud claimmay not
appl to Kraft's ICFA claim, which is composed of fewer elements.

However, the Court need not analyze whether Kraft meets its pleading burden on the
ICFA claim if Kraft lacks standing under the ICFA. The ICFA applidy tm“consumers,’and
the ICFA defines a “consumeds “ay person who purchases or contracts forphechase of

merchandise not for resale in the ordinary course of his trade or businesshisituse or that of
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a member of his househdld815ILCS 505/1 SunOpta contends that Kraft is not a consumer,
nor was it acting as a consumeithin the meamg of the ICFA when it purchased buttermilk
product for incorporation into the products it soldSeelvanhoe Fin., Inc. v. Mortgage
Essentials, In¢.No. 03 C 6887, 2004 WL 856591, at *2 (N.D. Ill. Apr. 21, 20Q4dQsiness
entity that “purchas[es] component parts for incorporation into a final product” is not a
“‘consumer” with standing to bring a claim against the component seller und€iRig

Kraft responds that business entities have standing to brimgsaleder the ICFA if they
satisfy the “consumer nexus test” by showing thhé alleged conduct involves trade practices
addressed to the market generally or otherwise implicates consumer protecternsd Brody
v. Finch Univ. of Health Scis./The Chicago Med. S68B8 N.E.2d 257, 269 (lll. App. Ct.
1998. Neither the ICFA nor the lllinois Supreme Court has defined “consumer pootect
concerns,” but courts have held that “consumer protection concerns” are intplideges for
examplethe cefendant’s conduct

involves sharp practices designed to mislead consumers about a comgestor,

Downers Grove Volkswagen, Inc. v. Wigglesworth Imports, 5#6&N.E.2d 33,

39 (lll. App. Ct. 1989) (finding standing for plaintiff whose competitor distedu

15,000 disparaging brochures to consumerspuialic health, safety or welfare

issues,see 8ckle Enters., Ltd. v. CPC Intl.,, IncNo. 96 C 3123, 1997 WL

767301, at4 (N.D.IIl. Dec. 3, 1997) (allowing gintiff to challenge competitcs’

deceptiveactions to promote sale of contaminated animal feed)
Simon v. OttmanNo. 98 C 1759, 2001 WL 1035719, at *8 (N.D. Ill. Aug. 31, 200ddernal
citations altered).

Kraft alleges that it paid SunOpta a higher price for its buttermilk blend than it wou
have but for the alleged deceptive conduct, resulting in a higher price to consumersyguneksi

that these allegations are sufficient to implica®risumer protection concefnbecause

SunOpta’s conduct affected “consumer economic interegkdém. in Opp.,at 1611, ECF No.
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46.) Further, Kraft argueshat SunOpta’s conductaises“public health, safety or welfare
issues’ Simon 2001 WL 1035719, at *&ecausdt impairedconsumers’ interest in the accurate
representatio and labeling of food products.

A. “Consumer EconomiclInterests”

Courts have generally rejected the argument that deceptive conduct a commelgial part
directs at another commercial party implicates “consumer protection cohoeersly because
consumers may ultimately use the parties’ produ8se Tile Unlimited, Inos. Blanke Corp.
788 F. Supp. 2d 734, 740 (N.D. Ill. 2011)rfiis argumenthas been soundly, repeatedly, and
correctly rejected). As SunOptaorrectlyexplains, none of the cases Kraft cites in support of
its argumenthat SunOpta’s conduct affected “consumer economic interagtsanalogous to
this case. l all of them, the plaintiffsvere harmed by the defendants’ deceptive practitée
actingasconsumersin the sense that they warere likeendusers of the defendants’ products
or servicesthan comnercial purchasers ofomponents or ingredients that they intended to
incorporate into their own productsee Bank One Milwaukee Sanchez783 N.E.2d217, 220
(ll. App. Ct. 2003) Brody v. Finch Univ. of Health Scis./The Chicago Med. ,S98 N.E.2d
257, 269 (lll. App. Ct1998, Peter J. Hartmann Co. v. Capital Bank & Trust C894 N.E.2d
1108, 1117 (lll. App. Ct1998),U.S. ex rel. Pileco, Inc. v. Slurry Sys., Ir&72 F. Supp. 2d 710,
729 (N.D. lll. 2012) or the plaintiffs accused thdefendants of making misrepresentations
directly to consumers with the intent to steer consumers away from thefjgidinsinessessee
Empire Home Servs., Inc. v. Carpet Am., 1663 N.E.2d 852, 854 (lll. App. C1995),Gadson
v. Newman807 F. Supp. 1412, 1421 (C.D. lll. 199Rpwners Grove Volkswageb46 N.E.2d
at 39. This case is farther removed from consumers, and therefore from “consumetiqerotec
concerns,’because Kraft's claim is not that Krafas availing itselbf SunOpta’s products a&s

consumer woular that SunOpta targeted consumers directly with its deceptive practties,
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SunOpta’s alleged deceptive conduct occurred in the contextafntsercialrelationship with
Kraft as a supplier of ingredients for the food products Kraft produced and Jtid authority
plaintiff has cited is inappositand thereforedoes not support its argument that there is a
sufficient“consumer nexus” in this case based on “consumer economic interests.”

Additionally, even if the effect ononsumers in this case were the sort that could satisfy
the consumer nexus test, Krdfas not alleged with particularity thabnsumersactually paid
higher priceslue to SunOpta’s deceptive conduct. Indeed, as described above in Part Il of this
order,Kraft has not even alleged tlviparticularity that it overpaid for the buttermilk product it
purchasedandKraft can hardly have passed on inflated costs to consumers if it did not pay
inflated costs in the first placeTo be sure, Kraft is correct thd@tneed not allege injury to
consumers to state a claim under the ICABN AMRO, Inc. v. Capital Int'l Ltd595 F. Supp.
2d 805, 849 (N.D. Ill. 2008), but it must plead a consumer nexus somehow faitglto do so
under its “consumer economitgerests” theory.

B. Public Health, Safety or Welfare Issues

Courts have only found the consumer nexus test met on the grounthehalleged
deceptive conduct implicategbublic health, safety or welfare issues” in cases in whiah
deceptiveconductrepresentea genuine risk of harm to consumefBee YCBnt'l, Inc. v. UCF
Trading Co., Ltd.No. 09 C 7221, 2010 WL 4781871, at *5 (N.D. Ill. Nov. 10, 2010) (allowing
plaintiff to bring ICFA claim against defendant for delivery of counterd@itl “inferior” ball
bearings, which were subsequently incorporated into vehicles and sold to cons&tiekis);
1997 WL 767301, at 3-4 (allowing plaintiff to challenge competitor's deceptive actions to
promote sale of contaminated animal feed which “would hasétesl in carcinogenic material
being introduced into the food chain in Europe”n this case, there is no allegation that

defendaris actions had any demonstrable, let alone harmful, effect on consumers. Kraft has not
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alleged that there was any risk of harm to consumers based on the fact that thellbutterm
product it purchased from SunOpta was not 100% pure buttermilk, nor has it alleged that any
product sold to consumers was mislabeled. Kraft has not cited, and the Court has not found, any
state or federal decisiamoncludingthat “consumer protection concerns” were implicated under
circumstances such as those in this caseyhich there was no apparent risk of harm to
consumers.

The Court agrees with SunOgtatthe case law does not suppldraft’'s position that it
hasstanding under the ICFA in a case like this, and there is no basis for extendi@g-#eol
reach this case. The Court grants SunOpta’s motion to dismiss the ICFA 8aitause any
amendment wuld be futile, the dismissal will be with prejudice.

CONCLUSION

For the reasons set forth above, the Court grants SunQptdisn to dismiss [37].
Countll is dismissed without prejudiceCount Il is dismissed with prejudiceStatus hearing

set forOctober 26, 2016, at 9:30 a.m.

SO ORDERED.

ENTERED: September 23, 2016

HON. JORGE L. ALONSO
United States District Judge
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