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IN THE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

WILLIE JAMES HOUSTON
(#20140902270,

Plaintiff,
14 C 9462

SARGENT JONE&Nd

)
)
)
)
)
)
)
)
OFFICER SIMMONS )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

CHARLES P. KOCORAS, District Court Judge:

Plaintiff Willie James Houstor{“Houston”), an inmate at Cook County Jail
brought this lawsuit pursuant to 42 U.S.C. § 1983 after his cellmate attackiequaed
him on September322014. Houstoalleges thatbefore the attacke told Defendant
Sergeant Jones (“Defendant Jones”) that his cellmatéhheatened to harm him and
that later he conveyed the same information to Officer Simn{bbBgfendant
Simmons”) (collectively “Deéndants”) Houston further alleges that both Defendants
failed to protecthim. Thus, Houstorbrings deliberate indifference claims against
Defendants. Before the Court is Defendants’ motion for summary judgment. For the
reasons discussed belddefendats’ motion for summary judgmentgsanted in part

and denied in part Ddendant Simmons is dismissed anklearing pursuant tBavey
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v. Conley, will be scheduledo resolvethe disputed fact issuglentified below 544
F.3d 739, 742 (7th Cir. 2008)

BACKGROUND
l. Northern District of lllinois Local Rule 56.1

Local Rule 56.1 “is designed, in part, to aid the district court, ‘which does not

have the advantage of the parties’ familiarity with the record and often cafordttaf
spend the time combine record to locate the relevant information,” in determining
whether a trial is necessary.Delapaz v. Richardson, 634 F.3d 895, 899 (7th Cir.
2011) (citation omitted). Under Local Rule 56.1(a)(3), the movingy mawst provide
“a statement of matefifacts as to which the moving party contends tieen® genuine
issue”for trial. Ammonsv. Aramark Unif. Services, Inc., 368 F.3d 809, 817 (7th Cir.
2004) (quoting N.D. lll. L.R. 56.1(a)yee also Fed. R. Civ. P. 56(c). The opposing
party must then “file ‘a response to each numbered paragraph in the moving party’s
statement, including, in the case of any disagreementjfispeferences to the
affidavits, parts of the record, and other supporting materialsl nghien.” Cracco v.
Vitran, Express, Inc., 559 F.3d 625, 632 (7th Cir. 2009) (quoting N.D. Ill. L.R.
56.1(b)(3)(B)). The opposing party may also present a separate statement of
additional facts that requires the denial of summary judgmé&et. Ciomber v. Coop.
Plus, Inc., 527 F.3d 635, 64&th Cir. 2008) (citing N.D. IIl. L.R. 56.1(b)(3)(C)). A

court may consider true any uncontested fact in the movant’s Rule 56.1 Statehent
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Is supported by the record and is not addressed by the opposing Raytyond v.
Ameritech Corp., 442 F.3d 600608 (7th Cir. 2006)see also Fed. R. Civ. P. 56(e)(2);
Local Rule 56.1(b)(3)(C).

“District courts are entitled to expect strict compliancgh Rule 56.1.”
Ciomber, 527 F.3d at 643 (citations and internal quotation maskiitted). A
plaintiff's pro se statusdoesnot excusehim from complying withtheserules. Greer
v. Bd. of Educ. of City of Chi., 267 F.3d 723,727 (7th Cir. 2001); Cady v. Sheahan,
467 F.3d 1057, 1061(7th Cir. 2006) (“even pro se litigants mustfollow rulesof civil
procedue”).

Asrequiredby Local Rule 56.1, the Defendants filed a statement of uncontested
material facts supporting summary judgment in their fav({efs. Stmt. of Fact, R8
(“Def. SOF)). Defendants also filed and served+wustona Local Rule 56.2 Notice,
which explains in detail the requirements of Local Rule 5R. 29.) Houstonfiled
a response to Defendants’ motion for summary judgmé¢Rt 38.) He separately
submitted an exhibitwhich washis own affidavit. (R. 39.) Within Houston’s
response, haddressed Defendants’ statement of faqR. 38, at €9.) Houstondid
not submit a statement additional factsequiring the denial of summary judgment.

Houstonadmits many of Defendants’ uncontested facts. He adhetgacts
contained withinparagraph, 6, 7, 9, 10, 14, 15 and 16These facts are therefore

taken as true.Houstonpurports to deny the remainder of Defendants’ uncontested
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facts. As to these statements, the Court will not deem a fact uncontestedtieher
Defendants’ stateménf that fact does not comply with the requirements of Local Rule
56.1 or lacks evidentiary support. As to Defendants’ compliant stateroémfact,
Houstoncannot create genuine issues of material fact by relying upon legal argument
conclusions or suygositions gee, e.g., R. 38, at)dwhich do not constitute “facts."See
Judson Atkinson Candies, Inc. v. Latini-Hohberger Dhimantec, 529 F.3d 371, 382 n.2
(7th Cir. 2008);see also Almy v. Kickert Sch. Bus Line, Inc., No. 08CV-2902, 2013
WL 80367, at *2(N.D. lll. Jan. 7, 2013) (“[C]ourts are not required to ‘wade through
improper denials and legal arguments in search of a genuinely dispett&d (quoting
Bordelon v. Chi. Sch. Reform Bd. of Trs., 233 F.3d 524, 529 (7th Cir. 2000

The Court also will disregard denials that conflict whouston’s sworn
deposition testimony. “[L]itigants ‘cannot create shi@sues of fact with affidavits
that contradict their prior depositions.”Janky v. Lake Cnty. Convention & Visitors
Bureau, 576 F.3d 356, 36¢Zth Cir. 2009) (quotingiorillard Tobacco Co.v. A& E Qll,
Inc., 503 F.3d 588, 592 (7th Cir. 2007)).

As to the fact$oustonseeks to add to the record tdebt Defendants’ motign
see Rule 56.1(b)(3)(C), he has not followd&tlle 56.1in several ways. Firste
improperly inserted adiibnal facts into his respons® Defendants’ local Rule
56.1(a)(3) statements.Sdg, e.g., R., 38, at 8.) Such statements must be ignored

because Rul&6.1 requires that additional facts be raisédotigh a statement of
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additional facts under Local Rule 56.1(b)(3)(C). Secétulistonsubmits additional
facts through hi¢egal brief. (R. 38, at 25.) But facts submittedin a brief but not
presented in a Local Rule 56.1 statement are disregardezsolving a summary
judgment motion.” Beard v. Don McCue Chevrolet, Inc., No. 09 C 4218, 2012 WL
2930121, at*5 (N.D. Ill. July 18, 2012). Thimk noted abovéjouston has not added
additional facts through a statemeoft additional material facts. Accordingly,
Houston has not properly provided additional facts for consideration.

The Court will, in general, incorporattuston’sfactual assertions to the extent
thatthey areadditional facts relevant to the Court’s analysis, are supporteccosdre
evidence, or are such thlibustonproperly could testify to them at trial. The Court
further will rely uponHouston’sreferences to exhibits where they are relevant to the
Court’s analysis and may be admissible at trial. The Court will not, howeiger
through the record to identify disputed issues of facBee Hemsworth v.
Quotesmith.com, Inc., 476 F.3d 487, 490 (7th Cir. 2007) (“In considering a motion for
summary judgment, the district court is not required to scour the recordram s¢a
evidence @ defeat the motion; the nonmoving party must identify with reasonable
particularity the evidencepon which the party relies.”). With these guidelines

established, the Court turns to the facts of this case.



1. Facts

Houston alleges thathe was processemto Cook Couny Jail (“CCJ”) on
September 2, 2014 (Compl., R. 7, at 4.) élston’scellmateallegedlythreatened
him, and, on September 23, 2014, Houdtnld Defendanfiones about the threats and
his concern for his safety due to his cellmate’s viotehistory. (d.) Late on
September 24, 2014, Housttwld DefendantSimmons of his cellmate’s threats to
harm him. [d. at 45.) NeitherDefendantlones noDefendantSimmons acted on
Houston’sinformation. h the early morning hours of SeptemberZ&,4,Houston’s
cellmate physically attacked him, causing injurieqld. at 5; see also Def. 56.1
Stmt.1.)

The Cook County Departmeof Corrections {CCDOC') requires inmates to
exhaust administrative remedies under the Inmate GrevBnocedure, which was
available to detainees in 2014Def. 56.1 Stmt.ff 4, 5.) The Inmate Grievance
Procedure requires an inmate to submit a grievance \iftielen (15) days of theevent
of which the inmate complains(ld. 1 5.)

Although Houstordenies receiving a copy of the Inmate Handbook upon his
arrival at the CCJ, heestified that hé‘pretty much” understood how the grievance
process workd. (d. | 3; Pl. Dep., R. 28, at34.) Houstonauthoed a grievance
dated October 11, 201@&0October 11th grievancetegarding the Septembes, 2014,

attack. Def.56.1 Stmt6.) Thepreprintedgrievance fornHoustonusedprovided
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information and instructions. For example, beneath the heading “INMABRIEF
SUMMARY OF THE COMPLAINT,” the formprovides that “[a]n inmate wishing to
file a grievane is required to do so within Hays of the event he/she is grieving(R.
284, at 4) The form requested that the inmate provitedate, timeand location of
the incident, the names of staff or inmates with information deggithe request, and
the action that the inmatequests through the grievancé.d.)

In his grievance,Houstoncomplained that Defendant Jones could habe
failed tg protect him from his cellmate. Déf. 56.1 Stmtq{1, 19; R. 284, at 4) He
did not identify any other “personnel or inmate(s) having information regardiag thi
complaint.” (R. 284, at 4.) Houstonsought “to be housed in Div. Elevend given
$1,000.00 for my injuies.” (Id.) Houston’'s grievance was processed as a
“NON-GRIEVANCE (REQUEST)”and denied as untimelgn October 22, 2014
(“October 22 response”)(Def. 56.1 Stmt{{ 9, 10 R. 284, at 5) A handwritten
portion of theOctober 22responseinformed Houstonthat he could resubmit his
grievance if he thought he had grounds for reconsideratitoh.| (2.) Houstonwas
told that “an administrative review will be conducted” if he “provaje] full detailed
explanation fortie submision delay.” (R. 284, at 5.) Houstondid not resubmit his
grievance. I@d. § 13.) The section titled “INMATE'S REQUEST FOR AN

APPEAL” was struck through in the Octoberr22ponse. (R. 28, at5.)



Houston brought this lawsuit under 42 WCS § 198, alleging that both
Defendantlones an®efendanSimmonswere deliberately indifferent @ serious risk
to his safety from his cellmate(Compl., R. 7, at 6.) Houstonwas allowed to proceed
on his claims again®efendantlones andefendantSimmons; Defendant Tom Dart
was dismissed.(R. 6.) Defendanflones andefendantSimmons now move for
summary judgment.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shows that there is no genuine
dispute as to angnaterial fact and the movant is entitledjgdgment as a matter of
law.” Fed. R. Civ. P. 56(a). A genuine dispute as to a materiakfasts“if the
evidence is such that a reasonable jury could return a verdict for the nonparting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The party seeking
summary judgment has the burden of establishing that there is no genuine digpute a
any material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

After a properly supported motion for summary judgment is made, the party
opposing summary judgment “must set forth specific facts showing thatishare
genuine issue for trial.”Anderson, 477 U.S. at 248 To do so, the opposing party
must go beyond the pleadings and desigapézific facts showing the existenalea
genuine issue for trial.Hemsworth, 476 F.3d at 490. Moreover, evidence submitted

in opposition to summary judgment must be admissibleatinder the Federal Rules
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of Evidence, although attested testimony, suchatdalind in depositions or affidavits,
also will be considered.ld.; Scott v. Edinburg, 346 F.3d 752, 7580 & n.7 (7th Cir.
2003). The Court’s job as to “a summary judgment motion is not to weigh evidence,
make credibility determinations, resel factual disputes and swearing contest, or
decide which inferences to draw from the factdiller v. Gonzalez, 761 F.3d 822,
827 (7th Cir. 2014). Although a Court considers facts and reasonabéngésiin the
light most favorable to the nemoving party, Zuppardi v. Wal-Mart Sores, Inc., 770
F.3d 644, 649 (7th Cir. 2014), the Aaprovant must show more than disputed facts to
defeat summary judgmertdisputed facts must be both genuine and mateigabtt v.
Harris, 550 U.S. 372, 380 (2007). Summgungdgment is appropriate if, on the
evidence provided, no reasonable juror could return a verdict in favor of the
nonmovant. Celotex Corp., 477 U.S. at 32Z50rdon v. FedEx Freight, Inc., 674 F.3d
769, 77273 (7th Cir. 2012).
ANALYSIS

Defendants moved for summary judgment, on the basidHihadtonfailed to
exhaust his administrative rextiesprior to filing this lawsuit. The Prison Litigation
Reform Act(“PLRA”) requires an inmat® properlyexhaustvailableadministrative
remediedy following to completion the procedural rules for grievances within a penal
institution. See Woodford v. Ngo, 548 U.S. 81, 90 (2006ford v. Johnson, 362 F.3d

395, 397 (7th Cir. 2004) (noting that prisoner must “take all steps jeddry the
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prisoris grievance system;)42 U.S.C. § 1997e(a) Accordingly, an inmate must
submit complaints and any appeals “in the place, and atirtes the prison’s
administrative rules require."Pozo v. McCaughtry, 286 F.3d 1022, 1025 (7th Cir.
2002).

An inmate, however, must exhaust only such administrative remedies as are
“available” to him. 42 U.S.C. § 1997e(a).The availability of administrative
remedies is not “a subjective inquinthat is, dependent upon the knowledge of the
prisoner in question.”Harper v. Dart, No. 14 C 01237, 2015 WL 3918944 *@tn.4
(N.D. Ill. June 24, 2015(citing Twitty v. McCoskey, 226 F.App’x 594, 596 (7th Cir.
2007) (“As the Eighth Circuit has observed, 42 U.S.C. 8§ 1997e(a) ‘says nothing about a
prisoner’s subjective belieffggical or otherwise, about administrative remedies
might be available to hirit) (quoting Chelette v. Harris, 229 F.3d 684, 688 (8th Cir.
2000)). On the contrary, an inmate’s mere “lack of asveess of a grievance
procedure . . does not excusempliance.” Twitty, 226 F.App’x at 596.

Nonetheless, jail authoritieray not affirmatively mislead an inmate regarding
available procedures. See Id.  Further, “[p]rison officials cannot immunize
themselves from suit by establishing procedures ithgiractice are not available
because they are impossible to comyith or simply do not exist.” King v. McCarty,

781 F.3d 889, 893 (7th Cir. 2015) (emphasis added). Accordingly, although

authorities may nog¢stablishnon-exhaustion basegponan inmate’s failure to follow
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unwrittenor unavailableules seeid. at 896 Thomas v. Reese, 787 F.3d 845, 8448
(7th Cir. 2015)“reasonably publicized procedures must be exhaustéthi'per, 2015
WL 3918944, at *3. “The benefits of exhaustion can tmalized only if the prison
grievance system is given a fair opportunity to consider the grievarieavey v.
Conley, 663 F.3d899, 905 (7th Cir. 2011) Defendants bear the burden of
demonstrating neexhaustion. Turley v. Rednour, 729 F.3d 645, 650 {7 Cir. 2013).
Wherethere remain in disputactual issues relating to the defense of failure to @stha
administrative remediesthe judge must decide those issudhrough a Pavey
evidentiaryhearing Pavey, 544 F.3d at 742

Defendantsargue thatHouston failed to exhaust the available administrative
remedies because tbd not (1) file a grievance as t@efendantSimmons; (2)
originally submit his grievance within 15 days of the events he griesed;(3)
resubmit his grievance as a request after he received tiobeD@2 response that
informed him that he could do sorhe Court will address each argument in turn.

1. Failure To File A Grievance Regarding Defendant Simmons

Defendand first contendthat Houston failed to exhaust his administrative
remedies becaudee failed to file agrievance as t@efendantSimmons. Houston
concedes that hsolegrievance made no referencelefendanSimmons or the facts

involving her. Instead, Houston seems to arguelibeduse Defendadbnes was a
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supervisornt was sufficient to nam®efendant Jones the grievance form (R. 38,
at5s.)
To exhaust administrative remedies, an inmate need not always identify with a

grievance fornthe jail personnel responsible for the alleged constitatigiolation.
See Jones v. Bock, 549 U.S. 199, 218 (2007 addox v. Love, 655 F.3d 709, 7223
(7th Cir. 201). InMaddox, the Seventh Circuit hettdattheinmate had exhausted his
administrative remedies, although t¢e not name or descriny individuals in his
grievance 655 F.3d at 72R3. First, the prison hadnever questioned the inmate’s
compliance with the grievance process while that process was ongoinggl,ibea
prisonruled on the meritef the inmate’grievancerather tha rejecting it basednits
proceduraldeficiencies Id. at 72122. Second, the inmate grieved a particular
administrative decisiorspecific enough for the prison to identify the individual
responsible simply from the subject mattett@grievance itself. Id. at 722. Finally,
the grievance forndid not requesthat the inmate provide the names of the involved
personnel Id. Accordingly, the plaintiff's failure to name the defendants in the
grievance waa“mere technical defetthatdid not in fact affect the grievanpeocess
or “limit the usefulness of the exhaustion requiremiend.

However, wherehe grievance form requires an inmate to provide identifying
information regarding responsible officeend theinmate’s grievanceand relevant

circumstancesio not allow even an inference that the inmate is complaining of a
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particular official, the grievance may be insufficient to exhaust the inmate’s
administrative remediezs to that official See Ambrosev. Godinez, 510 F. Appk 470,
472 (7th Cir.) (holding that the district court properly narrowed the case” by
dismissing two defendants where “no grievance mention[ed eitferdidt] by name
or inference”) cert. denied, 134 S. Ct. 270(2013) Woods v. Schmeltz, No.
13-CV-1477,2014 WL 3490569, at *4 (C.D. Ill. July 14, 2014) (finding that plaintiff
did not exhaust administrative remedies as to one defendhe@né he failed to name a
defendant in grievance, and omissiwas such that prison officials could not have
discovered it Flemming v. Shah, No. CIV. 12761-GPM, 2013 WL 3033102, at *6
(S.D. lll. June 17, 2013dismissing defendant where “grievance itself [did] not place
Brown, or the institution, on any notice of the oiai against her nor could it be
extrapolated that Rintiff [was] asserting some claim against hgBdclair v. Hulick,
No. 10CV-0978MJIR-SCW, 2012 WL 878219, at *4 (S.D. lll. Mar. 14, 2012)
(“[UInlike Maddox, nothing in Boclaitrs grievance alerted prisoffioials that Maue or
Liefer [were]responsible for the decision to move Plaintiff in with Denton, and the
mere nature of Maue and Lieferjobs did not indicate that they necessarily or likely
would have been involved in the transfer decision which Plaintiff claims Tinal&ear
Monroe orchestrated totediate against hirfy).

Here, he grievanceform Houstonused required him to identify the “name of

personnel or inmate(s) having information regarding this complai(R” 284, at 4.)
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Houstonleft that portion blank anoh the body ohis solegrievancementioned onha
pre-attackconversation with “Sergeant Jonesl(®. (ld.) There was no indication
from the grievancl@e submited—in the description of events the subject matter of
the grievanceor the section of the form requiring Heton to name any personnel
having informatior—thatHoustonhad any complaint regardim@efendanSimmons or
that she (or any person other tHaefendantlones) might havbeen involvedn the
events preceding his cellmate’s attath.)

Houston also did not file a separate grievance agBefgindanSimmons and,
unlike the plaintiff in Maddox, Houstors sole grievancealid not complain ofan
identifiable administrative or policgecision, for which jail officials likely coultdave
identified responsible parties merely from the subject matténstead, Houston
complaired of the inadion and deliberate indifferencef a single jail official,
DefendantJones, based on a conversation he had wonlly DefendantJones on
September 232014 He now complains that a different offic@efendanSimmons,
violated his rights, based upon an entirely separate conversatiad agth her, at least
a day after he spoke efendanfiones. Under these circumstances, Houssdiailure
to provide anycue in hisgrievancdorm thathe believedefendanSimmons (or any
person other thamefendantJones) violated his rights effectively foreclosed any
discoveryof hisomission at the grievance stage or any aaianvestigatiorregarding

DefendantSimmonsprior to this lawsuit Nor does the fact th&aefendantlones is a
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supervisor correct Houston’s omission where, as here, the griddanseon submitted
provided no reason to examine or investigate the individual®#fandantiones may
have suprvised. BecauseHoustonfailed to raise ina grievance that he believed
Defendant Simmons had violated his rights, Houston failed to exhaust his
administrative remedies as efendantSimmons. Thus, Defendants’ motion is
granted as to Defendant Simmons, and she is dismissed without prejudice.

2. Timeliness Of Grievance

Defendants next argue that Houston failed to exhaust his administrativeeasmedi
because his grievance was submitted more than 15 days after the eventhdievhi
complained. Houston concedes that he submitted his grievance beyonddaye 15
deadline but contends that he was ignorant of the deadline because he was not provided
with a copy of the inmate handbook upon his arrival at the jail. (R. 38, at 5.)
Essentially, Houston argues that the grievance process was itahi/ato him
because he did not know of the-day deadline. Genuine issues of fact remain
disputed regarding this issue.

Here, jail officials explicitly denied Houston’s grievanbecase of his failure to
comply with jail procedures regarding the timing for submitting a grievar&ee.
Maddox, 655 F.3d at 7222 (noting that, where officials reattftemerits of an inmate’s
grievancerather than relying upon procedural shortcomitigsinmate may be found

to have exhausted his or feministrative remedies). However, it is unclear Wwaet
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the relevant portion of the CCDOC's grievance proceéisgecifically, the
information regarding the deadline for submitting a grievanvas availal# to
Houston priora his grievance. Defendants state thatprocess was “available to all
detainees” but do not specify the means. (Def. 56.1 Stmt. § 4.) Houstoes d
receiving the inmate handbook or having knowledge of the grievance submission
deadine, but the grievance form he used explicitly informed him of that deadine,
284, at 4), suggesting that the key information may have been available to Houston
through means other than the inmate handbo®e Price v. Dart, No. 14 C 4630,
2015 WL3798435, at *3 (N.D. lll. June 17, 2015) (Kocoras, J.) (finding that, although
inmate stated that he was not given inmate handbook or verbal notificatioevainge
appeal process, grievance form itself adequately infoiinmadte of time for appeal).
Houston also acknowledges that the “material may have been circulating in the
CCDOC in 2014’ or that it might have been “available to all detainees upon réquest
(R. 38, at 23.) As noted above, it is not Houstonidgective knowledge that matters

it is whether the relevant informatierthe 15day deadline-was “available” to
Houstonwithin the meaning of the PLRAg other words, whether the tiay deadline

was “reasonably publicized.” Genuine issues of matdael remain in dispute
regarding this issue. Accordingly, Defendants’ motion is denied as teshms.i As

set forth below, if Defendant Jones wishes to present evidence on this issieanng
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pursuant tdPavey v. Conley, he may so inform the Court at the upcoming statbé4
F.3d 739, 742

3. Resubmission Of Grievance After Denial

Defendants finally argue that Houston did not exhaust administrative
remediesbecause he did not resubmit his grievance after receiving the October 22
response Houston argues that he wantedappeal the deal of his grievance but
could not because the responding official had struck through the appeah pditie
response. (R. 38, at 4.) He also argues that he was excused from further pursing
administrative remedies because monetary damages wevailaibi@ through that
process.Id.)

The effacement of the appeal portion of the grievance respmtused Houston
from submitting an appeal ¢fie denial of hi€ctober 11th grievance Thus, ¢ the
extent that Defendants argue thEdustonshould have appealed that response, their
motion is denied.

Defendants’ key argument seems to be that, per the handwritten response to
Houston’s grievance, Houston was informed that he could “resubmit the geesadic
provide a full detailed explanatio for the submission delay” to trigger an
“administratve review.” (R. 284, at 5.) Houstonclaims heavoidedthis process
because the response also informed him that monetary damages werableandihe

grievance process(R. 38, at 4.) The unavability of an inmate’s preferrecemedy
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in the grievance systerhpwever, does not excuse him from exhaustincgatialable
process Booth v. Churner, 532 U.S. 731 74041 (2001) (rejecting plaintiff's
argument that exhaustion requirement did not appheres monetary relief was
unavailable and stating “we think that Congress has nbedidaxhaustion clearly
enough, regardless of the relief sought through administrative procgdutasany
case,Houston soughimore than monetary damagéscludinga chang in housing
Nonetheless, Defendants cite only a handwritten note, rather than to policy or
procedures, in support of their argument that, to exhadstiston should have
resubmitted an apparently untimely grievance thadl beenrecharacterized as a
request’ This is insifficient to carry their burden, and no genuine $aetmain in
dispute. Defendants’ motion is denied as to this issue.
CONCLUSION

For the reasons stated in this Memorandum Opinion and Order, Defendants’
motion for summary judgment [26] is granted in part and denied in part. Defendant
Simmons is dismissed and terminateBefendants’ motion is denied in all other

respectsThis casas set for staus on January 21, 2016Defendantlones should be

prepared at this status to notify the Comhnietherhe wishesto pursuean evidentiary

! Defendants do not explain the procedural basithresponse féesignatingHouston’s grievance
as a “NONGRIEVANCE (REQUEST).” (See R. 28 at4.) The inmate handbook specifies which
topics are deemed “requests,” (R-£28at 28), and Houston’s grievance does not appear to relate to
those topics. Instead, his grievance appears to address issues for which anenpéemitted to file
grievances. (. at 2829.) There has, in recent years, been considerable confusion regarding the
grievance/request processes in CCDO®e Harper, 2015 WL 3918944, at *3-*7.
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hearing pursuant toPavey v. Conley, regarding the availability of information
regarding the CCDOC’s5tday deadline for submitting grievance844 F.3d at 742.
The parties should be preparedtla status to set a date forRavey evidentiary

hearing.

Date: 12/22/2015 C-R-M.QM- F K""“

Charles P. Kocoras
United States District Court Judge
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