Hammer & Steel, Inc. v. K & S Engineers, Inc. et al Doc. 156

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HAMMER & STEEL, INC,

Plaintiff, Case No. 14£V-10001
2
Judge Joan B. Gottschall
K & S ENGINEERS, INC.

EDWARD KRAEMER & SONS, INC.,
KENNY CONSTRUCTION COMPANY,
FEDERAL INSRUANCE COMPANY,
TRAVELERS CASUALTY AND
SURETY COMPANY OF AMERICA,
FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, and LIBERTY
MUTUAL INSURANCE COMPANY,

PN S NN NN NN N NS NN

Defendant.

MEMORANDUM AND ORDER

On March 14, 2016, the court dismissed the first three counts of Hammer &lstésl
(“Plaintiff” or “Hammer & Steel”first amendeaomplaintfor lack of a good-faith basis and
allowed it to amend its complaint show that the remaining courgsceeded the minimum
amount in controversy under the divergugisdictionstatute 28 U.S.C. § 1332(a). The court
expressederious concerns aboutintiff's bringingthose claims when it filed this action on
Decembed 2, 2014, because everyone involved knew that the equipment Hammer & Steel
wanted to recover would soon be the subject of personal iitjggtion in state court
Ultimately, the court found thatl&ntiff had no goodaith basis foicontinuing to press those
claims in its amended complainécause a stat®urt subsequently issued a protectivéer
regarding theequipment (SeeMem. Op. at 8-12, Mar. 14, 2016, Dkt. 132.) Defendants move
to dismiss Hammer & Steel's second amended complaint for lazlkdopéctmatterjurisdiction,
contending that the attorney’s fees sought in the remaining cstilhtsil to satisfy the amount
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in-controversyrequirement. Hammer & Stedisagrees and asks the court to reconsider its
dismissal of itgeplevin conversion, and breach of contract claiBecausehe amount in
controversy “must be determined by the district court at the beginning of thargli[it] is not
dependent on subsequent dismissal of individual claims used to satisfy the jurisdictiona
threshold,” the court concludes that, tholutgmayarguablyhave been vexatiouBlaintiff's
conversion claimmanaged to satistype amounin-controversy requirement at the
commencement of this action and denies the motions to dis@iiak v. State Farm Mut. Auto.
Ins. Co, 473 F.3d 708, 711 (7th Cir. 2007) (citidghnson v. Wattenbarge361 F.3d 991, 993
(7th Cir. 2004)).
|. BACKGROUND

This lease and property dispute stems from an alleged construction accitlenttineed
on December 1, 2014, in which Rudolph Das (“Das”), a construction worker, was allegedly
injured. Edward Kraemer & Sons, In¢’Kraemer”) and Kenny Construction Company
(“Kenny”) allegedly served as general contractors on the project. (See2@admpl. 11 9-10.)
K&S Engineersjnc. (“K&S”) had leased piece of heavy construction equipmexritylodel 58
HS Vibratory Driver/Extractor Systein“the equipment) from Hammer & Steel and had put
to use at the job site whettee accident allegedly occurretlammer & Steehas constently
pleaded that the equipment’s fair market value is $350,d0@., Orig. Compl. 1 6, Dkt. 1; 2d
Am. Compl. § 12.)The accident also allegedly involved a crane owned by Imperial Crane
Services, Inc. (“Imperial”). Finally, in itsn/@endeccomplaints, Hammer & Stésues several
companies it alleges were sureties on the projpetygnent and performance bonds. (2d Am.

Compl. 1 26.)



A Kraemer representative sent amail messagen December 5, 2014tating that the
equipment would be movdtbm the accident scene to a storage facility where it could be
inspected. $eelmperial’'s Mot. to Dismiss, Dkt. 15, Ex. B.) That same day, an attorney for one
of the contractors involved in the project remindedpheicipantsof their obligations to avoid
spoliation of evidence.SeeECFNo. 1 Ex. B.) The partiehave submitted evidence of
communications coordinating efforts to move, inspect, and store the equipment.efftwise
apparently broke down on or around December 8 and 9, 281d Plaintiff's counsel, David M.
Duree (“Duree”), sent a letter to K&S terminating the rental agreementeeahkihg the
equipmens return (Orig. Compl., Dkt. 1, Ex. D.) Duree stated, “It is my understanding that
the vibratory driver/extractor systasicurrently located at 15 N. 320 Route 25, East Dundee,
lllinois 60118.” (d.) Duree asked K&S to arrange for Hammer & Steetktrievethe
equipment, after which Plaintiff would make the equipment “available for ingpecipon
request, at the expensf the requesting parties” at Plaintiff's yard in Hazelwood, Missouri.
(Id.) Dureés letter concluded with the warning thiéfjailure to return the equipment will be an
act of conversion.”Ifl.)

Despite theisk of spoliationif it prevailed Hammer &Steel commenced this action
againstK&S and Imperialon December 12, 20140rig. Compl., Dkt. 1.)In its original
complaint, Hammer &teel pleaded replevin, conversion, and breach of contract claims
stemming from the defendants’ failure to return the equipmdaehd. Ifh support ofits breachof

contract claim, Hammer & Stealleged that K&S owed $27,000 for the use of the equipment.

(1d.)

! A more fulsome description of the record evidence of the parties’ commonisatn be found ité court’s
memorandum opinion and ordertered March 14, 2016.S€eECF No. 132t 24.)
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On December 17, 2014, Hammer & Steel, Imperial, and Kraemer allegedlyed an
agreement to secure and protect the equipment until an inspection could be conducted the next
day (“Agreement”).(1st Am. Compl, Dkt. 20, Ex. F.) Thegkeement required Kemer to
release the equipment on December 18, 2014 and the equipment would be tested on December
19, 2014.1d.) Hammer & Steel also covenanted not to sue Kraemer for any claims asserted in
the complaint before the courtld(Y 4.) The inspection did not occur, however, anairiRiff
renewedts previously denied motion for replevin Decemberl9, 2014.1t was Imperial’s
understanding that, under the Agreement, it would be dismissed from the federal acdmon Al
December 17, 2014, this court held initial hearing on Plaintiff's replevin actioifhe
attorneys for Plaintiff and Imperial informed the court that their clients haddseHl@wvever,

Plaintiff's counsel, Duree, interjected that Plaintiff still sought an ordenpbdévan. The court
denied Plaintiff’'s requediecause itlid not provide any authority justifying its request for
replevin given that the parties had agreed to return of the equipment to Plaintiffourhe
guestioned whether it had authority to allow testing and discharge of the property kriwawig t
was involved in an accident that might ultimately result in a lawsuit in state court. PRagif
sued in state court on December 22, 2000 days later, the stat®urtentered a protective
order onDass motion (to which Kramer agreedjlst Am. Compl., Dkt. 20 Ex..) The
protective order provided in pertinent part that:

Defendant, Edward Kraemer & Sons, Inc., will maintain the
Hammer & Steel, Inc. vibratory hammer, and its appurtenances
and the Terexrane, its boom, jib, O-Ring components and
appurtenances in a protected and unchanged condition, and to the
extent practicable protected from the elements until the proposed
inspection contemplated by the parties is concluded and further
order of this Cout.

(1d.)



With leave of court granted before entry of the protective oHEmmer & Steel filed an
amended complaint in this action on January 7, 2015. (Dkt. 2&ddédKraemer, Kenny, and
the surety companies defendants. See id 11 2-10.) Theprotective order notwithstanding,
Hammer& Steel pressed forward with a replewlaim against Kremer; a conversion claim
againstk&S, Kraemer, and Kennya claim that Kramer and Kenny breached the December 17,
2014,settlementgreement; a claim against K&S for breach of the rental agreement; and a claim
agains the surety companies for breach of payment and performance bonds.

On July 17, 2015, this court ordered Plaintiff to show cause as to (1) how it had a Rule 11
basis to bing claims forconversion and replevin in its first amendednplaint in light of the
protective order; and (2) how tfiest amended @mplaint satisfies the amoumt-controversy
requirement if the court disregards Plaintiff's claims for conversion giieuvia. After
receiving briefing, the court entered a memorandpmion and order on March 14, 20116.
ruled thatPlaintiff's first amended complairfitvas not well founded when filegs its claims for
replevin (Count I), conversion (Count Il), and &ch of the Agreement (Count Ill) were based
on conduct controlled by the state court protective order, entered two week$ Heforeer &

Steel filed its first amendecomplaint. (Dkt. 132t 9-10.) The court dismissed those counts

with prejudice id. at 10) and turned to the question of whether the remaining counts satisfied the
$75,000 amount in controversy requirement for divefsitgdiction (id. at1012). Hammer &

Steé claimed “the unpaid rent for use of Plaintiff's equipment in the sum of $27,000, $6,000 for
return of the equipment, and $45,000 in attorneys’ feak,at 11) but the court found Hammer

& Steel’s attorney’s fees too be too conclusory and speculaieeid at 11 (“Conclusory
assumptions about billing rates and the number of hours worked (which are not even provided in

this case) do not rise to the level of competent proof regarding the amount in cogtfovers



(quotingFrederick Quinn Corp. v. West BeMiit. Ins. Co.No. 14 C 3850, 2015 WL 2210336,

at *3 (N.D. Illl May 8, 205)) (othercitationsomitted)). The court gave Hammer & Steel an
opportunity to amend its complajrgtating that it did notrfeed [to] provide the level of detail
necessary for a fgeetition but given the issues concerning the amount in controversy, it must do
more than it has done.1d{ at 11-12.)

Hammer & Steel filed aecond amended complaint on March 17, 2016. (Dkt.)133
Kraemer and K&S respondedth separate motion® dismiss for lack of subjeatatter
jurisdictionfocusing on the fee allegations in the second amended complaint.

II. ANALYSIS

In its responses to the pending motions to dismiss, Hammer & Steel urges the court to
reconsider the dismissal of the first three counts of the first amended cdmifilaites Federal
Rule of Civil Procedure 54(b), which provides in relevant part that “any order or ettisioa,
however designated, that adjudicates fewer than all the claims or theanghtabilities of
fewer than all the parties does not end the acsao any of the claims or parties and may be
revised at any time before the entry of a judgment.” Defendants urge the coynrass b
Hammer & Steel’s request for reconsideration because it did not file a pnotien to
reconsider. Hammer & Steel expsty addresses the reconsideration standard, however, and the
court determines that it has jurisdiction because Hammer & Steel's convdasimormpat in
controversy an amount exceeding the jurisdictional minimum of 28 U.S.C. § 1332(a) before the
state coufs protective order issued.

A. Reconsideration k Procedurally Proper
At the ouset, the court declines Defendante/itation to avoid deciding Hammer &

Steel’s request for reconsideration on procedural grounds. Defendants complainrthregrt$a



Steelasked for reconsideration in a response rather than by making a separate nmtisimg R

an order requires an order, and “[a] request for a court order must be made by nfegidnR.

Civ. P. 7(b)(1). Defendants cite no case holding that Rule 7(b)(1) abrogates the powet to
reconsider an interlocutory order under Rule 54(b), however. Indeed, the SupremeaSourt
stated that an interlocutory order may be revigité@ny circumstance,but that‘as arule

courts should be loathe to do so ie ttbsence of extraordinary circumstances such as where the
initial decision was ‘clearly erroneous and would work a manifest injusti€hfistianson v.

Colt Indus. Operating Corp486 U.S. 800, 817 (1988) (quotiAgizona v. California460 U.S.

605, 618 n.8 (1983)). The court does not need a motion to reconsider at all, for an interlocutory
order may be reconsideresifa spont®r on motion,”Young v. Murphyl61 F.R.D. 61, 62

(N.D. 1ll. 1995) (citingUnited States v. Jeryy87 F.2d 600, 605 (3d Cir. 1973)). Defendants

had the chance to address the substance of Hammer & Steel’s argumentsepltheir r
Meanwhile, by making a request for reconsideration in a response, Hamnegl & ctively
forfeited the opportunity to reply it would have enjoyed had it moved separatelgoiosider.

As Defendants identify no prejudice flowing from Hammer & Steel’'s usesgonseto raise its
request for reconsideration, the court exercises its inherent power to theticeguest under

Rule 54(b). See Peteson v. Lindner 765 F.2d 698, 704 (7th Cir. 1985)vhile a district judge
should carefully consider the propriety of re-examining a prior ruling . . . , when gasmhee

for doing so appear (such as new evidence or controlling law, or clear gredtaw of the

case’doctrine must yield to rational decisionmaking” (citation omitted)).



B. Plaintiff’'s Conversion Claim Put The Equipment’s Fair Market Value In Controversy
Before The Protective Order Issued And That Order Did Not Divest The Court of
Jurisdiction

Federal district courts have original jurisdiction over suits between, among/utiges,
citizens of different states “where the matter in controversy exceedarther value of $75,000,
exclusie of interest and costs.” 28 U.S.C. 8§ 1332(a) (West 2017). Hammer & Steel invokes a
venerable jurisdictional rule to argue that the court should have counted the values of its
replevin, conversion, and breachtb&leaseagreement claimahen calculaihg the amount in
controversy. Aederal ourts “subjectmatter jurisdiction depends on the state of thingshet
time of the action brought.”"Rockwell Int’l Corp. v. United StateS49 U.S. 457, 473 (2007)
(quotingMollan v. Torrance22 U.S. § Wheat) 537, 539 (1824)). Applying this general rule to
the calculation of the amount in controversy under 8§ 1332(a) yields the proptsatioii the
amount in controversy exceeds the jurisdictional amount when a suit is filed in femlatathe
fact that subsequent events reduce the total amount in controversy will not diveesirthef
diversity jurisdiction.” Grinnell Mut. Reinsurance Co. v. Shiefk1 F.3d 1114, 1116 (7th Cir.
1997) (citingSt. Paul Mercury Indem. Co. v. Red Cab,303 U.S. 283, 289-90 (1938) and
Pratt Cent. Park Ltd. Bhp v. Dames & Moore, Inc60 F.3d 350, 351 (7th Cir. 1995))An
apparentlygoodf{aith claim peaded at the actions’ commencemmaty be disregarded when
computing the amount at stake if, and only if, it appears to a legal cettahtgt the time th
suitcommencegthe plaintiff could notecover more thathe jurisdictional minimum.See Back
Doctors Ltd. v. Metro. Prop. & Cas. Ins. €637 F.3d 827, 829-30th Cir.2011)(“allegations
about the amount in controversy must be accepted unlessigassible for the plaintiff to

recover he jurisdictional minimum”)Clark, 473 F.3d at 711‘Generally, we give plaintiffs the



benefit of the doubt in these matters, but a complaint will be dismissed if it appadexy&d
certainty that the claim is really for less than the jurisdictional amo{quidtingDel Vecchio v.
Conseco, In¢.230 F.3d 974, 978 (7th Cir. 2000 Grinnell, 121 F.3d at 1116 (analyzing
original complaint and holding that “it cannot be said that, when [the plaintiff] thiisdsuit, it
appeared to a legal certainty that the suit was for less than the jurisdiatomaht”). Under
these principles, Hammer & Steetsnversiorand breactof-contract claimpleaded in its
original complaint, despite their potential weaknessestreacounedtoward the amount in
controversy.

Thecourt is constrained to conclude that the conversion claim pleadesl anigmal
complaint satisfiethe amounin-controversy requirement on December 12, 2014. When
Hammer & Steel filed its originalomplaint,Dashad not yet filed suit in state court or obtained
a protective order. Those things happened, respectively, tawealvd dayslater. Hammer &
Steelpredicated its repleviand conversion claims on the failure to respond to its demand for
return of the equipment between December 9 and 12, 2@B¢ECF No. 1 {1 17-19 Ffom
December 9, 2014 to December 12, 2014 Plaintiff has repeatedly demanded and . . . [defendants]
have refused to release the Vibratory Driver/Extra8ystem to the Plaintiff).) In the Seventh
Circuit, “the amount at stake to either party to the suit” determines the amountrioveosy
under the diversitydrisdictionstatute.BEM |, L.L.C. v. Anthropologie, Inc301 F.3d 548, 553
(7th Cir. 2003)(citing Del Vecchig 230 F.3d 974, 977 (7th Cir. 2000)) (other citation omitted).
One way to determine the stakes toplantiff is to ask what]] is required to satisfy the
plaintiff's demand, in full, on the date the suit beginddrt v. Schering—Plough Corp253 F.3d
272, 274 (7th Cir. 2001)As a general rule the measure of damages for conversion of personal

property is the market value of the property at the time and place of conversicggalus |



interest.” Priddle v. Malanis No. 12-CV-5831, 2017 WL 372302, at * 3 (N.D. lll. Jan. 25, 2017)
(quotingJensen v. Chi. & W. IndR.R.Co, 419 N.E.2d 578, 593 (lll. App. Ct. 1981))
(determining amount in controversgge alsarelemark Dev. Go., Inc. v. Mengeltl81 F. Supp.
2d 897, 900 (N.D. Ill. 2002citation omitted) (“[T]he measure of damages for converted
property is its fair market valueg the time of conversion.”). Similarly, an unchallenged, good-
faith allegationof the value of property sought to be recovered mpkevinclaim can be used to
determine the amount at stake in that claim. Bestone FinCorp. v. King Amusements, Inc.
No. 12 C 04519, 2013 WL 1286665, at *1 n.1 (N.D. lll. Mar. 28, 2013) (finding requirement
satisfied “because Firestone seeks repleviganfing equipment securing nearly $95,000 in debt
allegedly owed by Defendants”). No party disputes Hammer & Steel’s atlegdhiat the
equipment’s fair market value is $350,000. Accordingly, the conversion claim in Ha8nmer
Steel’s original complainvasover the amounia-controversy threshold.

Thequestion thus becomes whethamhiner & Steel pleaded itself out of federal court
by including itsreplevin conversion, and breach-obntract claims in its first amended
complaint filed after the state caussued its protective order[W]hen a plaintiff files a
complaint in federal court and then voluntarily amends the complaint, courts look to the
amended complaint to determine jurisdictio®Rockwell Int’l 549 U.S. at 473—7¢&iting
Wellness Cnyt—Nat’l v. Wellness Hous&0 F.3d 46, 49 (7th Cir. 1995pthercitations
omitted). Hammer & Steel voluntarily amended its complaint on January 7, 2015 s&ftey
for leave of court. Therefore, the court properly considers it but only to the exgkatls light
on “the state of things” when Hammer & Steel commenced this ackibrat 473 (explaining
that the alleged state affairsin an original complaint and the true stateffirs are not always

the same). Sohen a plaintiff voluntarily drops a claim in an amended complaint, the dropped
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claim does not figure in the jurisdiotial analysis.Wellness Cty.-Natl, 70 F.3d at 49citing
Lubin v. Chi. Title &Trust Co, 260 F.2d 411, 413 (7th Cir. 1958) a&Ay v. UAL Corp, 895 F.
Supp. 1018 (N.DIl. 1995)) (other citation omitted) (analyzing diversity jurisdiction even
though plaintiff pleaded some clairakegedlyarising undefederal lawin original complaint
because g@lintiff voluntarily amended complaint before trial and dropfeetkratiaw claims).
Other exceptions tthe rulethat subsequent events do not qussdiction“involve events, such
as dismissal of a non-diverse pétiyat create a situation in whi¢he court would not have
jurisdiction over the suit if it wereefiled. Johnson361 F.3d at 998xplaining that [i] f a suit
can start over in the same court immediately after being tossed out, thengasit to a
dismissadl for lack of subjectmatter jurisdiction). Deciding a claim on the merits does not fall
into this exception.See idat 993-94. Wen the court involuntarily dismisses a claim (by
granting a motion to dismiss for failure to statdaim or summary judgmenfor example), that
claim, asoriginally pleaded, ordinarilgtill counts when determing the amount in controversy.
See Clark473 F.3cat 711 (considering claims dismissed at summary judgnnedérrule that
“the amount in controversy . . . . is not dependent on subsequent dismissal of individual claims
used to satisfy the jurisdictiohireshold” (citingJohnson 361 F.3dat 993); Johnson 361 F.3d
at 994(“Thus {s]ubject matter jurisdiction is not defeated by the possibility that the complaint
ultimately fails to state a clairy (Quoting Louque v. Allstate Ins. Ca314 F.3d 776, 782 (5th
Cir. 2002) (alteration imriginal))). Put another way, “[opre the [jurisdictional] facts have been
established, uncertainty about whether the plaintiff can prove its substantiweaniai whether
damages (if the plaintiff prevails on the merits) will exceed the threstorlthe amount in
controversy], does not justifyismissal” for lack of subject matter jurisdictioNeridian Sec.

Ins. Co. v. Sadowsk#41 F.3d 536, 542 (7th Cir. 2006) (citidghnson361 F.3d at 991
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The first amended complaint expand¢ginmer & Steel'slubious conversion theory, but
it did not abandon the starting dates (December 9—-12) pleaded in the aogmpaint:

Defendants K & S Engineers, Inc., Edward Kraemer & Sons, Inc.
and Kenny Construction Company converted the Vibratory
Driver/Extractor System by taking possession on and after
December 1, 2014, and refusing to return it to Plaintiff
notwithstanding Plaintiff's demands for possession. On about
December 18, 2014 K & S Engineers agt¢o release any claims

it had for possession of the Vibratory Driver/Extractor System, but
by that time it was in the possession of Edward Kraemer & Sons,
Inc., previously obtained with the assistance of K & S Engineers,
Inc. and Imperial Crane Servicésg.

(st Am.Compl. 1 39, Dkt. 2Csee also idf{ 22-24 (also alleging demands for possession on
Dec. 9 and 12, 2014).) Indeed, Hammer & Steel includedamehree claims in its second
amended complaint to preserve them, so the court cannot sédathater & Steel voluntarily
abandoned them.

Nor has anyone suggested it was legally certain, as compgresd tolikely, that
Hammer & Steel would benable to recover conversion damageb@tase’s inception. On
March 14, 2016, Hmmer & Steel’s replin, conversion, and breach-bie-lease claims were
dismissed based solely sancernsabout their continued vitality after the state court issued its
protective order. JeeMem. Op. at 8-12.The parties haveot suggestedh their jurisdictional
briefing that it would be legally impossible for Hammer & Steel to recmveonversion for
alleged conduct predating the protective order’s issuance (as alleged imyih@l ecomplainty
(See id) Under lllinois law,conversion damagdsecome “fixed and complete as of the date of
the conversion.”Stathis v. Geldermam Inc, 692 N.E.2d 798, 811 (lll. App. Ct. 1998) (citing

Jensen419 N.E.2d at 591). A conversion cldas the following elements(T) a right in the

2K&S did not even move to dismiss Hammer & Steel’s first amendegleint under Rule 12(b)(6). Instead, it
ansvered the conversion claim. (ECF No)84

12



property; (2) an absolute and unconditional right to the immediate possession of the/p{@pert
a deprivation of the right by the unauthorized and wrongful assumption of control, dominion, or
ownership by a defendant; and (4) a demand for possession of tieetyafopewis v. Nat’ City
Bank 814 F. Supp. 696, 699 (N.D. Ill. 1993) (quotirgvilon v. Kaferly 561 N.E.2d 1245, 1253
(Il. App. Ct. 1990)). Hammer & Steel continued to plead that it demande@dgment’s
immediate return on December 9 and 12, 2014, in its first amended comaRN¢. 20 19
22-24.) Without delving into the niceties of issues the parties have not briefed, itsstaffirese
that a defendant need not be in present possession of property to be liable in cohv@esipn.
e.g, Jensen493 N.E.2d at 578 (holdirgyvidence that defendaseld the plaintiff's property for
cashsupported jury’s determination that defendant was liable for conversion). The cour
therefore need not concern itself with whether K&S or a party not named in the original
complaint had possession of the equipment on December 12, 26 party hagiventhe

court any reasoto think that Hammer & Steel made a Hadh claim for a completed
conversion occurring before the proteetarderissued, the $350,000 amount the conversion
claim put in controversy must be counteSee Jones v. McCormick rasting Mach. C9.82 F.
295, 295-96 (7th Cir. 1897) (holding court had jurisdiction in conversion dumticaise even
though it rendered judgment for a value of goods that fell below jurisdictional minifriwnd]
not appear . . . that the value was overstated in the declaration for the purpose ohgonferri

jurisdiction’ (citing Pickham vWheelesBlissMfg. Co, 77 F. 663C.C.N.D. Il. 1897))).

% The court takes no positiam how, if atall, the spoliation letters circukad before this case was filed effect
Hamme & Steel's conversion claim. Kramer’s answer pleads that the spoliatiens| defeat the conversion claim,
butit cites no authority. eeECF Na 80 at 1213)) Theissue has ndieen briefed by the parties, and the court has
been given no reasda thinkit would not go to the merits rather than jurisdiction.
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[l . CONCLUSION

Plaintiff did not voluntarily abandon its conversion claim, and that claim is prémise
part, on alleged conduct that occurred before the state court entered its proteetivelaintiff
claimed damages of $350,0f20 conversion against K&SPlaintiff's prospects on the merits of
that claim may be dubious light of the spoliation concerns, but tlegalcertaintytest ties the
court’s lands. Jurisdiction existed whtns case commenced, and the conversion claim must be
decided on its meritsThis litigation has been embroiled in jurisdictional dispdtesvell overa
year. Particularly in view of that fact, exercising supplemental jurisdiotien the remaining
claimsunder 28 U.S.C. § 1367(a) is warrant&ke, e.gU.S. Fid. & Guar. Co. v. Shorenstein
Realty Sers., LR, 564 F. Supp. 2d 839, 842 (N.D. lll. 2008) (exercising supplemental
jurisdiction over third-party claim for attorney’s fees under insurandeypeVven though claim
did not independently satisfy amounteontroversy requirement). As a result, the court sees
little point in conducting an anmt-in-controversy analysis ofl&ntiff's other claims, as
proposed in the motions to dismiss.

Accordingly, themotions to dismiss for lack of subjeuttter jurisdictiofECF Nos.
136, 138) are denied. The court’s March 14, 2016, order is vacated. Plaintiff's replawin cla
pleaded in Count One of its second amended complaint is dismissed withoutceragichoot
because Rintiff admits the equipment has been returned. A status conference isMatdbr

3, 2017 at 9:30 a.m.

Date: February 13, 2017 Is/
Joan BGottschall
United States District Judge
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