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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHRISTOPHER DONYELL LEWIS, No. 14 C 10098

Plaintiff Judge Virginia M. Kendall
V.

WEXFORD HEALTH SOURCES, INC., And

PRESENTLY UNKNOWN PHYSICIANS AND

OTHER MEDICAL PERSONNEL, JOHN DOES,

of WEXFORD HEALTH SOURCES, INC.,

Defendants.

N N N N N N N N N N N N N N

AMENDED MEMORANDUM OPINION AND ORDER

Plaintiff Christopher Donyell Lewis (“Lewsl) is a prisoner housed in the lllinois
Department of Corrections. He filed a civighis suit pursuant to 42 U.S.C. § 1983 against
Wexford Health Sources, Inc. (*“Wexford'and Presently Unknown Physicians and Other
Medical Personnel, John Does, \Wexford Health Sources, Ifc(*John Does”) for failing to
provide adequate medical care for his sleep apnemlation of the Eighth Amendment. Lewis
is currently incarcerated at the Shawnee Ctmeal Center and was an lllinois prisoner at
Stateville Correctional Center #&he time of the events in question. Lewis seeks monetary

damages to compensate him for his injuri@exford moved for summary judgment pursuant to

! Lewis originally named Warden Tarry Williams as a defendant in his Complaint, but he voluntarily dismissed
Williams when he filed his First Amended Complaint on May 9, 201%eeDkt. No. 17.) His First Amended
Complaint and subsequent pleadingsjuding his Response to Defendariotion for Summary Judgment, only

refer to Defendants Wexford Health Sources, Inc. and Presently Unknown Physicians and Other Medical Personnel,
John Does, of Wexford Health Sources, Inc., without continuing to name the lllinois Department of Corrections and
University of lllinois at Chicago Hospital.Sée id. Dkt. No. 50; Dkt. No. 53.) This Motion for Summary Judgment

only addresses Wexford and John Does. [44, 45] Tdwerethere are no longer any claims against the lllinois
Department of Corrections and University of Illinois at Chicago Hospital. The Court disnhisseswo defendants.
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Federal Rule of Civil Procedure 56. For thbowing reasons, Wexford’s Motion for Summary
Judgment is granted. [44, 45]

BACKGROUND

The following facts are undisputed basgubn the Court’s review of the Rule 56
statements unless otherwise noted. In July 2@h#le in custody at th Cook County Jail as an
inmate of the lllinois Department of CorrectigidOC”), Lewis participated in a one-night
sleep study at the University of lllirmat Chicago Hospital (“UIC”). SeeDkt. No. 48, at 1-3, 1
1, 9; Dkt. No. 53, at 1,  1.) He was diagnos@t sleep apnea and prescribed a CPAP dévice
to be used when he sleptd.j Before this, he had nevenken up from not breathing or
experienced shortnesstmieath while sleeping.SgeeDkt. No. 48, at 3, 110.) Lewis used the
machine from approximately July 21, 2014, toghist 5, 2014 — or about two weeks — prior to
his transfer to the lllinois Department of CorrectionSegDkt. No. 46-2, at 11.) On August 5,
2014, Lewis was transferred from the Cook Cguldil to Statevill&Correctional Center
(“Stateville”). (Dkt. No. 48, at 3, 1 11.) €l5tate of lllinois comacted with Defendant
Wexford, a private corporation, to provide medmadvices to inmates hcaes at IDOC facilities,
including Stateville. If., at 1, 1 2.) When Lewis arrived &tateville, none of his medical
records contained his sleep apnea diagnosisa prescription for a CPAP deviceseg id. at 3,
112)

According to Lewis, he alerted two indilials, Dr. Diane and Nurse Chris, to his

medical condition and the prescription the CPAP device upon raring at Stateville (See

2 A Continuous Positive Airway Pressure (“CPAP”) Deviceommonly used to treat sleep apnea by using a mild
air press to keep airways open while the user sle8psDkt. No. 46, Exhibit C, at 2, 13 n.1.)

3 Lewis refers to Dr. Diane and Nurse Chris as Wexémngloyees, but Defendant Wexford argues that Lewis does
not offer evidence to prove that these individuals were in fact employed by Wexford. parpgbses of summary
judgment, Wexford admits that Lewis believes he spoke to individuals he believes are naniEdri® and

“Nurse Chris.” GeeDkt. No. 53, at 1-2, 11 2.)



Dkt. No. 53, at 1-2, 1 2.) He told them thathasl been using a CPAP machine while he was at
Cook County Jail. 14.) Lewis made a request forGPAP device to Dr. Diane.SéeDkt. No.

48, at 4, 11 13-14.) Dr. Diane tdldwis that she would need apy of his medical records from
UIC in order to give him a CPAP deviceld.] She asked Lewis to sign a release so that she
could obtain them. I4d.) On August 5, 2014, the same day thawis arrived at Stateville, an
authorization for release of information formsmarocessed to investitg Lewis’s self-reported
sleep apnea diagnosis and to evaluate whether he needed a CPAP devifiel5( Lewis
believes that he communicated his medicaidition to Dr. Diane and Nurse Chris on one or
more occasions. (Dkt. No. 53, at 2, 1 5.)

On September 19, 2014, after Lewis did not receive a CPAP machine for more than a
month, he filed an Oftial Grievance. %eeDkt. No. 49, Exhibit A.) On the Grievance, Lewis
indicated an emergency due to substants of serious or irreparable injurySdeDkt. No. 49,
Exhibit A.) On October 28, 2014, Lewis svdischarged from StatevilleS€eDkt. No. 48, at 3-

5, 11 11, 20.) Before his discharge, Lewever received the CPAP machiriged idat 4-5, 1
16-18.) During that time, Lewis’s mediaacords did not arrive at Statevifle(See id) Lewis
says he “has no knowledge as to whether Wexftedlth Services knew atid not know, at the
time period stated, that [Lewis] needed a CPAP device . .Se& (df 17.) During the 74 days
that he was housed at Statevilbe never suffered a breathingaait nor was he hospitalized for
any breathing issues.

Lewis was subsequently incarceratethat Vandalia Correctional CenterSge idat 5, |

20.) While he was there, Vandalia re@zlvthe results of lvais’s sleep study. Id.) Based on

* Lewis and Wexford @pute whether Lewis’s self-reported medizahdition constitutes a confirmed diagnosis.
(SeeDkt. No. 48, at 4-5, 1 17.)



the sleep study results, a medio#ficial named Dr. Afuwape nue a referral for Lewis’'s CPAP
device, and Wexford approved&de id).

Lewis filed an Amended Complaint allegi that Wexford and John Does were
deliberately indifferent to his medical needsfhiling to obtain a CPAP device for himSde
Dkt. No. 17.) Lewis seeks monetary damafgesthe pain and suffering resulting from these
events. $ee id. The parties do not dispute that &kford does not have a policy denying
inmates access to a CPAP device where such aadevindicated for an inmate’s care.Seg
Dkt. No. 48,at 5, 1 21.) Lewis has not further ameshtiés First Amended Goplaint to identify
and name specific individualsho were personally involved witthe conduct addressed in the
FAC. [44, 45] GeeDkt. No. 17;Dkt. No. 48, at 61 22.)

LEGAL STANDARD

Summary judgment is proper wheetfthere is no genuine disgutis to any material fact
and the movant is entitled to judgment as a maftaw.” Fed. R. Civ. P. 56(a). In evaluating a
motion for summary judgmenthe Court’s primary function is ntd “evaluate the weight of the
evidence or to determine the truth of the madttieut to determine whether there is a general
issue for trial. Outlaw v. Newkirk259 F.3d 833, 837 (7th Cir. 2001). “A factual dispute is
‘genuine’ only if a reasonable juryould find for either party.” Nichols v. Mich. City Plant
Planning Dep’t 755 F.3d 594, 599 (7th Cir. 2014) émal quotation marks and citation
omitted). The party moving for summary judgréears the initial burden of production to
show that no genuine isswé material fact exists.Outlaw, 259 F.3d at 837 (citing.ogan v.
Commercial Union Ins. Cp96 F.3d 971, 978 (7th Cir. 1996)). The burden may be discharged
by showing “an absence of evidence to support the nonmoving party's clake(fuoting

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)). Uporchua showing, the nonmoving party



must set forth specific facts showing a genuine issue for tt@hl.(citing to Fed. R. Civ. P.
56(e)). The facts must demonstrate that the genisisue is material and not simply a factual
disagreement between the partidd. 259 F.3d at 837 (quotingogan 96 F.3d at 978). The
“nonmovant fails to demonstrate a genuine iskuetrial ‘where the record taken as a whole
could not lead a rational trier adidt to find for the non-moving party.’Id. (citations omitted).

DISCUSSION

Defendants move for summary judgment tbe ground that Lewis “cannot establish
deliberate indifference.” [44, 45] Defendardasgue that Lewis haseither alleged that
Wexford’s policies have violatelis Eighth Amendment rights, ntrat any specific individual
acted with deliberate indifference. Lewis argulat the facts presented suffice to support his
allegations that he communicated his diagnosiiphel times to Dr. Diane and Nurse Chris, and
that these individuals did not take adequate ad¢tasecure a CPAP device for Lewis. There is
no dispute that Lewis never received the CRA&thine during the time that he was housed in
Stateville nor is there any dispute that he wagendreated for any injuras a result of not
having the CPAP machineS¢eDkt. No. 46-2, at 11, 19-21; DKuo. 48, at 4-511 16-18.) The
Plaintiff further has admitted thae cannot establishahthere is a pattewr practice of denying
inmates CPAP devices when they are needefijding stating that he knew that other people
had CPAP machinesS¢eDkt. No. 46, at 18-19; Dkt. No. 48, at 4-5, 1 16-18.)

A claim of deliberate indifference to argis medical condition has an objective and
subjective component. To mdbe objective component, a plaffitmust demonstrate that his
medical condition is “object®ly, sufficiently serious.”Farmer v. Brennan593 F.3d 610, 834

(1994). To satisfy the subjective component, a prisoner must demonstrate a sufficiently culpable



state of mind, “something akito criminal recklessness.'Norfleet v. Webster439 F.3d 392,
396-97 (7th Cir. 2006). Negligendees not meet this standardl.

I. Count | — Defendant Wexford

A plaintiff can sustain a &tion 1983 claim against a defant in its institutional
capacity if the plaintiff can showhat the entity maintains a pofior custom that sanctions the
violation of the prisoner’s rightsMonell v. Dep’t of Soc. Servs. of City of N436 U.S. 658,
690-91 (1978)Woodward v. Correctional Medit&ervices of lllinois, In¢.368 F.3d 917, 927
(7th Cir. 2004). Liability against an &y is not established under the doctrinere$pondeat
superior, but rather as a “directiuse” of the violationld.

A plaintiff must demonstrate thigability through oneof several available means. First,
he can point to an explicit policy that has $=di the violation of his constitutional rightSee
e.g, Pindak v. Dart 125 F.Supp.3d 720, 756 (N.D. Ill. 2015). Second, he can demonstrate a
“widespread practice” “by showing a series lohd acts and inviting the court to infer”
policymaking that rises tthe level of culpability. Id. (quotingHahn v. Walsh762 F.3d 617,
636 (7th Cir. 2014)). Third, he can allegatttan individual with policy-making authority
committed the constitutional deprivatidd. (citing King v. Kramer 763 F.3d 635, 649 (7th Cir.
2014)). Finally, he can allege that the entityitufe to train led to théeliberate indifference of
untrained employeesSee id(citations omitted).

Lewis concedes that “Wexford does not haveolicy denying inmates access to a CPAP
device where such a device is icatied for an inmate’s care.”SéeDkt. No. 48 at 5, T 21.)
Lewis also failed to set forth angdts that support such a policypractice. Irfact, Lewis notes
that other people at the correctal facility had CPAP machines, stating: “it's not like [other

people] weren't getting them.”SgeDkt. No. 46, Exhibit B, at 6&83-25, 69: 1-16.) He says that



he communicated his diagnosis and need for ARCIRachine to two individuals, Dr. Diane and
Nurse Chris, neither of whom V& been identified in the Rul6 statements nor who have been
added as defendants to this case. Lewis failgaasent any facts thatipport that the nurse and
doctor were in any policyaaking authority position. SeeDkt. No. 17, at 5-6, 1 23-29; Dkt. 53
at 1-2, 91 1-2.) Further, Lewis fails to set faatly facts showing that Wexford’s failure to train
these individuals caused his injurieSe¢ idat 1-3;Dkt. No. 17; Dkt. No. 48; Dkt. No. 50.)

Instead, Lewis points to a series of stépszard obtaining a CPAP machine without
arguing that any unifying policy, custom, or wageead practice explaimow Wexford violated
his Constitutional rightsWhen he alerted Dr. Diane to lskeep apnea diagnosis and need for a
CPAP machine, she asked him to sign a reléase as a first step in obtaining the medical
records needed to confirm ldgagnosis and prescriptionSé€eDkt. No. 53, at 12, | 2; Dkt. No.
48 at 3-4, 11 12-15.Acting on that personal statement fromnlig the doctor made an effort to
verify the diagnosis and deterreiwhether there was a prescriptiorplace for thenachine. On
August 5, Wexford took action by processing L&wiauthorization for release of information
form. (See id.at 4, 1 15.) When Lewis arrived tiie Vandalia Correctional Center, Wexford
approved a referral for his CPAP device once $feep study results arrived and confirmed
Lewis’s diagnosis ahprescription. $ee idat 3-5, 11 11, 20.) Furthdrewis does not dispute
that Wexford did not know that he needed a CPAP devtae {dat 5, 1 17.)

Lewis therefore has failed to set forthyafacts that a unifying policy, custom, or
widespread practice exists anerdfore Wexford cannot be heldlile under a Monell theory of
liability. Accordingly, Lewis’s Count agast Wexford fails as a matter of law.

[l. Count Il — Defendant John Does




To sustain a Section 1983 claim against art#dat in his individulacapacity, a plaintiff
must be able to establish: ({that the plaintiff had an objectly serious medical condition; (2)
that the defendant acted with deliberate fiedence to that condition; and (3) that the
defendant’s indifference caubéhe plaintiff's injury. See Gayton v. McCp%93 F.3d 610, 620
(7th Cir. 2010). At summary judgment, tipdaintiff has the burden of producing evidence
sufficient for a reasonable jury to infer thattmdividual was deliberaly indifferent to his
condition. Love v. Nyklewicz641 Fed.Appx. 558, 562 (7th Cir. 2016But see Gomez v.
Randle 680 F.3d 859, 866 (7th Cir. 2012) (findingioch against unknown defendants in § 1983
suit was prematurely dismissed at motion to disnstage). Because a deliberate indifference
claim requires inquiry into the mental state tbé defendant, a plaintiff must identify those
individuals in order to ling a suit against themnid. (citing Arnett v. Webste658 F.3d 742, 751
(7th Cir. 2011)Harper v. Albert 400 F.3d 1052, 1065 (7th Cir. 2005Failure toidentify these
individuals at orbefore summary judgment, despite mayian opportunity to do so through
discovery, “dooms” theplaintiff's claim. Id. While defendants must be given a reasonable
opportunity to identify nnamed defendants and amend their dampat the eaikr stages of
litigation, defendants must be giverirfaotice, including timely service SeeFed. R. Civ. P.
4(m); Donald v. Cook County Sheriff's Depd5 F.3d 548, 555 (7th Cir. 199@&)elgado-Brunet
v. Clark 93 F.3d 339, 343 (7th. Cir. 19968ge e.g.Wetzel v. Sheahaio. 97-2868, 210 F.3d
377, at *4 (N.D.IIl. Feb. 22, 2000).

According to Lewis, he alerted two indilials, Dr. Diane and Nurse Chris, to his
medical condition and prescriptionSdeDkt. No. 53 at 2, § 2). Hower, Lewis’s claims still
state a suit against John Does. [44, 8&JeDkt. No. 17.) Lewis has not amended his Complaint

to name those individuals, despite having treopportunity to do so through discovenseé



id.) At this point, Lewis has faiteto provide fair notice to thstill-unnamed defendants before
trial. See Delgado-Brung®3 F.3d at 343ee e.g.Wetzel 210 F.3d at *4.Without identifying
and bringing suit against named individuals, & #tage, Lewis has not sufficiently alleged a 8§
1983 claim against gnindividuals. See Lovef641 Fed.Appx. at 562. Lewis’s claim against
John Does therefore also fails as a matter of law.

Given that both counts fail as a matter of lawthe above state@asons, the Court need
not reach whether Lewis failed to exhaust hisnimistrative remedies or advance sufficient
evidence to hold Wexford and John Does liabledigliberate indifference to his medical needs.
The Court notes, however, thaewis was given recruitedoansel and did not respond to
summary judgment without legal counsel. Evkrthis Court were to review the summary
judgment against the unnamed Does, it seemsyhigtiikely that he would be able to overcome
summary judgment because he has not set forth facts that show he was injured by the delay in
obtaining the machine or that the delay vdmme with deliberate indifference. Although a
breathing condition requiring a @P machine can be a seriomgedical condition, Lewis has
failed to present facts showingathhis rights were violated.

CONCLUSION

For these reasons, the Court grants Wek$oMotion for Summary Judgment against
Lewis pursuant to Rule 56. [44, 49eeFed. R. Civ. P. 56. The Court expresses gratitude to the

recruited counsel who have donateditliene and assistance to Mr. Lewis.

VirGHiig M. Kendall

UnitedStateDistrict CourtJudge
Northern District of lllinois

Date: 12/15/2016



