Naturalock Solutions LLC v. Baxter Healthcare Corporation et al Doc. 158

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NATURALOCK SOLUTIONS, LLC,

Haintiff,

BAXTER HEALTHCARE CORPORATION,

aDelawarecorporation,

BAXTER INTERNATIONAL, INC., and )

BAXTER HEALTHCARE S.A,, )
)

Defendants. )

)
)
)
)
V. ) No. 14-cv-10113
)
) Judge Andrea R. Wood
)

MEMORANDUM OPINION AND ORDER

Plaintiff Naturalock Solutions, LLC (“Natalock”) and Defendant Baxter Healthcare
Corporation (“Baxter” entered into a license agreement relating to the commercialization of
Naturalock’s invention of s solution to replamesupplement certain prescription drug products
manufactured by Baxter. Naturalookw alleges that Baxter engage a systematic scheme to
block the development of its competing prodéatcording to Naturalock, Baxter fraudulently
procured the license agreement in an efforevent Naturalock from partnering with other
manufacturers and then intenmtally failed to fulfill its obigations under the agreement.
Naturalock’'s amended complaint seeks a dedayatidgment regarding the parties’ rights and
duties under the license agreement and assarimon law claims for fraudulent inducement,
breach of the license agreementienal breach of contract, negéigce, and tortious interference.
Before the Court is Baxter's motion to dismiéaturalock’s second (frautent inducement), fifth

(negligence), and sixth (tortiousterference) causes of action puant to Federal Rules of Civil

! The parties filed a stipulation voluntarily dismissing Defendants Baxter International, Inc. and Baxter
Healthcare S.A. (Dkt. No. 26.)
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Procedure 9(b) and 12(b)(6). (Dkt. No. 79.) Fa thasons stated below, the motion is granted.
Naturalock’s three tort claimere dismissed without prejudice.
BACKGROUND

According to the amended complafrBaxter develops, licensemanufactures, and sells
the prescription drug heparin, which is an ardgguaant, or blood thinner, that prevents blood
clots. (Am. Compl. 11 5, 8, 14, Dkt. N67.) Heparin is derived from porcinieg(, pig) intestines
and used primarily to decrease the chand#axid clots in patieistundergoing surgery, to
prevent the formation of clots satheters, and todat conditions such as pulmonary embolism.
(Id. 191 9, 12.) Numerous problems have beenciestsal with the use of heparin, including
catheter-rela@d blood-stream infectiondd( 9 21.) In response to the proven need for a safer
product, Naturalock invented a unique, all-natargicoagulant with baeticidal and anti-fungal
properties to guard against infiect, which is meant to repladlee traditional animal-derived
heparin. [d. 1 20-23.)

In 2009, Naturalock entered into discussiotith Baxter regardig the development and
promotion of its invention.ld. T 24.) In 2010, the parties exealisn exclusive global license
agreement pursuant to which Baxter was to testldp, and secure patent protection as well as
FDA approval for Naturalock’s productd(  25.) Naturalock alleges that after signing the
license agreement, Baxter intentionally geldthe project for approximately 30 montHd. (

1 50.) First, Baxter failed to complétee technical feasibtly studies on timeld. § 26.) The
studies were not completed until October 201@urimonths after the original deadlinkl.) In

addition, Baxter failed to provide Naturalock witgular updates on theatits of the project as

2 For purposes of deciding this motion, the Court aiscap true all well-pleaded factual allegations set
forth in the amended complaint and views therthe light most favorable to Naturalocee, e.g.,
Lavalais v. Vill. of Melrose Parkr34 F.3d 629, 632 (7th Cir. 2013) (citihgevano v. Wal-Mart Stores,
Inc., 722 F.3d 1014, 1027 (7th Cir. 2013)).



promised. [d. 1 27.) In November 2011, Naturalock reqeesan update and was promised that
the final formulation of its invention wodilbe finished by the second quarter of 20k®) Then,
in February 2012, Naturalock requested a detaifmthte on the status tbfe project, including
information regarding production issues, al trials, patenstatus, and fundingld. 1 28.) In
response, Baxter simply stated that the projexs progressing as plartheithout providing any
additional details.I1¢.)

According to Naturalock, Baxter was alstatbry in the patent-prosecution procesd. (
9 78.) Baxter assured Naturalock that the @ssavas moving along aspected, but Naturalock
later learned that, after receiviaghon-final objection from the U.8atent and Trademark Office
("USPTQ”), Baxter had simply resubmitted thgplications without making any substantive
modifications. [d.  32.) Moreover, Baxter ignored Naturalteckequest that certain test data and
other supporting information becluded in the submissiondd( 1 33, 39.) As a result, in
September 2013, the USPTO issued a final riejectf the previous submissions and set a
deadline of December 11, 2013 for tiimf) of a final revision requestld. 11 34-35.) In October
2013, Baxter informed Naturalock that a final tiatfthe patent submission would soon be ready
for review. (d. 1 34.) However, Naturalock did not receive the final draft until December 2,
2013—just over a week prior to the deadlind. {f 35.) During a December 9, 2013 conference
call to discuss the final submission, Baxter’s pateninsel advised thatdghnclusion of certain
test data, which Baxter had omitted from previous submissions, would be instrumental in
supporting Naturalock’s patent claimk.(f 36.) Due to its delay, B&er had no choice but to
procure an extension of time from the USPTI@.) (Naturalock alleges théhe prosecution of its

patent application languishéokr many months thereaftetd( I 38.)



In the meantime, Baxter had promisegbtovide Naturalock witfa list of foreign
countries where it intenddd pursue patent protectiond( The list was to be completed in
sufficient time to allow Naturalock to provide ingutor to the deadlinéor international filing.
(Id. 1 38.) Naturalock’s primary goal was to obtpatent protection in Midle Eastern countries
with large Muslim populations, whemn all-natural solution was &k to sell more successfully
than the pig-based hepaaiready on the marketd( I 42.) Despite the p@es’ understanding,
Baxter did not provide a country list; nor didhotify Naturalock ofinternational filing
requirements or the filing deadlinéd(f 43.) When Naturalock followed up regarding the list,
Baxter advised that theeddline had already passed. ) Baxter had filed the applications
without providing Naturalock an opptunity to review or commergnd had elected not to file in
the 79 countries that had been a focus of Nkick& marketing research, including a number of
Middle Eastern countriesld 1 43, 46.)

In March 2014, shortly after learning thhe international fing deadline had passed,
Naturalock raised concerns regarding Baxtdekys, misrepresentations, and failures in
performing its obligations under the license agreem&ht{[(47.) Baxter responded by giving
notice of its election to terminate the agreemedt.f{f] 47, 49.) According to Naturalock,
Baxter’'s explanation for the termination—thag fbroject was not comnmally feasible—was
inconsistent with its representations, madeebruary 2014, that despitee delays, the project
was still on track for completion that yedd.({ 49-51.) Naturalock allegehat the termination
was in direct retaliation for its identificatia Baxter’'s potential lgaches of the license
agreement.I€. 1 98.) After receiving noticef the termination, Naturabk requested that Baxter

turn over all test data and materials so theabuld attempt to pursue patent prosecution, FDA



approval, and commercialization on its owld. | 53.) Despite its dataainsfer obligations under
the license agreement, Baxter refuse@rovide the necessary materiald. {1 53-54.)

Naturalock claims that Baxter’s intentiaft along was to block the development of its
invention in order to maintain its n&ab0 % share of the heparin marked. [ 16, 99.)
Naturalock alleges that Baxtéihrough misrepresentatiaf its intent to pursue in good faith the
commercialization of its invertn, fraudulently induced Naturalot& enter into the license
agreement in an effort to prevent ibiin partnering with other manufacturensl. 1 68, 102.)
Naturalock further alleges that Baxter intentibndelayed, and failed to exercise due diligence
in connection with, the patenpplication process in a systematitheme to cause its failuréd.(

1 37.) According to Naturalock, as a resulBaixter’s intentionbdelay and lack of
communication with respect to the filing of fagaipatent applications, lias forever lost the
ability to protect its inventiom the countries that were acigs of its marketing researcid (

1 46.) Finally, Naturalock alleges that Baxtegfusal to turn over the test data and other
materials is just another attempt to prevettimely commercialization of its inventiord(

1 54.) Naturalock claims that Baxter’'s condwdt prevent it from comrarcializing its product
for a significant period of time, thereby ensuringtti will not interfere with Baxter’s current
business plansid. 1 56.)

Naturalock’s amended complaint sets forthcgsiuses of action. The first is a declaratory
judgment action seeking a determination @f plarties’ rights ancesponsibilities under the
license agreement, specificallyttvirespect to the test datajoired for the continued prosecution
of Naturalock’s patent application before th8PTO. Second, Naturalockaims that Baxter
committed fraud in the inducement in connection il negotiation and execution of the license

agreement. Naturalock’s third and fourth causfesction are for breach of the license agreement



and material breach of contractspectively. In its fifth claim, Natalock alleges that Baxter was
negligent in pursuing its patemp@lication, in obtainingpatent protection in foreign countries, and
in commercializing its invention. Finally, Naturaloplarports to state a claim for tortious breach
of agreement and intentional interénce with business rélans, alleging that Baxter entered into
the license agreement to prevent Naturalock fpantnering with other manufacturers. With the
present motion, Baxter seeks to dismiss Natuekéosecond, fifth, and sixth causes of acflon.
DISCUSSION
I. Choice of Law

As an initial matter, the Court musttdemine which state’s substantive law governs
Naturalock’s common law tort claims. The lisenagreement between the parties includes a
choice-of-law provisionwhich states:

This Agreement will in all events and for all purposes be deemed to have been

executed in, and shall be governed by, emustrued according to, the laws of the

State of Delaware, applicable to contractslenand to be performed in that State][.]
(PIl. Resp. to Mot. to Dismiss at 8, Dkt. No. 84.)ight of that provision, Naturalock’s response
brief cites only Delaware law. Beer, on the other hand, relies olinibis law but also asserts that,

to the extent conflict-of-law prciples dictate that Delawalaw applies, Delaware law is

substantially the same as lllinois law witsspect to Naturalock’s tort clairfis.

% Naturalock argues that Baxter has waived the tighring this motion to dismiss. According to
Naturalock, none of the amendments to the compjlagtify allowing Baxter to raise defenses which could
have been raised at the time Baxter filed its answére original complaintiowever, failure to state a
claim is not a defense subject to waiver underapplicable Federal Rules of Civil Proced8ee

Ennenga v. Starn$77 F.3d 766, 772-73 (7th Cir. 2012). Moreover, those Rules are intended to prevent
defendants from bringing successive motions to disonisgarious grounds. That is not what Baxter has
done here. There is no reason that the interveiling 6f an amended complaint should prevent Baxter
from moving for dismissal pursuant to Rule 12(b)(6).

* Because of their differing views, the Court orderezifihrties to file supplemental briefs specifically
addressing choice-of-law issues—specifically, whisfsdiction’s choice-of-law rules apply, which



A federal court exercising its diversity jsdiction generally mustpply the choice-of-law
rules of the state in which it sitSee, e.g., Auto-Owners In0.&v. Websolv Computing, In&80
F.3d 543, 547 (7th Cir. 2009). However, becauseldsuit was transferred to this District from
the Western District of Oklahoma pursuan2®U.S.C. § 1404(a), Okl@ma’s choice-of-law
rules applySee Van Dusen v. Barragck76 U.S. 612, 639 (1964) (where a defendant seeks a
change of venue under § 1404(a), tifamsferee district court muapply the state law that would
have been applied if there had been no change of vérere)s v. John Deere Cal94 U.S. 516,
519 (1990) (the same rule applies wiagplaintiff moves to transferfEdwardsville Nat'l Bank &
Tr. Co. v. Marion Labs., Inc808 F.2d 648, 650 (7th Cir.1987) (“A transfer under § 1404(a)
changes venue but not law; the transferee court amuy the transferor’shoice-of-law rules.”).

In tort cases such as this one, Oklahomats@apply the substantive law of the state with
“the most significant relationship to the occurrence and the partiasibelton v. Canal Ins. Co.
405 F. App’x 335, 337 (10th Cir. 2010) (quotiHgghtower v. Kan. City S. Ry. C@Q P.3d 835,
842 (Okla. 2003)). Or rather, Oklahoma courtand apply the most signdant relationship test
in the absence of a valid choio&law provision requiring the apgftion of anothestate’s law.
Thus, before proceeding, this Court first mistermine whether the choice-of-law provision in
the parties’ license agreement covers Naturalock’s tort claims; if it does, there is no need to go
through the most significant relationship analysisa tiversity case, the federal district court
looks to the forum state (hereaag, Oklahoma) to determine hats conflict-of-law principles
treat choice-of-law clauses in contrac&ee, e.g., DeValk Lincoln Mercury, Inc. v. Ford Motor
Co,, 811 F.2d 326, 330 (7th Cir. 1987). In othards, this Court must honor the license

agreement’s choice-of-law provisignOklahoma courts would do s8ee Agfa-Gevaert, A.G. v.

state’s substantive law governs the claims, and whether applicable law dictates that the choice-of-law
provision in the license agreementvers Naturalock’s tort claims.



A.B. Dick Co, 879 F.2d 1518, 1520 (7th Cir. 1989). Because Oklahoma courts generally enforce
choice-of-law provisions—and bagse the parties do not dispust Jeast at this stage, the
provision’s validity—the Court wiltonsider it valid and enforceableee, e.g., Empire Bank v.
Dumond 28 F. Supp. 3d 1179, 1184 (N.D. Okla. 2014) (citiogsil Creek Energy Corp. v.
Cook’s Qilfield Servs242 P.3d 537, 541-42) (Okla. Civ. App. 201®pe-Paid Legal Servs.,
Inc. v. Cahill No. 12-CV-346-JHP, 2016 WL 1056571 *&t(E.D. Okla. Mar. 16, 2016)
(Oklahoma will enforce a choice-of-law prowasiwhen it is clear and unambiguous) (citing
Fossil Creek242 P.3d at 542).

Enforceability is not the same as scope, hawrevhat the license egement’s choice of
Delaware law to govern theantract between the parties is enforceable under Oklahoma choice-
of-law rules does not necessarily mean thattimce-of-law provision iroad enough to cover
Naturalock’stort claims as well. The parties, relying @klahoma law, agree that the choice-of-
law provision is limited in scope and does najuiee the application of Delaware law to the
claims at issue here. And that does appebetthe correct conclusion under Oklahoma [Gee,
e.g., Hawk Enters., Inc. v. Cash Am. Int'l, [ri282 P.3d 786, 790 (Okl&iv. App. 2012) (choice-
of-law provision in franchise agreement was Imatad enough to includdaintiff's claim for
tortious interferencePine Tel. Co., Inc. v. Alcatel Lucent USA |r&l7 F. App'x 846, 852-53
(10th Cir. 2015) (choice-of-law provision govethcontract and warranty claims but, because
fraud claims did not arise out of the agreemtre forum state’s—Oklahoma’s—choice-of-law
principles determined which law governed those clai@&)Tribal Consortium, Inc. v. Pierspn
No. CIV-06-238-D, 2009 WL 5194374, at *6 (W.Dkla. Dec. 28, 2009) (participation

agreement’s choice-of-law provisiapplied to plaintiff's fraud clans because those claims were



based on alleged misrepresentations of the axelusture of the agreement and thus required
interpretation of the agreement). Bagt recognized by the Second Circuit:

Determining which jurisdiction’s law govesrthe scope of a valid choice-of-law
clause is not a simple matter. On the baad, once a court finds that a contractual
choice-of-law clause is valid, the lawlesgted in the clause dictates how the
contract’s provisions should be interpigstand so arguably th&w should also
dictate how the choice-of-law clause—uwfhiis itself one of the contract’s
provisions—should be interpreted. Ma@mmonly, however, courts consider the
scope of a contractual choice-of-law dauo be a threshold question like the
clause’s validity. Courts therefore detene a choice-of-law clause’s scope under
the same law that governs the clauseldity—the law of the forum.

Fin. One Pub. Co. Ltd. v. Lehman Bros. Special Fin., #it4 F.3d 325, 332-33 (2d Cir. 2005)
(internal citation omitted). The Seventh Circuit garly has held that, “while the choice of law
provision may govern the interpretation of the contract, its legattedind unrelated questions of
tort law may nevertheless be governed by thedithe forum state, depending upon its choice of
law rules.”Kessinger v. Grefco, Inc875 F.2d 153, 155 (7th Cir. 1989).

While it appears that the parties are corte@ssume that Oklahoma'’s choice-of-law rules
determine whether the selection of Delawave éxtends to Naturalock’s tort claims, as a
practical matter the outcome is likely the sanieafaware law dictates the scope of the choice-
of-law provision as if Oklahomiaw applies. As explained MSI Sales, LLC v. International
Fidelity Insurance Cg.No. CV 15-507-GMS, 2015 WL 5568623 (D. Del. Sept. 22, 2015):

Before applying a choice-of-law provisiém a claim, Delaware courts examine

whether the contracting paas drafted the provision dadly or narrowly. Courts

have held that choice-of-law provisions that explicihply to “any claim arising

out of or relating to” a contract are bcbanough to cover quasi-contract and tort

claims arising from contractual agreemefseurts have helthat narrow choice-

of-law provisions that do not include suekpansive language apply only to claims
directly arising from th contracts themselves.



Id. at *3 (internal citations omitted)Unlike broader clauses thatpressly extend to any and all
claims arising out of the agreement, the cldese states only that the agreement is to be
governed by and construed according to Delaware contracB&aye.g., Underhill Inv. Corp. v.
Fixed Income Disc. Advisory C819 F. App’x 137, 141 (3d Cir. 2009) (choice-of-law provision
stating that it was to be governed by and toesl in accordance with Delaware law was by its
express terms limited to claims arising frora tgreement and thus did not apply to quasi-
contract claims). Given its narrow languaties Court finds that—regardless of whether
Oklahoma or Delaware law applies to this jgatr issue—the choieef-law provision in the
license agreement does not cover Naturalock’s fraudulent inducemdigeneg, and tortious
interference claimsSee, e.g., Kuehn v. Childrens Hosp., 11A9 F.3d 1296, 1302 (7th Cir.
1997) (choice-of-law provisions will not be construed to goverratoutell as contract disputes
unless it is clear that this wghat the parties interedl) (citing Second andfih Circuit cases).
Therefore, the law applicable to the tort clamhsssue here is that of the state with the
most significant relationship to the occurrence and the parties. To determine which state’s
relationship is most significan@klahoma courts consider tfalowing factors: (1) where the
injury occurred; (2) where theonduct causing the injury occudrg3) each party’s domicile,
residence, nationality, place ioicorporation, and place bfisiness; and (4) where the
relationship between ¢hparties occurredMambelton 405 F. App'x at 337 (citinBrickner v.
Gooden525 P.2d 632, 637 (Okla. 1974)). Where a aotton involves allegations of false

representations, Oklahoma courts look to tlutois set forth in § 148 of the Restatement

® But see Abry Partners V, L.P. v. F & W Acquisition |.B@1 A.2d 1032, 1048 (Del. Ch. 2006) (“Parties
operating in interstate and international commerce, d8el choice of law provision, certainty as to the
rules that govern their relationship. To hold thaiitichoice is only effective as to the determination of
contract claims, but not as to tort claims . . . waukhte uncertainty of precisely the kind that the parties’
choice of law provision sought to avoid.”).

10



(Second) of Conflict of LawsSee Ysbrand v. DaimlerChrysler Cqrl P.3d 618, 626 (Okla.
2003)° In their supplemental briefs, the parties bothclude that an analysis of those factors
requires the application of lllinois law to eachN#Hturalock’s tort claims. While a number of the
factors point to both lllinois and Oklahoma, the jg@ragree that, overall, Illinois is the state with
the most significant relationship the dispute. The Western Distrof Oklahoma court that first
considered this case reached a similar conclysitimough in the context of venue, not choice of
law), noting that “the events giving risettos lawsuit took place almost exclusively in the
Chicago area and the facts givinge to the suit have littlsignificant relation to Oklahoma,
although the injuries . . . occurred in Oklahoma.rd€ Granting Baxter's Mot. to Transfer at 3,
Dkt. No. 38.) This Court agrees and tluascludes that lllinois law applies.
Il. Pleading Standards

While the substantive law of lllinois dicest the elements Naturalock must plead to
establish its claims, this Court looks to fedgualading standards to determine the sufficiency of
the amended complairBee Sabratek Liquidating LLC v. KPMG LL¥o. 01 C 9582, 2002 WL
774185, at *2 (N.D. lll. Apr. 26, 2002) (citingharter Oak Fire Ins. Co. v. Hedee2B80 F.3d 730,
735 (7th Cir. 2002)). Federal Rule of Civil Prdoee 8(a) requires thatcomplaint contain “a
short and plain statement of the claim showing tivatpleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). To survive a Rule 12(b)(6) motiordiemiss, the short and plain statement must meet

two threshold requirements. First, the complaird&dal allegations must be sufficient to give the

® Those factors are: (a) the place, or places, wherplaintiff acted in reliance upon the defendant’s
representations; (b) the place where the plairgif€ived the representations; (c) the place where the
defendant made the representations; (d) the domies&ance, nationality, place of incorporation, and

place of business of the parties; (e) the place whemgibta thing which is the subject of the transaction
between the parties was situated at the time; and (f) the place where the plaintiff is to render performance
under a contract which he has been inducedter &y the false representations of the defendant.
Restatement (Second) of Conflict of Laws § 148 (1971).

11



defendant fair notice of the claim and the grounds upon which it Bedtg\tl. Corp. v. Twombly
550 U.S. 544, 555 (2007). Second, the complaint trooistain sufficient factual matter, accepted
as true, to ‘state a claim to rdlibat is plausible on its face.Ashcroft v. Igbal556 U.S. 662,
678 (2009) (quotingwombly 550 U.S. at 570). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to disweasonable inference that the defendant is
liable for the misconduct allegedXdams v. City of Indianapolig42 F.3d 720, 728 (7th Cir.
2014) (quotinggbal, 556 U.S. at 678).

[ll. Second Cause of Action — Fraudulent Inducement

The elements of a fraudulent inducementalander Illinois law are: (1) a false statement
of material fact thaits known or believed to be false byetperson making it, (2) an intent to
induce the other party tact, (3) action by the other party in egice on the truth of the statement,
and (4) damage to the other party resulting from such relibdloseman v. Weinschneid&22
F.3d 468, 476 (7th Cir. 2003).

Naturalock here alleges thBaxter misrepresented itsémt to pursue in good faith the
patent process and the commeiz&tion of its invention and th&axter knew or had reason to
know that those representationsrevéalse or intentinally deceiving. Naturalock further alleges
that, as intended by Baxter, it relied upon thegald misrepresentations in entering into the
license agreement and has been damaged adtaA¢dwst glance, hose allegations appear
sufficient to survive a motion to dismiss. Howev§a]s a general rule ifilinois, a promise to
perform a future act, even though made withoasent intention to perfor, is insufficient to
constitute fraud.Johnson Prods. Co., Inc. v. Guardsmark, IiNn. 97 C 6406, 1998 WL
102687, at *6 (N.D. lll. Feb. 27, 1998) (quotid’l Meat Co., Inc. v. Bockg$10 N.E.2d 1013,

1016 (lll. App. Ct. 1987))see also Warrentech Auto., Inc.Heritage Warranty Ins. Risk

12



Retention Grp., IngNos. 07 C 3539, 07 C 6977, 2008 WL 4876936, at *6 (N.D. Ill. Aug. 12,
2008) (under lllinois law, misrepsentations of the intent fwerform future conduct are not
actionable as fraud). This rule guards against gkeafi turning every breaabf contract suit into
a fraud suit and thereby thwarting the rule thatieethe award of punitive damages for breach of
contract.See Desnick v. Am. Broad. Cos., Jdel F.3d 1345, 1354 (7th Cir. 1995).

An exception to the general rule existahére the false promise or representation of
intention or of future conduct is thehsame or device to accomplish the frauddllymatic Corp.
v. Holly Sys., In¢.620 F. Supp. 1366, 1369 (N.D. Ill. 1985) (quotitgda v. Berko81 N.E.2d
912, 915 (lll. 1948)). In other word4d|linois does not provide a remedy for fraudulent promises
(‘promissory fraud’)—unless they are part of a ‘scheme’ to defrddelshick 44 F.3d at 1354. It
is widely recognized thdft]he distinction between a mere promissory fraud and a scheme of
promissory fraud is elusive, and has causedayothe least, considerable uncertaintyd]; see
also Hollymati¢ 620 F. Supp. at 1369 (“The question we nuestide is whether the general rule
or the exception controls the instant case. Mimodis cases are not esreconciled and the
lllinois courts have rarely madeore than half-hearted attempasdo so.”). The Seventh Circuit
has provided the following guidance:

Our best interpretation is that promissory fraud is actionable only if it either is

particularly egregious or, what may amotmihe same thing, it is embedded in a

larger pattern of deceptions or enticernsethat reasonably induces reliance and

against which the law ought to provide a remedy.
Desnick 44 F.3d at 1354. The parties’ briefs do adtiress the “schenoe device” exception.
Naturalock, relying solely on Delaware lawngly argues that there is a difference between

breaching a contract once formedidraudulently inducing a party emter into a contract to that

party’s detriment with full knowledgthat there was never any inteatperform. Is that sufficient

13



to state a claim for fraud under lllinois’s schemelevice exception? This Court concludes that it
IS not.

Some courts have found a scheme propdidged where the plaintiff pleaded facts to
show that the defendant simply made @npise with no intention of performing Bee
Hollymatic, 620 F. Supp. at 1369 (citing casese alsdBower v. JoneHD78 F.2d 1004, 1011
(7th Cir. 1992) (“The scheme exception applid®re a party makes a promise of performance,
not intending to keep the promise but intendingaioother party to rely o, and where the other
party relies on it to his detriment.”) (internal quotation marks omitted). However, a plaintiff
alleging a scheme or device must be ablediat to specific, objecte manifestations of
fraudulent intentSee Hollymatic620 F. Supp. at 1369ge also BoweB78 F.2d at 1012.
Naturalock does not meet thdsliberately high burden, as the amended complaint contains no
facts that suggest Baxter never intended téop® its obligations under the license agreement.
Instead, Naturalock alleges only tigixter failed to perform and then terminated the agreement,
without pleading any facts to show that Ba¢e&onduct was motivated by fraud as opposed to
commercial or other reasoree Zic v. Italian Gov't Travel Officé30 F. Supp. 2d 991, 995
(N.D. 1lll. 2001) (“Objective proobf fraudulent intent is requirdaecause the mere failure to keep
a promise could be caused by any number divations besides fraud.”). Naturalock’s
allegations of delay and failure to communécate just more detailed allegations of non-
performance; they do not support the conclusionBlaater never intended to perform in the first
place.

In sum, Naturalock has failed to provideyasupport for its conclusory allegation that
Baxter fraudulently induced it into enteriirgo the license agreement to prevent it from

partnering with other manufacturers or commerdiadjzhe invention itselfAnd that conclusory

14



allegation, standing alone, is insufficient tateta claim for fraudulemducement under lllinois
law. See Zi¢c130 F. Supp. 2d at 995-96 (dismissingtiffis fraud claims where he had not
pleaded any specific objectipeoof of fraudulent intent, oplconclusory allegations.§ss’'n
Benefit Servs., Inc. v. Caremark RX, J@@3 F.3d 841, 853 (7th Cir. 2007) (“lllinois law does
not allow [] plaintiffs to proceedn a fraud claim when the evidence of intent to defraud consists
of nothing more than unfulfilled promises and allegations made in hindsight.”). Moreover,
“[iInitial compliance with a pronse is contrary to the existence of fraudulent inté®a'Buttar
Health & Med., P.C. v. Tap Pharm., In&lo. 03 C 4074, 2004 WL 1510023, at *4 (N.D. Ill. July
2, 2004). The amended complaint clearly indicatesBhater initially comfied with, or at least
attempted to comply with, its obligations undex titense agreement. Bar took a number of
steps down the path to comrotization of Naturalock'sieparin product, including the
completion of studies and testing, multiple sutsions to the USPTO, and the filing of foreign
patent applications. Those specific factalé¢gations undercut the amended complaint’s
conclusory allegations of fraud. Accordingly, thiaalock’s fraudulentriducement claim must be

dismissed.

" Baxter contends that Naturalock’s fraudulent inducement claim should be dismissed for the additional
reason that it fails to meet Rule 9(b)’s heightepkedding standard. While not a basis for the Court’s
decision, it is clear that the amended complaint does not contain the “who, what, when, where, and how”
of the alleged fraud. Naturalock asserts that it iseqaired to plead precise dates and times and that the
complaint adequately identifies the alleged misrsgméations and the time frames in which they were

made. It does not. Nowhere in the amended complaied Naturalock describeetltontent—or even the
general gist—of the alleged misrepresentationsgoes it provide approximate date ranges. Moreover,
Naturalock does not identify, evéamgeneral terms, who made tHkegedly false statements. In its

response brief, Naturalock suggests that the heigtiteleading standard should be relaxed because those
details are exclusively within Baxter's knowledge. That simply cannot be the case. If Naturalock was
induced to rely on statements made by Baxter reptasees, it should have at least some idea of what

was said and who said it. Naturalock also asserts that its written discovery responses set forth in great
detail the “who, what, whemtc Even if true, that is immaterial—those details are not in the complaint,
and it is the complaint that must meet the requiregmef Rule 9(b). Moreover, as noted by Baxter, the
argument that Rule 9(b)’s heightened pleading standard should be relaxed because Naturalock does not
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IV. Fifth Cause of Action - Negligence

To state a claim for negligence under lllinka, a plaintiff must establish that the
defendant owed him a duty of care, that the migdat breached that guiand that the plaintiff
was injured as a proximate result of the bres¢imters v. Fru-Con In¢498 F.3d 734, 746 (7th
Cir. 2007). Naturalock allegesatBaxter owed it a duty timely pursue patent prosecution,
FDA approval, and the commerciaimn of its invention, and to ptect its invention in foreign
countries. Naturalock further alleges that Batireached those dutiasd that it has been
damaged as a result. Baxter agtleat Naturalock’s negligenceagh—which it characterizes as
nothing more than a recast behaof contract claim—should lmBsmissed as barred by the
economic loss doctrine. The Court agrees.

The economic loss doctrirflenown in Illinois as thdloormandoctrine) “bars recovery in
tort for purely economic losses arising out dhidure to perform contractual obligation&Vigod
v. Wells Fargo Bank, N.A673 F.3d 547, 567 (7th Cir. 2012) (citivporman Mfg. Co. v. Nat'l
Tank Co, 435 N.E.2d 443, 448-49 (lll. 1982)). In othewords, “when a contract sets out the
duties between the parties, recovery stidnd limited to contract damages[R’J. O’'Brien &
Assocs., Inc. v. Formag98 F.3d 653, 657 (7th Cir. 2002). Howewehere a duty arises outside
of the contract, the economicskdoctrine does not prohibit recovery in tort for the negligent
breach of that extra-contractual dyigod 673 F.3d at 567. Therefore, to determine whether the
doctrine bars Naturalock’s negligence claim, kbg question is whether Beer’s duties arose by
operation of the license agreement astd independent of the agreem&wde id.

That is not a difficult question to answer hetach of the duties alleged by Naturalock is

clearly rooted in the parties’ license agreement. Indeed, the “duties” set forth in Naturalock’s

have the required informationgsntradictory to the assertion tliaé information is provided in its
interrogatory responses.
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negligence claim are the same as the “oblgeti upon which Naturalock bases its breach of
contract claims. Because Naturegddas failed to allege anytex-contractual duty breached by
Baxter, its negligence claim is barred. In an attetmgave its claim, Naturalock points to two
exceptions to the economic loss doctrine recognized by Delaware courts. Because those
exceptions also exist under lllinois law, the Court will address each ifi First, Naturalock
asserts that it can maintain a cause of actiondgligence if it is able to show that Baxter
supplied it with false information for use in busas transactions and that Baxter is in the
business of supplying such information. AccordiadNaturalock, its allegation that Baxter has
refused to turn over certain test data suppofisding that the “supplying information” exception
applies. That argument is simply untenable. Haw Baxter’s alleged withholding of information
support a theory that it suppli¢églse information? For use in what business transactions? And
nowhere does Naturalock even hint that Baitém the business cfupplying information.”

Second, Naturalock asserts that fraudulesiicement is a recognized exception to the
economic loss doctrine and thaé texception applies “to [its] faalulent inducement claim.” (PL.
Resp. to Mot. to Dismiss at 13, Dkt. No. 84.)tinalock fails to explain how an exception for
fraud might be relevant to iteegligence claim. And Naturalockdgparate fraudulent inducement
claim has been dismissed for the reasons gészliabove, which are unrelated to the economic
loss doctrine and its exceptions. afast ditch effort, Naturalock contends that, at least in

Delaware, decisions regarding the applicabditgxceptions to the economic loss doctrine are

8 Illinois law recognizes three general exceptions tdhermandoctrine: (1) where the plaintiff

sustained personal injury or property damage resulting from a sudden or dangerous occurrence; (2) where
the plaintiff's damages were proximately caused leydbfendant’s intentional, false representations),

fraud; and (3) where the plaintiff's damages wamaximately caused by a negligent misrepresentation

made by a defendant in the business of supplyingrirdtion for the guidance of others in their business
transactionsCatalan v. GMAC Mortg. Corp629 F.3d 676, 693 (7th Cir. 2011) (citiRgst Midwest

Bank, N.A. v. Stewart Title Guar. C843 N.E.2d 327, 333-34 (lll. 2006)).
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typically made at the summary judgment stagethay be true whereaintiff's allegations
plausibly suggest that an exception applies. Heeamended complaint is completely devoid of
any allegations that might bring Naturalock'ghgence claim within the supplying information
exception. And nothing uncovered in the coursdiséovery will changéhe fact that an
exception for fraud cannot work to save a nagiice claim. Naturalock’s negligence claim is
essentially an attempt to recovert damages for negligent breach of contract, which is exactly
what the economic loss doctrine prohibits. Maliock’s fifth cause of action is therefore
dismissed.
V. Sixth Cause of Action — Tortious Interferencé

“Under lllinois law, the elements of a alafor tortious interference with business
expectancy are: (1) a reasonable expectancytefieg into a valid busirss relationship; (2) the
defendant's knowledge of this expectancy; (3n&mtional and unjustiéid interference by the
defendant inducing or causing a breach or terimnaf the expectancgnd (4) damages to the
plaintiff resulting from such interferenceAim. Audio Visual Co. v. RouillayiNo. 07 C 4948,
2010 WL 914970, at *2 (N.D. lll. Mar. 9, 2010). Natloek alleges that Bagt, aware that it had
been negotiating with other partners and maciufrers, procured the license agreement to

intentionally interfere with and prevent Naturalock from obtaining future support for its invention.

° In the amended complaint, Naturalock’s sixth causectbn is titled “[t]ortiousbreach of agreement and
intentional interference with [] business relatior(&im. Compl. at 22, Dkt. No. 77.) Naturalock’s

response brief states that it has sufficiently pleaded a cause of action for tortious interference with
prospective business relations. While the brief lists tbmehts of that cause of action, Naturalock goes on
to assert that it has sufficiently pleaded a cause of action for “intentional interference with contractual
relations.” (Pl. Resp. to Mot. to Dismiss at 13, IN®. 84.) To the extent Naturalock attempts to state a
claim for tortious interference ortemtional interference with contract, that attempt fails. Naturalock has
failed to show the existence of any agreement betiesnd a third party with which Baxter interfered,

and “[a] party may not be charged with tortidnterference with respect to its own contra@romeens,
Holloman, Sibert, Inc. v. AB Voly849 F.3d 376, 397 (7th Cir. 2003). The Court thus assumes that this is
a claim for tortious interference with prospective business relations.
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Naturalock further allegesahBaxter’s conduct has prevented it from pursuing other
manufacturers in partnershipslicensing agreements.

However, to state a claim for tortious interference, the alleged interference must be a
result of conduct directed by the defendant toward a third ety Premier Transp., Ltd. v.
Nextel Commc’ns, IncNo. 02 C 4536, 2002 WL 31507167, at *2 (N.D. Ill. Nov. 12, 2002)
(“[T]here is a long line of cases—both from thinbis appellate courts and from federal courts
within this district—explaininghat the element of interfere@ requires more than mere
allegations of conduct between the plaintiff aledendant.”). Naturalock’s amended complaint
contains no allegations of conduny Baxter directed towardc third party. Indeed, the only
interference identified is Baxter’s conductabtaining the license agreement. Naturalock’s
response brief puts a different spin on the claisserting that Baxter, en effort to keep
Naturalock from working with other partnersrmoarketing its product to competitors, continues to
withhold valuable information. Again, the allegeahduct is plainly direetd toward Naturalock
and not toward any third parties. For that cead\Naturalock’s tortiousterference claim fails

along with its other tort claims.
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CONCLUSION
For the reasons stated above, Baxter'sonai dismiss (Dkt. No. 79) is granted and
Naturalock’s second, fifth, and sixth causes oioacare dismissed withogirejudice. Naturalock
is granted leave to file a secoachended complaint that cures theficiencies detailed in this
opinion, if it is able to do so consistent witle ttequirements of Federal Rule of Civil Procedure

11, by October 18, 20186.

ENTERED:

Dated: October 4, 2016

Andrea R. Wood
United States District Judge

19 Baxter argues that Naturalock should not be granted leave to amend because it waited until the deadline
for amendments to file its amendedwaint. In support, Baxter citédioto v. Town of Lisbor651 F.3d

715 (7th Cir. 2011), in which the Seventh Circuit helat the district court did not abuse its discretion in
denying the plaintiff's motion for leave to amend hisnpdaint, which was filed on the last day for filing a
response to the defendants’ motion to dismiss, and more than eight months after the deadline for filing
amended pleadings. Here, Naturalock moved for leave to amend on the deadline for doing so, and then
responded to Baxter's motion to dismiss in a timashion. The Court does not view that as a lack of
diligence and thus sees no reason to désityralock the opportunity to ame its complaint at this point.
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