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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE JOINT COMMISSIONON
ACCREDITATION OF HEALTHCARE
ORGANIZATIONS,

No. 14C 10225
Plaintiff,
Judge John J. Tharp, Jr.
V.

FORTIS BUSINESS MEM LLC, d/b/a
BLR —BUSINESS & LEGAL
RESOURCES

N N N N N N N N N N N N N

Defendant

ORDER

For the reasons stated more fully belaefendant Fortis Business Media LLC’s motion
to dismiss T2] is denied. A status hearing is set 8 ptember 25, 2017 at 9:00 a.m.

STATEMENT

Fortis has moved to dismiss this copyright infringement action for failure to stédema
pursuant to Federal Rule of Civil Procedure 12(b)(6). This Court thereforeastkas all welt
pleaded facts allegad the complaint and draws all reasonable inferences in favor of the Joint
Commission, the nemovingparty. SeeMann v. Vogel707 F.3d 872, 877 (7th Cir. 2013

The plaintiff, TheJoint Commissiorof Accreditation of Healthcare Organizations, is a
notfor-profit corporation that provides accreditation and certification services doe mtan
20,000 health care organizations and programs in the United States. Third Am. C8nije
Joint Commissionis the sole member of, and fully controls, fmarty Joint Commission
Resources, Inc. (*JCR”), which has “the exclusive right to carry out the Jointn{Ssman’s
education, publication, and accreditation preparation functions” as they relate tvimgpr
patient safety and health care quality.f14-5. The Joint Commission has also granted JCR the
right to “copy, sell, distribute, and publish” materials that the Joint Commission tdvr{s4.

The Joint Commission licenses its copyrighted works to third parties, who gaynferder to
reproduce those works, prepare derivative works, distribute copies of the works, publicly
perform the works, and publicly display the workb.{ 6.

In 2011, the Joint Commission authored and published a document &0d4d
Comprehensive Accreditation Manual for Hospitals, Updai{g2R11 CAMH Update 27).Id.
19; 2011 CAMH Update 2, ECF No58-1 This 742page publication is organized into two
sections.ld. 110. The first is titled “Requirements for Accreditation” and addes discrete
issues in how a health care organization can comply with the Joint Commissenisments;
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for example, one chapter in this section is titled “Infection Prevention andoCantd explains

how health care organizations can develop and maintain an infection prevention and control
program.ld. The second section is titled “Policies, Procedures, and Other Inforthatnd
explains the processes that the Joint Commission uses to asses an organiaatjgidaae with

its requirements as walls the different accreditation outcomes that will result based on how the
organization performedd. 111. The Joint Commission alleges that the 2ZGAMH Update 2

“in its individual chapters and as a whole, expresses and reflects The dommi€3ion’s
expertise, experience, and judgment on its accreditation servide§.12 The U.S. Copyright
Office issued Copyright Registration Number 7X528-407for the 2009 CAMH Update 2 to

the Joint Commission oNovember 8, 2011ld. § 14 2011 CAMH Update 2 Rgistration, ECF

No. 58-2.0n June 15, 2015, the Joint Commission sought supplementary registration to correct
some incorrect facts in the copyright registration; that request was still pendimghe U.S.
Copyright Office as of the filing of the thirdnmended complaintld. f{15-16. The Joint
Commission has licensed all partstio¢ text and artwork in the 20TJAMH Update 2 to third
parties in exchange for a fee, but defendant Fortis has never had any license azasiothori
from the Joint Commissioto reproduce, distribute, publicly perform or display, or prepare
derivative works based on the 2009 CAMH Updatkel 299 17-18.

The Joint Commission alleges in its complaint that Ferind another defendant that
Joint Commission has since voluntarily dismissed from the csseECF No. 71—has
reproduced and distributed a series of publications that include “text that hasopeehflom,
is substantially similar to, and/or is derivative of’ @@11 CAMH Update 2.d. 1119-21 The
Joint Commission names, by example and without limitation, six allegedly infgingin
publications, copies of which it also attaches to its compl&@hapter Leader's Guide to
Provision of Carg2012 ed.), ECF N&B7-1, Chapter Leader’s Guide to Infection Contf@012
ed.), ECF No58-4 Chapter Leader’'s Guide to Information Managem@til2 ed.), ECF No.
58-5 Chapter Leader’s Guide to Life Safe§ecad Edition (2013 ed.), ECF N&8-6 Chapter
Leader's Guide to Human Resourc€012 ed.), ECF No058-7; and Verify and Comply:
Credentialing and Medical Staff Standards Crosswalkth Edition (2014 ed.), ECF Nos. &3
58-9. See Compl. 118. Fortishasdistributed four of these works continuously since 2012, and
has distributed theife Safetypublication since 2013 anderify and Complgince 2014Compl.
1 22 The Joint Commission alleges that Fortis’ infringement has been willful, anédties had
access to the011CAMH Update 2—and knew about the Joint Commission’s copyright+s it
before engaging in infringemendl. 1 27.

The Joint Commissiorand JCR first launched this suit in 2014 accusing Fortis and
several other defendants of infringing its publication tite®d 3 Comprehensive Accreditation
Manual for Hospitals Compl. § 9, ECF No. 1Those plaintiffs lodged a Second Amended
Complaint in dne 2015 that substituted the 2011 CAMH Update 2, as well as a 2009
publication, for the 2013 publication as works that Fortis and the others had allegedted.

This Court dismissed that complaint in April 2016, finding that the complaint did rfatieuotly
allege JCR’s status as an exclusive licensee; that the plaintiffs had not appkedster their
copyright in the 2009 work before filing the suit, as required; and that the compa@mtvise
failed to state a claimSeeMem. Op., ECF No. 57. This Court granted the plaintiffs leave to
amend, and the Joint Commission filed the current Third Amended Complaint @llegin
infringement of just the 2011 CAMH Update 3eeThird Am. Compl. After registering the



copyright in its 2009 work, the Joint Commission filed a separate suit in 3@Ed.he Joint
Commh on Accreditation of Healthcare Orgs. v. Fortis Business Meada 16 C 04724 (N.D.

lll.). Fortis has filed a motion to dismiss that suit as wahd this Court is issuing a
contemporaneous ondin that case that is consistent with the rationale and result with respect to
Fortis’s motion in this case.

To state a claim for copyright infringement, a plaintiff must plausibly allege thathé1
plaintiff owns a valid copyright; and (2) the defendant copied “constituent elewfetfis work
that are original.’Feist Publications, Inc. v. Rural Tel. Serv. Co., |d@9 U.S. 340, 36(1991).
Fortis’ overarching argument is that the Joint Commission has not sufficgat the second
element of s infringement claim: that théefendanicopiedoriginal elements of the plaintiéf
work. A plaintiff can establish this second element through direct evidence, suthdmiasion
of copying, or may do so indirectly “by showing that the defendant had the opportunuyyt
the original (often called ‘acce3sand that the two works aresubstantially similat,thus
permitting an inference that the defendant actually did copy the origPelérs v. West692
F.3d 629, 633 (7th Cir. 2012).

|. Derivative Work

Before addressing substantial similarity, however, the Court must addtéssshold
issue raised for the first time in Fortis’s Reply brief. Fortis maintains thabtheGommission’s
complaint relies on a copyright covering only a derivative work. The Copyrightiéfmes a
“derivative work” as & work based upon one or more preexisting works,” and includes within
this definition a work “consisting of editorial revisions, annotations, elalooigtior other
modifications which, as a whqleepresent an original woof authorship.” 17 U.S.C. 801;see
also Sissom v. Snew26 FedApp’x 163, 166 (7th Cir. 2015Gracen v. Bradford Exchange
698 F.2d 300 (7th Ciri983).The Copyright Act “specifically grants the author of a derivative
work copyright protection in the incremental original expression he contributes asdoig
derivative work does not infringe the underlying wbr&chrock v. Learning Curve Intern., Inc.
586 F.3d 513, 518 (7th Cir. 2009giting 17 U.S.C. 8103(a), (b);Pickett v. Prince 207 F.3d
402, 405 (7th Cir. 2000)ee v. A.R.T. Cp125 F.3d 580, 582 (7th Cir. 1997)). But the copyright
in that derivative work “extends only to the material contributed by the author of sukhag
distinguished from the preexisting material employed in the work.” 8 1,08€B)alsdSchrock
586 F.3d at 518. Fortis argues that the copyright registration therefore ondgtsraew material
that the Joint Commission added as “updates” in the 2009 CAMH Update 2, and does not protect
preexisting material that the 2009 CAMH Update 2 carried forward from prisions of the
manual. Reply at 2. Fortis asserts that the Joint Commission therefore needkrdwt a
substantial similarity between Fortis’s works and e material in the 2@9 CAMH Update 2
that is covered by the derivative copyrightather than such a similarity between Fortis’s works
and any material that appears in the 2009 CAMH Update-2and that it failed to do sdd.
Because this issue is potentially dispositive, this Court directed the JomhiSsion to file a
surteply addressing only the derivative works argument, and allowed Fortespond to that
surteply.

The Joint Commissiordoes notappear todispute thatthe letter of the copyright
registrations it asser in its complaint in this case and in the related case concerning the 2011



CAMH publication extends only to derivative workSee Sur+eply at 1. Instead, the Joint
Commission points to a doctrine some courts have followed in cases where the/lentdyns

the copyright in the derivative work also owns the copyright in the underlyingexmstng
work. In situations where the copyright in that-psésting work is not registerethese courts
have allowed the copyright owner to use that derivative copyright registrationngp don
infringement action covering both the nemd the preexisting parts of the derivative worgee

2 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT 8 7.16[B][5][c] (Matthew
Bender ed.2015)(explaining rule and collecting casgesge also, e.gXoom, Inc. v. Imageline,
Inc., 323 F.3d 279, 284 (4th Ci2003, abrogated on other groundg case where underlying
works were not formally registered, adopting view that the registratioa déivative or
compilation work fs sufficient to allow an infringement claim based on the copying of material,
whether newly added or contained in the underlying woRtreetwise Maps, Inc. v. Vandam,
Inc.,, 159F.3d 739, 747 (2d Cir. 1998) (where the plaintiff did not offer proof of registration of
the preexisting work, finding that because the plaintif the owner of the copyright of both the
derivative and prexisting work, the registration certificate relating to the derivative wotkifn
circumstance will suffice to permit it to maintain an action fdringement based on defendants’
infringement of the pre-existing work”

The Joint Commission argues in this case and the related case that thishGuoldt s
apply the above rule to find that thkintiff “need not limit its comparison of what Fortis copied
to only the material added by the two Updatdsyt that instead’Fortis’ copying can be
evaluated based on a comparison of its infringing publications to the Updates in theiresnti
which include the underlying CAMHSs.” Sueply at 2.Fortis notes in its brief that the Seventh
Circuit does not seem to have addressed the applicability of this dost@iesp. to Sureply
at 1 n.1. and objects that courts have only applied it when the copyright in the underlying
original work has not been registered. Resp. torSpir at 2.

As an initial matter, it bears noting that in advancing this objection Fortisdtatearly
identified which copyright registration, for which pexisting work, makes the rule explained
above inapplicablef-ortis points to a registratieAnumber TX0007467482—eovering a work
titled “2011 Comprehensive Amditation Manual for Hospitalsthough this Court notes that
the copyright claimant listed for that refgétion is “Joint Commission Resources,” not the Joint

! As this Court has previously noted, there is a distinction between holding a copyright in
a work and having the ability to file a lawsuit for infringement of that copyrigheJoint
Commh, 2016 WL 1450051, at *3. “[N]o civil action for infringement of the copyright in any
United States work shall be instituted until preregistration or registration ebthgight claim
has been made in accordanwith this title.” 17 U.S.C. g§11(a). The Seventh Circuit has
specified that compliance with thegistration requirement in 8§ 411(a) “is not a condition of
copyright protection but is a prerequisite to suing for infringemeBtdoksNgwenya v.
Indianapolis Pub. Sch564 F.3d 804, 806 (7th Cir. 2008ge also Reed Elsevier v. Muchnick
559 U.S. 154,166-169 (2010) (section 411(a)registration requirement “does not restrict a
federal courts subjectmatter jurisdiction,” but rather is a “precondition to filing suit,” an
element of a copyright infringement claim).



Commissior?: Fortis also identifies registration number TX0007459061 as covef0qd1*
CAMH, Update 1’ but presumably this registration would prompt the same derivative work
argument from Fortis asélone it raises novieeeResp. to Sur-reply at 2 n.2.

In any event, Fortis’s argument is an odd one for an allegedgafrio make: claiming
non-nfringement of a derivative copyright that is unenforceable because theowavkich the
derivative copyight is based is also copyrighted. What possible reason would there be for such a
distinction? Why would having two copyrights (primary and derivative) prokastecopyright
protection than having only one? Even in cases where that underlying workcoagright
registration, the rationale that the Fourth Circuit articulate@hristopher Phelps & Assocs. v.
Galloway—where the underlying work was unregisteregpplies:

[T]he copyright in a derivative work extends only to the new
elements contributed bthe author and does not extend to the
underlying work.Seel7 U.S.C. 8103(b). That provision assures
that the author of a derivative work does not acquire ownership
over constituent material that is already in the public domain or is
owned by someone else. But when the author of the derivative
work also has a copyright on the underlying work, there is no need
to protect the public domain or the author of the underlying work,
as the entire work is that of the single author.

492 F.3d 532, 539 (4th Ci2007). Here, there is nothing to indicate that barring the Joint
Commissionfrom proceeding on the basis of thel2@CAMH Update 2 registration would run
counter to some need to protect the public domain. In additiznthe Joint Commission who is

the author of the underlying work, and the outcome Fortis seeks would obviously do little to
protect the Joint Commission in that capacity.

Finally, even if this Court were to side with Fortis in its derivative registratigmnagnt,
it would still grant the Joint Commission leave to amend so that it could explicitiytoefay
underlying registrationsSeeFed. R. Civ. Pro. 15(a)(2) (“The court should freely give leave
when justice so requires.”). Little would be gained from this outcome excepirflogfdelays to
a set of disputes whose roots in this Court date back to 2014.

The Joint Commission’s infringement claims are therefore not limited only to material
that appears for the first time in thelZ20CAMH Update 2.

2 SeeUNITED STATES COPYRIGHT OFFICE, PuBLIC CATALOG, http://cocatalog.loc.gov/cgi
bin/Pwebrecon.cgi?DB=local&PAGE=First (search by Registratiomib&r); see also Pugh v.
Tribune Co, 521 F.3d 686, 691 n.2 (7th Cir. 2008) (“We may take judicial notice of documents
in the public record.. without converting a motion to dismiss into a motion for summary
judgment.”).



[1. Substantial Similarity Arguments

In light of the above conclusion, this Court will consider all of the examples of @llege
copying that the Joint Commission cites in its complaint and brief, and not just thoselea
based on new material appearing for the first time in20&1 CAMH Update 2. With those
examples, the Joint Commission has adequately alleged that Fortis copsitiuent elements
of its work that are original.

The Seventh Circuit has explained that in the absence of direct evidence of €efoying
example,an admission of copyirga plaintiff may prove copying indirectlyby showing that
the defendant had the opportunity tmpyg the original (often calledatcesy and that the two
works are ‘substantially similarthus permitting an inference that the daefent actually did
copy the original. Peters 692 F.3dat 633. While “access does not entail copying,” copying
necessarily entails accesgy, Inc. v. GMA Accessories, Ind.32 F.3d 1167, 11670 (7th Cir.
1997) “[E]vidence that two works are very similean suggest that the alleged infringer had
access to the originalPeters 692 F.3d at 634.

Fortis does not raise an access challenge in its motion to dismiss, and in anyhevent
Joint Commission has sufficiently alleged that Fortis had access &lth CAMH Update 2. In
a chart attached to its complaint, the Joint Commission provides more than 100 alleged
examples of infringement by listing the relevant page numbers in 1HeCAMH Update 2 next
to the relevant page numbers of the allegedly infringing Fortis publicaBee2011 Chart, ECF
No. 58-10 With its response brief, the Joint Commission also filed a chart providindpgide
side comparisons of the language used in some of those cited exaRpks. Chart, ECF No.
86-4. This chart, togther with an examination of certain cited pages in the actual copies of the
2011 CAMH Update 2 and the Fortigublications that the Joint Commission attached to its
complaint, confirm that there are instances of the same paragraphs appeaatigwyernearly
verbatim in the plaintiff's and defendant's workBustrative is the following comparison of
pagelLS-16 of the Joint Commission’2011 CAMH Update 2 and pag@9 of Fortis’ Chapter
Leader’s Guide tdife Safety (Second Editignyhich include the language reproduced below.

% “IF]acts alleged by a plaintiff in a brief in opgition to a motion to dismissnay be
considered when evaluating the sufficiency of a complaint so long as they astern$ the
allegations in the complaint.3mith v. Dart 803 F.3d 304, 311 (7th Cir. 2015) (citiGgitierrez
v. Peters 111 F.3d 1364, 1367 n. 2 (7th Cir. 199%biero v. City of Kankakee 22 F.3d 417,
419 (7th Cir. 1997)).



From 2011 CAMH Update 2 at LS-16:

Laboratories (See NFPA 45-1996 to determine if a
laboratory is a “severe hazard” area)

e Existing laboratories that are not severe hazard
areas have sprinkler systems, resist the passage of
smoke, and have doors with self-closing or automatic-
closing devices; or the laboratories have walls fire rated
for 1 hour with 3/4-hour fire-rated doors.

e New laboratories that are not severe hazard areas
have sprinkler systems, resist the passage of smoke,
and have doors with self-closing or automatic-closing
devices.

e  Existing laboratories that are severe hazard areas
(See NFPA 99-1999: 10-3.1.1) have 2-hour fire-rated
walls with 1 1/2-hour fire-rated doors. When there is a
sprinkler system, the walls are fire rated for 1 hour with
3/4-hour fire-rated doors.

e New laboratories that are severe hazard areas (See
NFPA 99-1999: 10-3.1.1) have sprinkler systems and
have 1-hour fire-rated walls with 3/4-hour fire-rated
doors.

e Existing flammable gas storage rooms in
laboratories have 2-hour fire-rated walls with 1 1/2-
hour fire-rated doors. (See NFPA 99-1999: 10-10.2.2)
New flammable gas storage rooms in laboratories have
sprinkler systems and have 2-hour fire-rated walls with
1 1/2-hour fire-rated doors. (See NFPA 99-1999: 10-
10.2.2).

From Chapter Leader’s Guide to Life Safety (Second
Edition):

D. Laboratories (NFPA 45-1996 contains information to
help you determine whether a laboratory should be
classified as a “severe hazard” area)

o Existing laboratories that are not severe hazard
areas are sprinklered, resist the passage of smoke, and
contain self-closing doors with automatic-closing
devices; or the walls are one-hour FRR and the doors
are three-quarter-hour FRR.

o New laboratories that are not severe hazard areas
are sprinklered, resist the passage of smoke, and
contain self-closing doors or doors with automatic-
closing devices.

o Existing laboratories that are severe hazard areas
(reference NFPA 99-1999: 10-3.1.1) have walls that are
two-hour FR and doors that are one-and-a-half-hour
FRR. When the laboratory is sprinklered, the walls are
one-hour FRR and the doors are three-quarter-hour
FRR.

o New laboratories that are severe hazard areas
(reference NFPA 99-1999: 10-3.1.1) are sprinklered, the
walls are one-hour FRR, and the doors are three-
quarter-hour FRR.

. Existing flammable gas storage rooms have walls
that are two hour FRR and doors that are one-and-a-
half-hour FRR, and the doors are three-quarter-hour
FRR.

o Existing flammable gas storage rooms have walls
that are two-hour FR and doors that are one-and-a-half-
hour FRR (reference NFPA 99-1999; 10-10.2.2).

New flammable gas storage rooms are sprinklered, the
walls are two-hour FRR, and the doors are one-and-a-
halfOhour FRR (reference NFPA 99-1999: 10-10.2.2).

Although theparties’ worls include some variance in language€ortis uses abbreviations, for
example, anglaces the language into an outline format in which this section begins with the
letter “D"—the fact remains that these paragraphs appelaoth works, very nearly wotfbr-

word. The Joint Commission has plaugikalleged Fortis’ access to the Joint Commission’s
work.

But the access issuds”independent of the question whether an alleged infringer
breacled his duty not to copy anothemwork’” SeePeters 692 F.3dat 635. For that, this Court
must consider whether the Joint Commission has adequately alleged that \workis’ are
substantially similar to its own. This test is an objective one, and concesmstter the accused
work is so similar to the plaintif6 work that an ordinary reasonable person would conclude that
the defendant unlawfully appropriated the plaingiffrotectible expression by taking teaal of
substance and value.lficredible Techs., Inc. v. Virtual Techkic., 400 F.3d 1007, 1011 (7th
Cir. 2005) (quotindAtari, Inc. v. N. Am. Philips Consumer Elecs. Cpf¥2 F.2d 607, 614 (7th
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Cir. 1982, superseded by statute on other groyndse leading treatise on copyright law
distinguishes between two potentiafrfes of substantial similarity. One such form termed by the
treatise is “comprehensive nonliteral similarity,” which includes parapigasid refers to cases
where the fundamental essence or structure of one work is duplicated in another” bus tiere i
verbatim copying.NIMMER, suprg at 813.03[A][1]. The category of “fragmented literal
similarity,” meanwhile, includes similarity that is nearly word for word, but megur where
“the fundamental substance, or skeleton or overall scheme, of the plaintiff's work hasmot be
copied.”ld. at §13.03[A][Z].

The Joint Commission argues that Fortis has committed both types of infrimgydris
Court will begin its focus on literal similarity, however, for which theeelaoth quantitative and
gualitatve aspects:

No easy rule of thumb can be stated as to the quantum of
fragmented literal similarity permitted without crossing the line of
substantial similarity. The question in each case is whether the
similarity relates to matter that constitutes a satigal portion of
plaintiffs work—not whether such material constitutes a
substantial portion of defendant’s work. Thus, for example, the fact
that the sampled material is played throughout defendants’ song
cannot establish liability, if that snippet constitutes an insubstantial
portion of plaintiff's composition. The quantitative relation of the
similar material to the total material contained in plaintiff's work is
certainly of importance. However, even if the similar material is
guantitatively small, if it is qualitatively important, the trier of fact
may progrly find substantial similarity.. . In general under such
circumstances, the defendant may not claim immunity on the
grounds that the infringement “is such a little one.” If, however,
the simihrity is only as to nonessential matters, then a finding of
no substantial similarity should resulthat scenario could unfold

to the extent that defendant copied a small amount of plaintiff's
text or of entries from plaintiff's compilation, or brieflyrapled
plaintiffs sound recording, or to the extent that the subject
reproduction is fleeting and out-of-focus.

Id. at §13.03[A][2][a].

The Joint Commission has plausibly alleged substantial similarity here by pgoiatin
dozens of pages from its PDCAMH Update Zhat it alleges Fortis infringedlany of the cited
pages of Fortis’ includes sentences and even whole paragraphs that ard ite mizaly word
for-word duplicates of, or seetn paraphrase language that appears in thé 8MH Update
2. The quantity of alleged examples here far exceeds the two allegedly copiedssapat
this Court previously found to be insufficient tinis case.SeeMem. Op., ECF No. 57And as
this Court noted in that earlier decision, the Joint Commission need not set forthnstange
of duplication between its own work and Fortis’ publications, but instead need only plea
sufficient facts to make their allegation of substantial similarity plaussae.idat *8. The Joint



Commission’s use of a sampling technique to support that inference of plausibility i
permissible. See NIMMER 8§ 12.10[B][3] (“[T]he court may render its decision based on
representative samples of defendant's episodic work, rather than being regjuioet at all

150 episodes’ in reaching its determination of substantial similarity.” (cdieikp v. E.W.
Scripps Co, 529 F. Supp. 2d 1124, 1132 (C.D. Cal. 2007))).

Fortis argues that the pages the Joint Commission identifies in its own workstare
substantially similar to the cited pages in Fortis’ works becausés Hmas added content
including, for example, quotes from wé&hown individuals, as well as additional texthat
does not appear in the Joint Commission’s publication, and because Fortis’s publicasion us
different formatting. Mot. at -40. In its brief and in an exhibit, Fortis provides digeside
comparisons of certain cited pages of the works in full, and argues that “a visualisompér
the pages themselves confirms that they are not similar, let alone substantially”’siutaat
8-9; see alsd-ortis Comparisons, ECF No. 72-1.

This argumentmisses the mark two ways First, the Court is ruling on a motion to
dismiss; the question here is not whether the plaintiff has proven substantlatity but
whether it has alleged sufficient facts to make such a claim plausible. That dasrtidentify
differences between the works is a matter for consideration by a finder of faletat juncture.
And second, aefendant cannot escape liability simply by adding more material to higginfyin
work “if in other respects, similarity as to a substantial element of plaintiffs wan be
shown.” SeeNIMMER 8 13.03[B][1][A]; see also, Nash v. CBS, In899 F.2d 1537, 1541 (7th
Cir. 1990) (*[N]o plagiarist can excuse the wrong by showing how much of his nedid not
pirate.” (quotingSheldon v. MetreGoldwyn Pictures Corp81 F.2d 49, 56 (2d Cir. 1936) (L.
Hand, J.)).

This Court also rejects Fortis’ argument that any similarities between the pubkcass
on nonprotectable elements of the ZOCAMH Update 2 that this Court must “extract” before
conducting a substantial similarity analysis. It is true that “[i]t is a foundaticcopyright law
that only the form of an author's expression is protectable, not the facts or idegs bei
expressed.’'Sissom 626 Fed. App’x at 166 (citinglarper & Row Publishers, Inc. v. Nation
Enters, 471 U.S. 539, 547 (1985)). And the Seventh Circuit has cautioned that courts must
“heed the principle that, despite what the ordinary observer might see, the copgwight |
preclude appropriation of only those elements of the work that are protected by thghtdpy
Incredible Techs.400 F.3d at 1011. As a result, any unprotected or unprotectable elements of
the plaintiff's work—even those that “are most significantdamost clearly simila—are not
taken into account in the substantial similarity analySise id.at 1012. Fortis argues that
information about the Joint Commission’s accreditation and certification standsgdaot
protectable, and that once these eletmare extracted from the analysis, hardly any similarities
between the 21 CAMH Update 2 and the accused works remain at all. Mot. at 11.

But the Joint Commission has adequately alleged substantial similarity hefodes’
publications andorotectable elements of its own works. As thlint Commission correctly
notes, to be eligible for copyright protection, “the requisite leveredtosity is extremely low;
even a slight amount will suffice. The vast majority of works make the grade gsilkg as they
possess some creative spank matter how crude, humble or obvious’ it might bieeist 499



U.S. at 345 (quotingiMmmER at §81.08[C][1]). The standards and other measures of performance
that the Joint Commission sets out in itd 2CAMH Update 2 pass this low creativity bar.

The analogy that the Joint Commission drawghe Seventh Circuit’s decision in a case
involving a taxonomy of dental procedures is viaken.SeeResp. at 91.0; Am. DentalAss’n v.
Delta Dental Plans Asg, 126 F.3d 977 (7th Cir. 1997). American Dentglthe appellate court
found that the taxonomy was copyrightable and that classificatiorf ised “a creative
endeavor,” explaining:

Dental procedures could be classified by complexity, or by the
tools necessary to perform them, or by the parts of tbhathm
involved, or by the anesthesia employed, or in any of a dozen
different ways. The Code’s descriptions dorfmerge with the
facts” any more than a scientific description of butterfly attributes
is part of a butterflyCf. Nash v. CBS, Inc899 F.2d 1537 (7th
Cir.1990) (discussing the faekpression dichotomy). There can be
multiple, and equally original, biographies of the same person's
life, and multiple original taxonomies of a field of knowledge.
Creativity marks the expression even after the fundamental scheme
has been devised. This is clear enough for the long description of
each procedure in th®DA’s Code. The long description is part of
the copyrighted work, and original long descriptions make the
work as a whole copyrightable. But we thinkatleven the short
description and the numbéassigned to a given proceduraie
original works of authorship.

Id. at 979. Here, the Joint Commission alleges that tHd ZIAMH Update 2 explains how
health care organizations’ are evaluated for compliamite the Joint Commission’'s own
requirements and explains various outcomes that may result based on an orgasization’
performance. The Joint Commission asserts that it goes through a procesatingctesting,
and approving this and other manuals. Redpl0. This is sufficient to allege the requisite
amount of creativity. Fortis has also not made a convincing case that the dointisSion is
basing its suit on unprotectable facts. Facts are generally not prideetaely because they
depend on diswvery rather than creation; “The first person to find and report a dartiagt has
not created the fact; he or she has merely discovered its existEaist.499 U.S. at 347. The
2011CAMH Update 2 discusses and categorizes standards that the Joint Commissiogpedevel
not facts that it discovered.

* * * % *
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Based on the foregoing, the Court concludes that The Joint Commission has plausibly
alleged copyright infringemenn its complaint, and Fortis’ motion to dismiss is therefore
denied.

John JTharp, Jr.
Date September 62017 John J. Tharp, Jr.
United States District Judge
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