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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHARON FREEMAN, on behalf of herself )
and all similarly situated persans
Plaintiff,
V.

Case No. 4 C 10265

KAPLAN, INC. ,

e N T

Defendant.

MEMORANDUM OPINION AND ORDER

Sharon Freemarifreemah) has brougha putative QassAction Complaintagainst
Kaplan, Inc. (Kaplar), alleging violations of the Fair Labor Standards A&LSA," 29 U.S.C.
§§ 201 et sed) and the lllinois Minimum Wage Law\\Vage Law! 820 ILCS 105/1 to 105/95
by failing to pay her a minimum wage in an acceptable medium and in a timely faklaiplian
hasmoved for summary judgment under Fed. R. Civ. P. ("Rule") 56 on the ground that Freeman
was an outside sales employee and therefore exempt from the requirementsted Ba®A

andtheWage Law? After Freemamesponded to that motion, Kaplfiled a reply

L All further FLSA references will take the forfiBection--," using the Title29
numbering rather than tle.SA'sinternal numbering.

2 Both parties agree that for the purposes of this motion the Wage Law's outside sales
exemption is coterminous with the FLSA's. That position reflects the Illinotsiqeaf
interpreting the Wage Law in accordance with its federal counterpart whHeéimois cases are
on point (e.g., Lewis v. Giordano's Enters., Inc., 397 Ill. App. 3d 581, 588, 921 N.E.2d 740, 746
(1st Dist. 2009)56 lll. Admin. Code § 210.120). Because that is the situation here, this opinion
dispenses with any analysis of the Wage Law as such and focuses instead ondedsrahd
regulations interpreting the FLSA.
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memorandum, teeing up the dispute for decision. For the reasons set forth in this opinion,
Kaplan's motion is denied.

Summary JudgmentStandard

Every Rule 56 movant bears the burden of establishing the absence of any genuine issue

of material fact Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). For that purpose courts

consider the evidentiary record in the light most favorabteéaonmovant{here Freemargnd

draw all reasonable inferenceshiarfavor (Lesch v. Crown Cork & Seal Co., 282 F.3d 467, 471

(7th Cir.2002)). Courts "may not make credibility determinations, weigh the evidence, or
decide which inferences to draw from the faatsresolving motions for summary judgment

(Payne v. Pauley, 337 F.3d 767, 770 (7th Cir. 2003)). But a nonmovant must produce more than

"a mere scintilla ofvadence" to support the position that a geeussue of material fact exists
and 'must come forward with specific facts demonstrating that there is a gersuedas trial

(Wheeler v. Lawson, 539 F.3d 629, 634 (7th Cir. 2008)jimately summary judgment is

warranted only if a reasonable jury could not return a verdict for the nonmovant (Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986)).

Factual and Procedural Background

This lawsuit arises out avork Freeman did foKaplan while she was a law student at

Loyola University Law School (oyola") in Chicago. Kaplan is in the business of creating and

® LR 56.1 requires parties to submit evidentiary statements and responses to such
statements to highlight which facts are disputed and which facts arel ag@® This opinion
identifies Kaplan'sandFreeman'sespective submissions 'é&." and"F." followed by
appropriate designations: LR 56.1 statement$SasT'-;" responsive statements'&esp. St.
7--" and memoranda dMem.--" and 'Reply Mem.--." Naturally, given the requirements of
Rule 56, this opinion recounts the facts in the light most favorable to Freeman and resolves
factual disputes in her favor.



selling study materials and review courses, including prep courses for teaas of numerous
states (K. St. § 2). K&m also sells study materials and courses aimed at improving law
students' performance in their figgtar coursesd.).

Kaplan hires law students to help sell its4@®p products on their law school campuses,
calling those students "student reps" (Freeman Dep. 11:22-12:7). Student reps aall Kapl
testprep courses and materials to their peers and do general promotional work onfbehalf o
Kaplan products (id.

At all times relevant to this case Kaplemmpensatedtudent reps and
hereafterdescibed "head reps" oa pertask basis rather than on a time basis and paid them in
"credité rather than currency (K. St. Ex. 4 at 000961Students received credits only for
completing some of the tasks they performed, some of which were enumeraggalan K
policies and some of which were decided at the Kaplan regional director'sids@ke St. § 11;
Freeman Dep20:11-21:10). Among the tasks that Kaplan policies set out, stuefesaind
"head repsWere to receive 5 credits for successfully enrolling a student in a Kaplaxdvar
prep course, 1 credit for enrolling students in other Kaplan courses, 1 credit farmgcrui
another student to work as a student rep and 25 credits for agreeing to seeadagp (K. St.

9 11). Those credits could be redeemed only with Kaplan, only in certain increments and only

for certain goods and servicedor examplea student rep could redeem 25 credits for a Kaplan

* K. St. Ex. 4 reproduces Kaplan's Student Representative Terms & Conditions, which
are required to be agreed to by every student rep. Further references ¢acunatrat will take
the form "T&C" followed by Kaplan's sigigit Bates number designated in this lawsuit.
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barexamprep course or 10 credits fothard-party gift card (Freeman Decl. {/5T&C
000261)°

Kaplan hired Freeman as a student rep in March 2013 (K. St. § 7). Kaplan's regional
director, who brought Freeman on, assuredthat even if she didot sell many bareview
courses the director would stilidke care dfFreeman (Freeman Dep. 20:11-20:19). Because
the director accompanied that assurance with a statemebhalittatt[her] reps get their courses
(id. 21:4-21:10), Freeman took the director to mean that she would have the opportunity to earn
at least 25 credits (the cost of a bar course) in a variety of ways apart fesnidspal
Apparently true to her word, the director offered Freeman the position as head rep i
SeptembeR013,an offer thaFreeman accepted in exchange for 25 credits (K. St. 1 12).
Freeman stayed in that position until May 2014 {id).

So in total Freeman worked for Kaplan from March 2013 to May 2014. During that
period of some 14 months she logged (in her estimation) 55.5 hours of work for Kaplan (K. St.
1 23) and made just onals (Freeman Decl. § 9). She did a variety of tagcunted in the
next paragraph, during those hours.

Freemarfirst completel her initial training (d. § 22). After that, one of her primary
responsibilities was to help set up, man and then take tt@tKaplan table™- Kaplan's
regional director would rent space from Loyola about twio®nth to set up a table full of

promotional materials and giveaways to attract student attention and promoté Kalelao's

> Actually Kaplan'sT&C 000261promised studeneps that they could redeem
10 credits for $100 cash, but Freeman submitted a declaration stating that to hedgeowl
Kaplan never paid a student rep in cash but only in gift cards (Freeman Decl.  @ursef c
Freeman has no personal knowledge of how Kaplan conducts its law school sales nationwide, s
the commonsense import of her statement is that student reps whom she knew atelceyatd
only gift cards and not cash.
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law-related courses (K. St. § 24; Freeman Decl. { 10). Freeman also regutasherom-one
with students that Kaplan put in touch witér, doing saat specific times and Loyola campus
locationsselected bKaplan (Freeman Dep. 120:20-121:6). At Kaplan's direction Freeman
posted fliers on Loyola bulletin boards, wrote Kaplan-themed messages on tlagsi@om
blackboards and personally made Kaplaemed announcements in Loyola clasgks (
46:953:12). Freeman also spent time answering customer emails (some of wiach we
forwarded to her by Kaplan, aeéchof which Kaplan required her to answer within 24 hours)
(F. Resp. St. 1 29,&C 000261). She ran two Kaplan-themed promotional events at a Starbucks
near Loyola (F. Resp. St. 1 30). Finally, she did general organizational aoal ¢ésks for
Kaplan and received ongoing training (Freeman Dep. 30:13-30:21; Freeman Decl. | 17).
For those 55.5 hours of woFkkeeman earned 47 creditdsreeman redeemed 25 of her
credits for one of Kaplan's bar-review courses and took that course in the sun2®&5s of
(Freeman Dep. 9:9:11). Kaplan wrongly credited Freeman with only 5 of the remaining
22 credits she had earnexh thatFreeman was prevented from receiving any compensation for
theremainder of her work Kaplan allowed its salesrgloyees to redeem creddsly in
25-credit or 1Ceredit increments (Freeman Decl. $§)3
Freeman filed this lawsuit as a propostaks andollective action on December 22,
2014. After the parties engaged in discovelaplanfiled its current motion, which as stated

earlieris now ripe for decision.

® Although the record does not statectly how Freemaearned those 47 credits,
apparently 25 came from her becoming a head rep and 5 came freigriieg up one student
for a Kaplan bar review course, with the remainder earned by her completingasetisasks.
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FLSA " Outside Salesmah Exemption

On its face Freeman@omplaint pleads facts tending to show that Kaplan violatesiA
Sections 206 and 203(m)provisions that callor a mnimum wage timely paid in cash or its
equivalent or in certain employer-provided facilities (see 29 C.F.R. § 531-3¥ paying her
only once yedy in "credits of uncertain value. While Section 206 generally covers any
employee of an employer in imggate commerce, several classes of workers are explicitly
exempted from the reach of Sections 206 and 207. Among those exempted workers are those
"employed . . . in the capacity of outside saleshi@ection 213(a)(1))and Kaplan's argument
on summaryydgment is that Freeman fits squarely within that exemptiBreeman denies that
IS SO.

There are some general principles that guide the analysis of FLSA clalamch& v.

Standard Ins. Co., 736 F.3d 753, 756 (7th Cir. 2013) (internal quotation marks and citations

omitted) provides a useful starting point:

The evaluation of a FLSA claim requires a thorough, fact-intensive analybis of
employee's employment duties and responsibilities. The burden is on the
employer to establish that an employee ieced by a FLSA exemption.

" All future references to the Secretary of Labor's regulatiopteimenting the FLSA
will simply take the form "Reg. &," omitting the prefatory "29 C.F.R."

8 Because Kaplan's motion is limited to that issue, its function fits more within the scope
of Rule 16's pretrial matters than within the more conventional Rule 56 mefarexample,
the litigants have not addressed any of the other material questions likelgdntested in this
action, such as whether Freeman was indeed Kaplan's employee within thegnoé&@ction
203, whether the "credits" with which she was paid were "negotiable instsinoeriother
facilities" (or neither) within the meaning of Reg. § 531.27 -arstould it turn out that the
credits were "other facilities* how to value them under Reg. § 531.3. For the present, then,
this opinion must assume thadt those other questions would be resolved in favor of Freeman,
but this Court of course expresses no view as to their ultimate merits.
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And because the FLSA is intended to be a broadly remedial statute, its exerapgitmbe
construed narrowly. nl practice that means that when there are real ambiguities of fact or law,

the balance tilts in favor of findingp¢ employee neexempt (se&’i v. Sterling Collision Grs.,

Inc., 480 F.3d 505, 508 (7th Cir. 2007)

As for outside sales employees, Christopher v. SmithKline Beecham Corp., 132 S. Ct.

2156, 2173 (2012)rfternalquotation marks and citations omitted) recently spelled out some of
the historical reasons for exempting those workers the FLSA:

The exemption is premised orethelief that exempt employegpically earned
salares well above the minimum waged enjoyed other benefits that getm
apat from the nonexempt wkers entitled to overtime payt was also thought
that exempt employees performed a kind of work that was difficult to stanelard
to any time frame and could not be easily spread to other workers. . . .

That underlying rationale, as will be seen, reinforces this Court's ultimatéusion that
summary judgment would be inappropriate given the facts of record.

But to turn now to the more concrete particulapsitSide salesméns defined not by the
FLSA itself but in a web of erlocking Department of Labor regulations. Foremost of those
regulations is Reg. § 541.500(a):

The term"employee employed in the capacity of outside sale$masection
[213(a)1)] of the Act shall mean any employee:
(2) Whose primary duty is:
(i) making sales within the meaning of sectjaf3(k)] of the Act,
or
(ii) obtaining orders or contracts for services or for the use of
facilities for which a consideration will be paid by the client or
customer; and
(2) Who is customarily and regularghgaged away from the
employer's place or places of business in performing such primary duty.

° For the most part the analysis in this opinion focuses on Freeman's relatioitiship w
Kaplan ashead rep- not on her single sign-up of a student for a bar review course, credited to
Freeman's own account (but see nn. 8 and 14 and the final paragraph of thig.opinion
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If those wordsvere giventieir ordinary meanings Kaplan's motion could be granted, and
rather easily. That is so becalseeman admitgl) that her entiregb was to help sell Kaplan
products (apparently satisfying the "primary duty [of] malsates$ requirement (subsection
(2)(1)(i) and(2) that she did her job almost entirely at Loyola (apparently satisfying the
"customarily and regularly engaged avimom the employer's place of places of business”
requirement (subsectiqa)(2)).

But as it happensimostnone of the operative terms in Reg. § 541.500(a) has its
ordinary meaning. Ratherch of the term%primary duty [of] makingsales; "customarilyand
regularly’ and '"away from the employer's place or places of businessa definition (or at least
an explanation) set out in Department of Labor regulatioasd most of those regulatory
definitions diverge in significant ways from their dictionary counterpartdeast under the
presumptions that govern Rule 56, that divergence is the difference between gradting
denying Kaplan's motion.

"Primary duty [of ] making sale$
To satisfy the firstcomponent of the outside sales exemption, Kaplan must show that

Freeman'sprimary duty"was"makingsale$ (Reg. § 541.500(4))(i)).*® Freeman and Kaplan

19 Subsection (a)(1)(ii) provides an alternative route for satisfying tti@apy duty"
concept, but its "obtaining orders or concepts for services" component cleatlglpahe
"makingsales" component as explained in the ensuing textual discussion. It is therefore
unnecessary to explore that second alternative here.
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do not dispute that she engaged in "malsialgs'** buttheydo disagree over whether that was
her"primary duty.”

Under Reg. 8 541.700(aplimaryduty’ means the principal, main, major or most
important duty that the employee perforinBrimary duty is determined by considering the
employee's job as a whole (id.; Reg. 8 541.500(b)). That is all straightforward enougler&ut
is a special rulehtat applies when considering whetherakingsales is the employee's primary
duty, and Freeman argues that rule takes her out of the exemption.

That rule is Reg. § 541.503, and it addresses promotion work. In short, only promotion
work that an employee does with the purpose of drumming up business dovrh@eccount can
support a finding that an employee hagianary duty of sales. Paragraph (a)ié regulation
makes that clear:

Promotion work is one type of activity often performed by persons vdi@m

sales, which may or may not be exempt outside sales work, depending upon the

circumstances under which it is performed. Promotional work that is actually

performed incidental to and in conjunction with an employee's own outside sales

or solicitations $ exempt work. On the other hand, promotional work that is

incidental to sales made, or to be made, by someone else is not exempt outside

sales work
And giving the example of a company representative who visits chain storesngear
merchandise and csalt with store managerdyut does not obtain a commitment for additional
purchases$,paragraph (c) of the same regulation statessinett an employee's work is

non-exempt'[b]Jecause the employee in this instance does not consummate the sale nor direct

efforts toward the consummation of a sal&fteqory v. First Title of Am Inc., 555 F.3d 1300,

1 Section 203(k) provides that "sale" meanamong other things "any sale, exchange,
contract to sell . . . or other disposition." Neither party disputes that signing upetiog/s
students for Kaplan courses and obligating them to pay for those coursethfitdhvat statutory
definition.
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1309 (11th Cir. 2009) (per curiangchoing guidance from the Department of Labor, has
described promotion work apdving the wayfor sales by other employees

Freeman asserts in a declaration submitted after her deposition that atdeasten
became a head rep her primary duty was general promotion of Kaplan productheathe
makingsales for her own account (Freeman Decl.-9Y B5). She says that as a head rep she no
longer attempted to consummate sales and was not expected to do so (iR&théshe did
background work that paved the way for student reps to séfl 9. Hence, her lawyers argue,
Freeman does not fit into the outside sales exemption.

Kaplan counters that Freeman's declaration contradicts her depositionhgstimimust
therefore be ignored (K. Reply Mem. 5-6). Kaplan points out that during Freeman'gidepos
she repeatedly acknowledged that hggyal' was"sale$ (id. 5-7). Because Freeman admitted
the purpose of the various tasks she completed was sales, says Kaplan, she camayothabw s
her primary duty was not bringing ab@aties.

It is certainly true that Freeman cannot manufacture a dispute of fadbimttsng a

declaration that contradicts her earlier deposition testimomeychen v. Ameritechd10 F.3d

956, 963 (7th Cir. 2005)). But the problem with Kaplan's argument is that it ignores ttye reali
thatall promotion work has the goal of saleshe crucal question, and the dividing line
between exempt and non-exempt promotion work, is whales are the goal. Ahristpher,
132 S. Ct. at 2170 pointed out:
The promotion-work regulation does not distinguish between promotion work and
sales; rather, distinguishes between exempt promotion work and nonexempt
promotion work.

Freeman's deposition testimony is fundamentally ambiguous on the question Vdmse sa

she meant to promote. First off, Freeman made statements that the goal of muetook he
-10 -



such as writing copy for Loyola's daily announcements, meeting witpgafustudents, tabling,
training and demonstrating bar review materialas genericallymakingsale$ or "promoting
Kaplar' (Freeman Dep. 42:8-43:15, 47:22-48:6, 49:1-49:22).t, @ahas just been maglain,
tells us nothing about whether her work was exempt, because it tells us nothinglabsiie
expectedvould make (or attempt to make) the sale. Then there are a few statements where
Freeman did admit that, at least as tking certain Facebook posts and responding to customer
questions via text and email, her goal was to close a sale hitsél:@1-46:8):% And then
there arether moments in Freeman's deposition where she made it clear that her work was to
promoteKaplan generally rather than close sales on her osouat, such as when she made
in-class announcements, wrote on chalkboards and posted Kaplan fliers (id. 46:9-47:21,
52:9-53:12). In those latt@rstances she saiblat her goal was more generdlist to inform”
the potential customers about Kaplan's products, in one representative instance (i8332)1.0-
Finally and most tellingly, when defense counsel asked Freeman whether sl beotkey
duty as a student rep was to get [her] classmatesrtdl,” Freeman responded Bbelieve it was
one of the primary duties as well as just providing information” (id. 57:24-58:7).

In sum, Freeman's deposition testimony was fundamentally ambiguous on the question
whether she was doing exempt or rexemptpromotional work. Hence Freeman's declaration

IS not inconsistent with her depositieron the contrary, it makes sense of some of the

2 Freeman also sattiat the goal of carrying enrollment forms with her was to make
sales andhatthe goal of Kaplas maintenance @& Google document of potential customers
was to provide her with sales targets (Freeman Dep. 50:2-51:14). But it appeatsefrecotd
that she never attempted to sign up a student with the enroliment forms Kaplaedréguito
carry, and the record slent as to whether she ever used the Kaplamtained customer list. It
is alsoworth noting that defense counsel's questions and Freeman's responsedd#t it t
unclear whether she did particular tasks while employed as a student rep ocadsep.he
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deposition'ambiguities by clarifying thabnce she became head rep she stopped doing sales
work for her own account (Freeman Decl. 1 15), which of course implies that sbarhad
donesome sales work as a student rep. Because Freeman's declaration plainbg does n
contradict her deposition testimony, it is admissible on summary judgment.

With the declaratiowonsideredppropriately along with the rest of the record, Kaplan's
motion plainlymust be denied as to Freeman's time as head rep. Freeman avers in her
declaration that in exchange for agreeing to work as head rep shpaidighe 25 credits
necessary torgoll in a bar course (compared to the 5 credits she would get for closing a sale),
that she therefore stopped trying to close sales harsglindeedthat she was not expected to
do so (Freeman Decl. 11%).2® She also states that she earned 47 tsrédiotal, but only 5
were for making ainglesale {d. 1 3, 9; Freeman Dep. 20:5-20:9hence the vast majority of
her compensation came from completing sates tasks.

Thus, because Freemahviouslyspent much of her time as head rep fulfglvarious
non-exempt promotional activities rather than doing sales, and because Kaplgmensation
structure made sales a tiny proportion of Freeman's total compensationc@ujdrgertainly

conclude that Freeman did not have a primary duty of tsdeKillion v. KeHe Distribs., LLC,

761 F.3d 574, 585 (6th Cir. 2014). That being the case, Kaplan's motion for summary judgment

must be denied as to the period when Freeman worked as a héad rep.

13 Kaplan correctly points out that Freeman stated in her deposition that she did mostly
the same work while a head rep (just more ahd} she did while a student rep. But saying that
she did the same work does not mean she had the same goal in doing that work.

* Importantly, that could very well deajix Freeman's hope of representing a class or
collectivegroup of all student reps Kaplan has employed for the past three years. That is so
because Freeman's status as head rep with primanigx@npt duties gives her a defense to the

(continued)
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It is averydifferent story for Freemanlsnited timespent as a student rep. For that job
she could earn more compensation by closing sales theerityyng outany dher compensable
task (K. St.  11; Freeman Dep. 20:11-2):1Breeman did testify that Kaplan's regional director
indicated that Freeman would earn afgaiew course whether notshe was successful in
making sales- but the director honored that promise by moving Freeman to head rep, not by
giving her nonsales duties in her capacity as a student rep. Finally, Freeman's declaration
testimony that she stopped doing sales work once she became head rep nerepbaslihat
shedid earlierdo somesales work as a student rep. In short, nothing in the record could
reasonably support the inference that Freeman's primary duty as a stpdeasranything other
than making sales herselindeed that appears to have been the purpose of her employment
during thatlimited time period.

Away from the " employer's place of business

But the fact that Freeman had a primary dutgnakingsalesduring the portion of the
time when she worked as a student rep does not end the inqaifit. Ffleeman intdhe outside
sales exemption Kaplan mudso show that Freeman wasistomarily and regularly engaged
away from [Kaplan's] place or placesbusiness in performing such primary dugigeg.

§ 541.500). Kaplan argues that Freeman never worked at one of Kaplan's places of busines

because she worked mostly at Loyola anditedaw school is not a Kaplamplace of

(footnote continued)

exemption that few members of the proposkeds or collectivgroup would share. And that in
turn could render her not "similarly situated'siachother employees within the meaning of
Section 216(b). Then again, as this opinion will soon set out, Freeman and other Kaplan
employees may not have been exempt even while serving in roles with a prinyao§ dut
generating salesThis Courtthereforereserves ruling on Freeman's motion for conditional
certificationand notice (Dkt. 32) and invites Kaplan to address the just-highligigeen its
response to that motion.
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business*- buteven if itwere, says Kaplan, Freeman worked away from it "customarily and
regularly: Freeman counters thgilace of business" has a much broader meaning under
Department of Labor regulations than in common parlance, so that in fact Loyofeeg@ione
of Kaplan's places of business under the relevant regulations. And, says Freemankeatie w
away from Loyola only occasionallyzor reasons that will shortly be made clear, Freeman has
the better of the argument.

Reg. 8 541.502 elaboratesthie meaning ofaway from the employer's place or places
of business.”" No Court &ppeals has ever interpreted thagulation, so the parties seekdty
principally on opinion letters from the Department of Labor's Wage and Hour @isiong
with a smattering of district court cases) in their coimgereadings of the regulation, which
readsn its entirety:

An outside sales employee must be cunstoly and regularly engagedway

from the employer's place or places of busine3$i& outside sales employee is

an employee who makes sales at the customer's place of business or, if selling
doorto-door, at the customer's hom@utside sales does not include sales made
by mail, telephone or the Internet unless such contact is used merely as ah adjunc
to personal cadl. Thus, any fixed site, whether home or office, used by a
salesperson as a headquarters or for telephonic solicitation of sales isreonside
one of the employer's places of business, even though the employer is not in any
formal sense the owner or tehaf the property. However, an outside sales
employee does not lose the exemption by displaying samples in hotel sample
rooms during trips from city to city; these sample rooms should not be considered
as the employer's places of busineSanilarly, anoutside sales employee does

not lose the exemption by displaying the employer's products at a tradel§how.
selling actually occurs, rather than just sales promotion, trade shows of short
duration (i.e., one or two weeks) should not be considered aspleyer's place

of business.

About the only reainessageonveyed byhe line of demarcation traced by that

description is that it does not provide a bright-line definition. But fortunately foytazl
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purposes, focuisg on the relationshipetweerKaplan's activities anthose ofan employee such
as Freeman provides a satisfactory answer to the inquiry.

In that respedtoyola wassurdy a Kaplanplace of business within the meaning !t
regulation Kaplan regularly rented space from Loyola & ypp a table and sell its courses and
materials It certainlydid so throughout the 14 months or so of Freeman's empialy far
longer than the "short duration” spoken of by the regulasototrade shows (where, it should
be noted, employers also rent space to put up tables and sell goods and services). and Kapl
was not absent from Loyola in between tabling sessions. On the contnaaintained several
sales employees (Freeman among themthe Loyola campus peoplewho used Loyola as
theirbase of operations (Freeman Dep. 58:13-5B&; 000261). Kaplan regularly directed
Freeman to hold one-on-one meetings in particular places on Loyola's properaketo m
announcements in Loyola classrooms and to use Loyola's bulletin boards and mégingl
system to advertise Kaplan products. There is no evidenbe necord that Kaplan's
Loyola-based sales force ever traveled to otlaenmuses to sell Kaplan products, rather than
being hired to sell at Loyola and nowhere else.

In summary, there can be no doubt on this record that Loyola fits the descriptianyf "
fixed site, whether home or officesed by a salesperson as a headquarters or for telephonic
solicitation of sale§ Henceit was one of Kaplan's places of business "even thoagttlie

regulation explicitly allows, Kaplan wdaot in any formal sense the owner or tenant of the

property."
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Kaplan attempts to avert that conclusion by citing to Department of Labge Wl
Hour Division opinion letters, but none of thésrpersiasive'® Opinion Letter FLSA2008NA
involved sales employees who set up shop at a new store every three to,srhdayseeman
remained at- and soldnly at-- Loyola for months on end. Opinion Letters FLSA2007-2 and
FLSA20074 dealt with the saland leasing of real estatnd the question whethary fixed
site' might include the very properties up for sale or rent pasedgnusual scenario that made
the employers' continuing possessory interest in those purported "places ofdjasrets/an
factor to weigh. Here of course Freeman was selling study courses, otd caynpus
buildings, so the exceptidghatthose letters carved out to Reg. § 541.502's usual-riiiat
"even though the employer is not in any formal sense the owner or tenant of theyprbpey
fixed sité' can be an employer'place of business* simply does not apply. Loyola fits well
within the broad parametetisatthe regulation sets for an "employer's place of busingss."

As it happens, that conclusion comports not only with the plain language of the
regulation (as has just been shown) but also with the purpose of the outside sale®exekspti

said earlier, that exemption was premised on the idea that outside sales engiojaeely

1> Persuasion is indeed what is at issue, rather than deference under Auer v. Robbins, 519
U.S. 452, 461 (1997), because all of the cited opitatiars expressly limit themselves to their
own facts. And none of the cited letters is basethots analogous to disepresented by
Kaplan's business model.

18 Equally unpersuasive is Kaplan's asserttbas "customer's place of business" means
simply the "location of the customers" (which would include Loyola) and that notibocaf the
customers" can also be an "employer's place of business” (K. Mem. 7). Tirag se@eleps so
broadly that it conflicts with the last sentence of Reg48.502, which holds that long-running
trade shows are to be considereddhmloyels place of business even though, of course, such
shows are not only the "location of the customers” but also occur at places not usnatyoow
even controlled by the employer. Comyréo Kaplan's preferred reading of Reg. 8§ 541.568, t
unmistakable thrust dhat regulations that "customer's place of business" is a harrow category
and "employer's place of businessa broad one.
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selt-directed,makingit impossible (or at least overly difficult) for employers to track their hours
or spread their work should one or another of them reach an hours limit (Christopher, 132 S. Ct.
at 2173). But here Kaplan undisputedly had its sales employees, including Freemarkiad

at a single physical plant that their supervisor visited regulergeman reported that she
received much direct supervision from that superyjsod Kaplan had a system for scheduling
student rep and head rep work hours remotely. All of that suggests it would pose no great
challenge for Kaplan to track sales work by the hour rather than logithi@etedtask

Moreover the type of selling Freeman describeth which student reps and head reps
communicated with potential customers in a piecemeal fashion, so thatatteragretty much
arandommatter as tavho received the commission for a particular sale (Freeman Decl-q 13)
would easily allow for work to be spread.

Taken together, atif those facts make it clear that the usual rationale for finding
particular employees exempt as outside sales employees is simply radivegegre. Instead,
consideration of the exemption's purposes intlaf the record facts reinforse¢his Court's
conclusion that Loyola was"place of busineSgor Kaplan within the regulatory meaning of
that term.

"Customarily and regularly”

Because Loyola is one of Kaplatydaces of busines$br purposes of theutside sales
exemption, Freeman will fit within that exemptionly if Kaplan can show that shieustomarily
and regularly" (Reg. 8 541.500(a)(2)) made sales or solicitations away &ypofal. Reg.

§ 541.701 defines "customarily and regularly":

The phrase"customarily and regularlytheans a frequency that must be greater
than occasional but which, of course, may be less than constant. Tasks or work
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performed'customarily and regularly” includes work normally and recurrently
performed every workweek; it does not include isolated ortiometasks

Kaplan submits that because Freeman estimated that she spent about 20% ef her tim
working off-campus (Freeman Decl. | 21), she performed her primary duty ©asag from
Loyola"customarily and regularlyas a matter of law. Thabrtion of Freemanwork hours
might perhapgeflect customary andegular work away from campifsit werein factperformed
customarily and regularly, but here Kaplan has made no showing as to the freguency
regularity of Freeman's work. On that score it must be remembereddbatdfr workednly a
total of55.5 hours for Kaplan, 20% of which is 11.1 hours. Without any guidance from the
record about hw "regularly’ Freeman performed her off-campus work, there is just no basis
upon which to concludihat Freeman's (estimated) dff-campus hours of work over the course
of more than one academic year occufgtomarily and regularlyfather than being
"occasional, "isolated or ondime tasks. Freeman could have racked tinose fewhours of
work in the course of more than a year(foy exampleyunning two one-off promotional events
and sending a few emails. Of course, siight insteachave run wekly 15-minutesales events.
But the point is that the record says only how much toted Freeman spent working
off-campus. It says precious little about how that time was distributdtether it was
customary and regular or occasional and infrequ&ien the record's silence on that central
guestion, inferences must be drawn in favor of FreemahasKaplan's motion must be denied
for that reason as well.

Conclusion
Freeman has raised an issue of material fact as to whether shéphiagbay duty [of]

makingsale$ while she was employed as a head rep. Furthermore, the record as it staewds leav
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no doubt that Loyola was a "place of business" for Kaplan within the meaning of Reg.
88 541.500 and 541.502. Finally, there is a dispute of fact as to whether Freastamarily
and regularly'engaged in th&primary duty [of] makingsales away from Loyola. For those
reasons, KaplanBkt. No. 28 motion- imperfectly characterized as one seelsngimary
judgment-- must be and is denied.

In retrospect, this Court is left with major misgivings about having allowed ttiepto
cabin that motion as they have, imposing such a major burden of time amdeffos Court
and its excellent law clerk Michael Schando address and resolve only one corner in the wide
panoplyof issues posed by this caséssues that comprise not only such questions as those
referred to briefly in n. 8 and 14 bufar moreimportantly, such questions as whether the
pittanceof time and effort that Freeman devoted to her brief stint as a student rep makes her
suitable representative for a class or collective group of Kaplan studenbregsether creating
a more limitechead rep group representation by Freeman would satisfy the other legal
requirements for class or collective representation, or wheths list could go on at great
length, but this opinion will not do so lest its listing might mistakenly be regasdexhaustive.
Lawyers for both sides are ordered to agder a status hearing @t1l5a.m. October 22015 to

determine the best wag goforward.

Milton 1. Shadur
Senior United States District Judge
Date: Septembers2 2015
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