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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FREDNELL JAMISON,
CaséNo. 15-cv-0078
Raintiff,
Judg&robertM. Dow, Jr.
AETNA LIFE INSURANCE COMPANY,

Defendant.
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MEMORANDUM OPINION AND ORDER

Plaintiff, a participant in an employee bénhplan covered by the Employee Retirement
Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 10&tlseq. brought a civil action under
8 502(a)(1)(B) of that Act, 29 U.S.C. § 1132(ajRB), to recover long-term disability benefits
allegedly due under the terms of the plan. Betbee Court is Defendant’s motion to dismiss
Plaintiffs amended complaint, and Defendant’stio to strike Plaintiff's request for a jury
demand and Plaintiff's request for prejudgmentrede [22]. For the reasons set forth below,
Defendant’s motion [22] is granted in part akehied in part. Defendant’s motion to dismiss
Plaintiff's lawsuit as untimely based on the contmatiimitations period set forth in the plan is
denied. Plaintiff's demand that Defendant pay ineurance premiums is voluntarily dismissed.
Defendant’s motion to strike PHiff's claim for prejudgment intest is granted to the extent
that Plaintiff's claim references the lllinoisguudgment-interest statutBefendant’s motion to
strike Plaintiff's claim for a jury trial is granted.
l. Background*

Plaintiff Frednell Jamison was employed asoéfite administrator to the Vice President

of Accounting and Financingith the Boeing Company up unkkebruary 25, 2009. At that time,

! The Court accepts as true the facts alleged in Plaintiff’'s amended complaint and makes all reasonable
inferences in her favor. SéécReynolds v. Merrill Lynch & Cp694 F.3d 873, 879 (7th Cir. 2012).
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Plaintiff—who suffered from Hepatitis C, chronjmint pain, chronic fatigue, and other medical
impairments—became unable to work because of her medical conditions. Plaintiff applied for
long-term disability benefitainder the terms of a group long-tewisability insurance plan
underwritten and administered by Defendant Aeltife Insurance Compg for the benefit of
Boeing employees. Defendant aded Plaintiff long-term disaltty benefits beginning on
August 29, 2009.

Approximately one year later, on August 2810, Defendant informed Plaintiff that her
long-term disability benefits would be limited 24 months because her claim was “primarily
due to mental iliness,” anddhher benefits would be temmated as of August 25, 2011.

At some point (the amended complaint slagot say when), Plaintiff appealed this
decision in accordance with Defendant’s internalew procedures, arguing that her disability
stemmed from her Hepatitis C, and that her mdmalth issues were only a side effect of the
numerous prescription medicationgshkas taking to treat her Hepatitis C. Plaintiff claims that in
a letter dated January 14, 2014, Defendant expldméer that it had completed its review of
her appeal two years earlier (on January 19, 201&)nicig that it had sertiter a letter stating as
much on that date. [12, 1 15.] The implication frBhaintiff’'s complaint is that Plaintiff did not
receive Defendant’s January 19, 2012 letter, and potentially did not learn of the results of her
appeal until she received Defendla letter dated January 14, 2014.

Regardless, on June 18, 2013, Plaintiff suetemant in lllinois state court, allegedly
raising the same issues raised in this case. Plaays that her state court case was sent to an
arbitrator pursuant to Illinei Supreme Court Rule 86, and timmDecember 2014, an arbitration
panel determined that it did not hajueisdiction over Plaintiff's ERISA actiohOn January 7,

2015, Plaintiff filed hempro secomplaint in federal court. Th@ourt granted Plaintiff's request

2 Plaintiff's state court case was subsequently @ised for want of prosecution. [See 28-1, at 4.]
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for legal counsel [6], and Plaintiff's appointedunsel then filed an amended complaint [12] on
Plaintiff's behalf, along with demand for a jury trial [13].
. Legal Standard

In reviewing the sufficiency of a complaird, district court must accept all well-plead
facts as true and draw all permissible inferences in favor of the plaidgfiew v. Nat'l
Collegiate Athletic Assn683 F.3d 328, 334 (7th Cir. 2012). The Federal Rules of Civil
Procedure require only that a complaint provide dbefendant with “fair notice of what the * * *
claim is and the grounds upon which it restSrickson v. Pardus551 U.S. 89, 93 (2007)
(quoting Bell Atlantic Corp. v. TwombJy550 U.S. 544, 555 (2007)). The Supreme Court has
described this notice-pleading standard as remuia complaint to “contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its fedecioft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 570). While factual allegations must be
accepted as true, legal conclusions may not be considdred.
1. Analysis

A. Contractual Limitations Period

Defendant’s main argument for dismissal is that Plaintiff failed to file her lawsuit within
the contractual limitations period set forth in filan, arguing that Plaintiff's time to file lapsed
on November 26, 2012. Plaintiff Icalates the limitations periodifferently, alleging that her

time to sue ended on November 24, 2 ERISA does not specify a statute of limitations for

% The one-year disparity arises from how the parties calculate the “deadline for filing claims [for
benefits],” which is a main componettt determining the contractual limitations period. In general, the
deadline for filing claims for benefits is a specific date.(90 days after the so-called “elimination
period,” which defendant claims is “the first 26 weeks of a period of disability” [see 24, at 3]), but that
date can be extended up to one yeathose who fail to meet the deadline through no fault of their own,

or indefinitely for those who are legally incapacitatehintiff awards herself an extra year in calculating

her limitations period, although it is unclear as to whether Plaintiff insists that this one-year add-on
applies to all limitations-period calculations, or whether it only applies to those who actually received the
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suits filed under § 502(a)(1)(B). Mever, “[a]bsent a controfig statute to the contrary, a
participant and a plan may &gr by contract to a particuléimitations period, even one that
starts to run before the causkaction accrues, as log the period is reasonabléleimeshoff
v. Hartford Life & Acc. Ins. C9p134 S. Ct. 604, 610 (2013).

Because Plaintiff did not file her complaint until January 7, 20il&—years after the
end of limitations period as calculated by eitparty—the parties’ disagreement regarding the
end of the limitations period seems inconsequktdidhe Court’s determination regarding the
timeliness of this lawsuit. But Plaintiff apparentiied a similar lawsuit in lllinois state court on
June 18, 2013i.€., within the limitations period as calated by Plaintiff), and she argues that
the limitations period should be tolled during thendency of that case. Defendant disagrees.
The issue here is omé equitable tolling.

Although broad in applicationequitable tolling can be &feed narrowly as “[t]he
doctrine that if a plaintiff files a suit first in oreurt and then refiles ianother, the statute of
limitations does not run while the litigation isring in the first court if various requirements
are met.”Black’s Law Dictionary579 (8th ed. 2004). Equitabtelling can apply in ERISA
casesJolle v. Carroll Touch, In¢.977 F.2d 1129, 1141 (7th Ci992), and, generally speaking,
is reserved for instances where the claimant “has made a good faitheegrobrought suit in
the wrong court) or has been prevented in sertiordinary way from filing [her] complaint in
time.” Threadgill v. Moore U.S.A., Inc269 F.3d 848, 850 (7th Cir. 2001) (quotidgnes v.

Madison Service Corp744 F.2d 1309, 1314 (7th Cir. 1984)).ARintiff mistakenly filed her

one-year extension in filing their claim for beit®f Because the Court ultimately concludes that
Defendant’s motion to dismiss is premature basetherparties’ disagreement concerning the applicable
policy, the Court need not address this argumentigttithe. Should this issue remain relevant in any
future motions regarding the timelirseesf Plaintiff's complaint, the parties should be sure to set forth
their positions regarding the inclusion or exclusion of this one year add-on in calculating the limitations
period.



original lawsuit in state court in good-faith (atitere is no indication that she did otherwise),
then she most likely would bdigible for equitable tling. But that wouldonly save Plaintiff's
claims undether calculation of the applicable limitations period; tolling the limitations period
during the pendency of the state court pemlings does not save Plaintiff's case under
Defendant’s calculation dhe limitations period.

This brings the Court to the key diffenbetween the partiegespective approaches,
which is their reliance on separate written pebc Plaintiff relies on the Group Life and Long
Term Disability Insurance Policy issued September 2, 1999, attached to her amended complaint
as Exhibit A [see 12-1]; Defendant relies on a Nbmen Long Term Disability Policy (which it
calls a “Booklet-Certificate”) and a Sunany of Coverage issued January 17, 20@86ached to
its motion to dismiss as Exhibits A and B, restively [see 24-1, 24-2Plaintiff questions the
authenticity of Defendant’s extits (Defendant did not provide an affidbattesting to their
authenticity), arguing that the Court shouldrdgard and/or strike Defendant’s exhibits.

As a preliminary matter, a court normalbannot consider documents outside the
complaint without converting it into a motionrfsummary judgment. Sd¢eed. R. Civ. P. 12(d);
Tierney v. Vahle304 F.3d 734, 738 (7th Cir. 2002). That being said, a court can consider
documents attached to a motion to dismiss & dtocument is part of the pleadings that are

referred to in the plaintiff's complaint, are centi@her claim, and are properly authenticated (or

* Plaintiff also makes an equitable estoppel argun®aiming that Defendant should be estopped from
litigating over the timeliness of Plaintiffs complairj28, at 8-9.] For exame) Plaintiff argues that
Defendant made oral misrepresentations to herrdagn her rights of appeal, and that Defendant’'s
misrepresentations were compounded by ambiguitiethe plan. Because Plaintiff's arguments are
dependent on disputed facesd, what Defendant told Plaintiff about her rights to contest their decisions,
and which plan applies), they are premature. &gg Gallegos v. Mt. Sinai Med. C{r210 F.3d 803, 809
(7th Cir. 2000) (contemplating estoppel argumenenifiERISA case at the summary judgment stage).

® |t appears that Defendant attached thisn@iary of Coverage because it defines a term, (
“elimination period”) that is necessary to compute the limitations period as set forth in Defendant’s
primary exhibit (the “Booklet-Certificate”), in whicthe term “elimination p@d” is not defined.
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authenticity is conceded). Sééecker v. Deere & Cp.556 F.3d 575, 582 (7th Cir. 2009);
Tierney 304 F.3d at 738—-3%/right v. Associated Ins. Cos. Ine9 F.3d 1244, 1248 (7th Cir.
1994);Venture Assocs. Corp. v. Zenith Data Systems C@83.F.2d 429, 431 (7th Cir. 1993).

The requirement of authenticity cannbe overlooked, and a court’s failure to
acknowledge a lack of authenticitly ruling on a motion to disrss is a reversible error. See
Hecker v. Deere & Cp556 F.3d 575, 582 (7th Cir. 2009) (“THestrict court * * * found that
[documents attached to Defendant's motion to dismiss] were all documents to which the
Complaint had referredhat the documents were concededly authertnd that they were
central to the plaintiffs’ claim. If the court edren this respect, we would be able to dispense
with most of the rest of thigppeal, since it would be necessary to remand on this basis alone.”
(emphasis added) (internal citation omittedBecause Defendant did not authenticate its
exhibits, the Court cannot consider them in ruling on Defendant’s motion.

But looking at the bigger piate, the parties have submittedcerpts from two separate
policies (or perhaps three, counting Defendaekbibits separately), each arguing that their
version of the policy governs. Plaintiff saffsat Defendant’s policy is incomplete, ambiguous,
and not authenticated. [28, at Bg¢fendant says that Plaintiffigolicy is outdated and/or is not
applicable in this matter2fi, at 5 n.2; 32, at 6-7.] Based or tharties’ representations, the
Court is unable to determine whether Plafi#tifpolicy, Defendant’s plecy, or some third,
unknown policy applies. These are all indications thktgal determinatioas to the contractual
limitations period is premature at the motion to dismiss stage.

As a closing point, the Court notes that atcactual limitations period is enforceable “as
long as the periot reasonable Heimeshoff134 S. Ct. at 610¢. at 612 (“We must give effect

to the Plan’s limitations provisiomnless we determine * * * thatetperiod is unreasonably short



*** ™). In Heimeshoffthe start of the contractual limitatis period was based on the date that
the participant’'s proof of loswas due. Because ERISA and its regulations require plans to
complete an internal reviewafter participants submiproof of loss, and lmause a participant’s
legal cause of action does not aecuntil the plan’s internal review is complete, the three-year
limitations period applicable irleimeshoffoegan to rurbeforethe participant’s legal cause of
action accruedig. before the plan completed itstemal review). The Supreme Court
concluded that this arrangement was reasonaébleed on the fact that (a) the typical internal
review lasted only one year, leag most participants with twgears to file suit, and (b) in
Heimeshoff's case, even though hisemmal review took two years, Istill had one year to file
suit before the expiration of his limitations peritdl.at 613.

Here, according to both policies submitted to the Court, Plaintiff's limitations period is
measured based on the deadline for filing a clainbémefits, which itself is measured based on
the date on which Plaintiff incureher disability. Notably, the liitations period is not tied to
any events relating to Plaintiff's loss of benefli;der this rubric, andccording to Defendant’s
calculations, Plaintiff's thregear contractual limitationperiod ended on November 26, 2012.
Defendant claims that it notifieRlaintiff that it completed itsnternal review process of her
appeal on January 19, 2012, meaning that Pifalmid approximately 10 months remaining in
her limitations period when her cause of actiamsar—two months less théme 12-month period
that the Supreme Court deemed “reasonabldiemeshoff In Plaintiffs amended complaint,
however, she implies that she did not receive notice of the completion of her appeal until January
14, 2014. [See 12, 1 16.] If Defendant’s inten@aliew ended on January 14, 2014, that would
mean that Plaintiff's cause afction accrued more than a yeadter her limitations period

expired. This would certainly be more than amreasonably short” period of time to file a civil



suit; it would be anonexistentperiod of time. But becausthese factual details remain
unresolved, the Court cannot adss the reasonableness of tmmtractual limitations period
applicable here. Once the parties determine which policy applies to Plaintiff's claims and the
date upon which Plaintiff's cause of action a&othey should considghe Supreme Court’s
reasonableness requirement as articulateddimeshoff as well as the other legal principles
discussed herein, before raigiany additional contractual-litations arguments. For the time
being, Defendant's motion to dismiss Plaingfftlaim based on its alleged untimeliness is
denied.

C. I nsurance Premiums

In addition to arguing that Plaintiff’'s complajras a whole, is untimely, Defendant takes
a second bite at a particular component of Hffi;prayer for relief: nanely, Plaintiff's request
that Defendant be held responsible for the paynof her life insurance premiums. [See 24, at 5—
6.] Plaintiff responded with arggle sentence: “Plairfti withdraws this claim, and moves for
voluntary dismissal of this claim only.” [28, 40.] Accordingly, Plaitiff's request “that the
Court order Defendant to pay Riaff's life insurance ader a waiver of premam” [12, at 5] is
dismissed without prejudideThis dismissal does not impactyeof the remaining forms of relief
that Plaintiff seeks in her amended complaint.

D. Demand for Jury Trial

Defendant also seeks dismissal of Plaintiffssnand for a jury trial, arguing that there is
no right to a jury trial in an ERISA case. [S&& at 6; 32, at 11-13.] Plaintiff argues that she is

entitled to a jury trial because she is pursuingetion in law, and is naeeking equitable relief.

® Defendant’s basis for dismissalda alleged failure to comply withederal Rule of Civil Procedure 8,
which, if successful, also would have resulted mlismissal without prejudice. As such, the Court need
not address the merits of Defendant’s argument.
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Plaintiff's suit is brought pwuant to ERISA § 502(a), 29 &IC. § 1132(a), which allows
a participant to bring a civil action “(A) tenjoin any act or practice which violates any
provision of this subchapter or the terms of phen, or (B) to obtain other appropriate equitable
relief.” 29 U.S.C. § 1132(a)(3)(A)—(B). The staualso allows a participant to bring a civil
action “to recover benefits due to [her] undertdrens of [her] plan, to enforce [her] rights under
the terms of the plan, or to clarify [her] rightsfuture benefits undehe terms of the planld.
8§ 1132(a)(1)(B). These forms of reliafe inherently equitable. S&mith v. State Farm Grp.
Long Term Disability Plan for U.S. Employe@913 WL 4538516, at *1-2 (N.D. Ill. Aug. 27,
2013) (“Because a suit by a benddigi seeking to enforce the tesmof a plan is equitable in
nature, plaintiff is not entittk to a jury trial.” (citingCigna Corp. v. Amaral3l S. Ct. 1866,
1879 (2011))). As such, “all elevenr@uit Courts that have reviead the issue of whether there
is a right to a jury trial under 802(a) of ERISA have concludeHdat there is nsuch right.”
Zuckerman v. United of Omaha Life Ins. (2011 WL 2173629, at *6 (0. Ill. May 31, 2011)
(citing Patton v. MFS/Sun Life Fin. Distrip180 F.3d 478, 484 (7th Cir. 2007) (concluding that
“the plaintiff ha[d] no right to a jury trial” in an ERISA cas#&)cDougall v. Pioneer Ranch Ltd.
P’ship, 494 F.3d 571, 575-76 (7th Cir. 2007) (“The genarld in ERISA cases is that there is
no right to a jury trial because ‘ERISA’s anedents are equitablegt legal.” (quotingMathews
v. Sears Pension Plgiri44 F.3d 461, 468 (7th Cir. 1998)))); see alstvanced Ambulatory
Surgical Cntr., Inc. vCigna Healthcare of Ill. 2014 WL 4914299, at *6 (N.D. Ill. Sept. 30,
2014) (striking jury demand for ERISA claim®rown v. Club Assist Road Service U.S.,,Inc.
2013 WL 5304100, at *10 (N.D. lll. Sept. 30, 2013) (notfthat there is no ght to a jury trial

on [an] ERISA claim” (citingPonsetti v. GE Pension Pla614 F.3d 684, 689 (7th Cir. 2010))).



Plaintiff is not entitled to a jury trial oher ERISA claim. Defendant’s motion to strike
Plaintiff’'s demand for a jury trial is granted.

E. Prejudgment Interest

In her amended complaint, Plaintiff requestat the Court order Defendant to pay her
prejudgment interest at a rate of 9% per annuralldpenefits that have accrued prior to the date
of judgment in accordance with 215 ILCS57.9 or 5/357.9a. [See 12, at 5.] Defendant moved
to dismiss this request, arguingatistate statutes do not governaavard of prejudgment interest
in an ERISA case. Defendant is correct that thinois statute that Plaintiff cited in her
complaint does not appln this case. See,g, Curtis v. Hartford Life & Accident Ins. Cdb4 F.
Supp. 3d 1198, 1224 (N.D. lll. 2014). That beingls#ere remains a presumption in favor of
prejudgment interest in ERISA caseésitcher v. Health Care Service Cor@B01 F.3d 811, 820
(7th Cir. 2002), and the Seventh Circuit has sugdesiat district courtsise “the prime rate for
fixing prejudgment interest where tleers no statutoryinterest rate.”Gorenstein v. Quality
Enterprises, InG.874 F.2d 431, 436 (7th Cir. 1989).

To the extent that Plaintiff's claim foprejudgment interest ferences the lllinois
prejudgment-interest statute, the claim is dés®d. Plaintiff may still proceed on her claim for
prejudgment interest, although should Plaintiff bétke to prejudgment interest in this case,
the calculation of thaamount will be determined in accordance w@lbrenstein v. Quality
Enterprises, InG.874 F.2d 431 (7th Cir. 1989), absent aimding authority to the contrary.

F. Motion to Amend the Complaint

In her response to Defendant’s motion to désmPlaintiff says that her claims are not
time-barred because Defendant failed to providewitn adequate noticeegarding her right to

sue as required by the ERISA statute, citing Brepartment of Labor’s regulations governing
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ERISA, codified at 29 C.F.R. § 2560.503-1(g)()(iWwhether and to wdt extent Defendant
provided Plaintiff with notice is fact-bound issue inappropridte resolution at the motion to
dismiss stage. However, Plaintiff says that “if this Court determines the allegations [regarding
Defendant’s lack of compliance with ERISArstice requirements] are necessary to state a
cause of action, Plaintiff requesteave to file a Second Agnded Complaint.” [28, at 5.]
Defendant interprets this comment as a motionefave to file a second amended complaint, and
argues that Plaintiff's “motionshould be denied. [32, at 13.]

Because Defendant’s untimeliness argument is an affirmative defensd®éfendant
carries the burden), Plaintiff's ability to defenddedf against this allegation is not limited by the
scope of her complaint. Thus, as presented hBteintiff's allegation that Defendant failed to
comply with ERISA’s notice requirements is notiadependent cause of action; it is a rebuttal
to an affirmative defengeSeee.g, Reinwand v. Nat'l Elec. Benefit Fun2015 WL 5009973, at
*4-5 (W.D. Wisc. Aug. 18, 2015) (conading that Defendant’s failarto comply with ERISA’s
notice requirements excused the plaintiff's failtoexhaust the fund’s adnistrative remedies);
Heimeshoff v. Hartford Life & Acc. Ins. C@012 WL 171325, at *6—7 (D. Conn. Jan. 20, 2012)
(concluding that the defendant’s failure to cdynwith ERISA’s notice requirements “d[id] not

affect the untimeliness of [the plaintiff's] Complaint”). As such, Plaintiff can make her lack-of-

" In other instances, failure to comply with ERIS notice requirements can preclude a federal court’s
ability to substantively review a denial of benefits. Sadpin v. W.W. Grainger, Inc962 F.2d 685, 697
(7th Cir. 1992).

® Whether Defendant’s alleged notice-providing deficies will excuse the purported untimeliness of
Plaintiff’'s complaint is a “fact-intensive” inquiry, sé®nsetti v. GE Pension Plagl4 F.3d 684, 693
(7th Cir. 2010), where a failure to comply wiERISA’s notice requirements does not automatically
excuse a delay in filing. Segchorsch v. Reliance Std. Life Ins. @93 F.3d 734, 470 (7th Cir. 2012)
(noting that Seventh Circuit cases relating to &emidant’'s failure to comply with ERISA’s notice
requirements “suggest[ed] that [the defendant’s] natieg have been less than perfect, but deficiencies
in the notice would not necessarily excuse [the plaisiiffilure to exhaust her administrative remedies”
(citing Schneider v. Sentry Grp. Long Term Disability Rld22 F.3d 621, 625-26, 628 (7th Cir. 2005);
Robyns v. Reliance Std. Life Ins. C80 F.3d 1231, 1236, 22 (7th Cir. 1997))).
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notice argument in response Defendant’s contractual-limitatiordefense without the need to
amend her complaint.

If, however, Plaintiff wishes to use tHeck-of-compliance argument in another manner
(i.e,, other than to rebut an affirmative defepsand feels that amending her complaint is
necessary in order to make such an argumelatintiff may seek leave from the Court in
accordance with Fed. R. Civ. P. 15(a)(2) to do so.
V.  Conclusion

For the foregoing reasons, Defendant’s motion j22jranted in part and denied in part.
Defendant’s motion to dismissdhtiff's lawsuit as untimely based on the contractual limitations
period in the plan is denied. &tiff's demand that Defendapiy her insurance premiums is
voluntarily dismissed. Defendantteotion to strike Plaintiff's @im for prejudgment interest is
granted to the extent that Plaintiff's claim mefieces the lllinois prejudgment-interest statute.
Defendant’s motion to strike Plaintiff's claim for a jury trial is granted. This case is set for future

status hearing on 117/2015 at 9:00 a.m.

Dated: November 2, 2015 : E ;/

Robert M. Dow, Jr.&”
United States District Judge
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