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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATESEX REL. JESSE
SL OAN,
Plaintiff and Relator,
No. 15 C 458
V.

Judge JorgelL. Alonso

WAUKEGAN STEEL, LLC,

N N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Relator, Jesse Sloan, brings this case on behalf of the United States underéhe Fals
Claims Act, 31 U.S.C. 883728f seq, against his former employadefendant Waukegan Steel,
LLC (*“Waukegan”) Defendant moves to dismiss. For the following reasons, the motion is
denied.

BACKGROUND

In February 2013, defendant Waukegan, a structural steel fabricator and cantractor
accepted dPurchase Orderfrom Charpie Korte Industries LLC‘Charpie Korte”) a general
contractorhired by the United States Army Corps of Enginded$SACE”) to build an Army
Reserve Center in Rockford, lllinois. (Compl. 5., ECF Nod1Ex. A, Purchase OrdeECF
No. 1 at 10. The order called for defendant to fabricatel anstall structural steel at the
Rockford project. Ifl. 1 5.) Relator, who was enmyled by defendant at the tin@&jngs this suit
claiming thatdefendant made false statemeimsorder to receive payment for the job with

government funds.
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The Purchae Orderspecified thatdefendant’'s work was to “comply with the Contract
Document, design criteria and function propeiyidthat defendant wilproduce “all reports on
testing of systems, as required, to the Owner and Contraf@uorhd. § 10 (citing Ehibit A,
Purchase Order Attachment “AT 1.4, 1.11) The “Design $ecifications of the contract
between Charpie Korte and USAQ&tached as Exhibit Bequired contractors to adhereao
number ofprofessional codesncluding those othe American Irstitute of Steel Construction
(AISC), the American Society for Testing and MateriaBSTM), and theAmerican Welding
Society AWS). (Compl. T 11jd. Ex. A 1 1.23.5id. Ex. B, Design Specificationsit 4749, ECF
No. 1 at 5852.) The“material certfication” provisionof the Design Specificationgquired as
follows:

The Fabricator shall provide an affidavit stating that the structural steelhfednis

meets the requirements of this specification. . . . [Clertified reports of tedess ma

by the Fabriator or a testing laboratory in accordance with ASTM A6 or A568,

as applicable, shall constitute sufficient evidence of conformity with blogea

standards.
(Id. Ex. B at49.)

Relator alleges thatfterdelivering the steel Charpie Korte had ordered, defendant sought
payment. [d. T 15) Charpie Korte required defendantsisbmit ‘fabrication quality control and
weld inspection certificatiorigo the Army Corps of Engineers before it would pay defendant for
its work (Id.  15) According to relatorgdefendant did not haveny such certificategld. 1 15-
17.) Wayne Greisbaum, president of Waukegatliegedly asked relatorto fabricate the
inspectioncertificatiors so thatdefendantould send them to Charpie Korte for payment out of
government funds.Iq.  17.)

When relator refused, Mr. Greisbawatiegedlyapproached another employeatemis

Gonzales,who was not a qualified welding inspectaand requested that he fabricate the



certifications (Id. T 1920.) According to relator,Mr. Gonzalesfabricatel the requested
certifications, and Mr. Greisbaum signed therfd. 17 1920.) Defendant then submitted the
certifications in order to obtain payment, knowing they were falise.{ 0,see idEx. C, Shop
[Quality Control] Reports, In Process And Final Inspection of FabricatacttStal Stee)
Relabr claims that, based dhese facts, efendant “(a) knowingly presented and/or (b) caused
to be presented, false or fraudulent claims to thetedniStates governmehtwhich the
government paid.ld. 11 21-22.)

LEGAL STANDARDS

A motion underFederal Rule of Civil Procedurg2(b)(6) tests whether the complaint
states a claim on which relief may be grantithards v. Mitcheff696 F.3d 635, 637 (7th Cir.
2012). Under Rule 8(a)(2), a complaint must include “a short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). The short &nd pl
statement under Rule 8(a)(2) musgiVe the defendarfair notice of what . . the claim is and
the grounds upon which it restsBell Atl. Corp. v. Twombl|ys650 U.S. 544, 555 (2007guoting
Conley v. Gibson355 U.S. 41, 47 (1957)).

Under federal noticpleading standards, a complaint’s “[flactual allegations must be
enough to raise a right to relief above the speculative levekdmbly 550 U.S. at 555. Stated
differently, “a complaint must contain sufficient factual matter, acceptedi@stdtr ‘state a claim
to relief that is plausible on its face.”Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quoting
Twombly 550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads dhctu
content that allows the court twaw the reasonable inference that the defendant is liable for the
misconduct alleged.”ld. (citing Twombly 550 U.S. at 556). “In reviewing the sufficiency of a

complaint under the plausibility standard, [courts must] accept thepleallied facts in &



complaint as true, but [they] ‘need[ ] not accept as true legal conclusions, or theceatials
of the elements of a cause of action, supported by mere conclusory statenm&ais.V. Miller
Brewing Co, 709 F.3d 662, 6666 (7th Cir. 2013) (quotonBrooks v. Ross578 F.3d 574, 581
(7th Cir. 2009)).

Additionally, any claims asserted under the False Claims Act must comply edtrdt
Rule of Civil Procedure 9(b), which requires the pleading party to “state witiciparity the
circumstances constituting fraudUnited States ex rel. Presser v. Aigablental Health Clinic,
LLC, 836 F.3d 770, 775 (7th Cir. 2016). Although fraudulent or deceptive intent “may be
alleged generally,” Rule 9(b) requires a plaintiff (or in this case, relatorlescribe the
“circumstances” of the alleged fraud with “pattiarity” by including such information as the
“the identity of the person who made the misrepresentation, the time, place and obthent
misrepresentation, and the method by which the misrepresentation was comrdyinWatdy
City Metal Fabricators &Supply, Inc. v. CIT Tech. Fin. Servs., |rg36 F.3d 663, 668 (7th Cir.
2008). This “ordinarily requires describing the ‘who, what, when, where, and how’ trtltg
although the exact level of particularity that is required will necessafibr diesed on the facts
of the case.AnchorBank, FSB v. Hofe649 F.3d 610, 615 (7th Cir. 2011) (citation omitted).

A person is liable to the United States governmemter the False Claims Act (“FCA”),
31 U.S.C. 8 372@)(1)if he:

(A) knowingly presents, rocauses to be presented, a false or fraudulent claim for

payment or approval;

(B) knowingly makes, uses, or causes to be made or used, a false record or statement

materialto a false or fraudulent claim . . .

§ 3729(a)(1)(A)YB). *

! The Attorney General has primary authority for enforcing the FCA HeuE€Aalso includes: “so-calledqui tam
provision, which permits a private party, known as a ‘relator,’ tagos civil action alleging fraud against the
Government on its own behalf as well as on behalf of the Uniteds3titthe Attorney General declines to bring



To provean FCA claim a plaintiff must provehat (1) the defendant made a statemant
order to receive money from the governméR} the statement was fal§8) the defendant knew
it was false, an@4) the statement was materialthe decision to pay or agwe the false claim
Bellevue v. Universal Health Servs. of Hartgrove,,|1867 F.3d 712, 716 (7th Cir. 201 Dnited
States ex rel. Sheet Metal Workers Int'l Ass’'n, Local Union 20 v. Horning Invs,,828CF.3d
587, 592 (7th Cir. 2016).

A plaintiff must plead all of the elements of the False Claims Act, including matertalit
survive a motion to dismistlnited States ex rel. Escobar v. United Health Services,186.S.
Ct. 1989, 2003 (2016).To properly plead materiality, a plaintiff must showat the effect or
likely behavior of the governmenif it knew that the defendant had made false statements in
seeking paymentyould be to refuse paymerntl. at 2002. Evidencethat “the defendant knows
that the Government consistently refuses to pay claims in the mine run of casdsobas
noncompliance with the particular statutory, regulatory, or contractuateetgnt may suffice
but is not necessaryd.

ANALYSIS

Defendant argues thaglator's complainis deficient because fails to state a plausible
claim by pleadng all the elements of thelaim with the requisiteparticularity. The Court
disagrees. As the following discussion will show, relator has alleged saoffi@cts tostate an
FCA claim.

First, relatoralleges thatlefendansubmittedthe inspection and welding certificatioims
order to receive payment from Charpie Kavte of government funds.SéeCompl.Ex. Cat 1

(Cover Sheét(indicating that defendantas submittinghe certifications'at [Charpie Korte's

an enforcement action hgalf. Cause of Action815 F.3d at 272; 31 U.S.C. § 3730(b). If the relator prevails, she
receives a percentage of the recovery. 31 U.S.C. § 3730(tje instant case, the U.S. Government declined to
intervene.



request).) As relatorexplains, the United States Supreme Court has held danslfcontractor
violates [the False Claims Act]f the subcontractor submits a false statement to the prime
contractor intending for the statement to be used by the prime contractor te Gaivternment
to pay its clainf. Allison Engine Co. v. U.S. ex rel. Sandes®3 U.S. 662, 671 (2008)
Importantly, Congressubsequentlamended the False Claims Act to clarify that the defendant
need not intend for thgovernmenttselfto paythe subcontractor’'slaim; it would be “contrary
to Congress’s original intent in passing the 'law “ ‘even when a subcontractor in a large
Government contract knowingly submits a false claim to general contractor anghgetsith
Government funds, there can be no liability unless the subcontractor intended to defraud the
Federal Government, not just their general contrattoSee United States v. McMahadxo.
11cv4620,2015 WL 115763, at *B (N.D. Ill. Jan. 5, 2015)qguotingS. Rep. 11110, at 1611
(2009), reprinted in2009 U.S.C.C.A.N. 430, 438). That is precisely what relator has alleged.
Taken as true, relator’'s allegations show that defendant made a stateroesér to eceive
payment from the government, for purposes of the FCA.

Second, elator alleges thatlefendant personally asked him to fabricate the inspection
and welding certificationso that it might receive payment from Charpie Kor@€ompl. I 17)
After relatorrefused tdabricatethe documentgjefendant askeMr. Artemis Gonzales tdo so,
and he obliged, withouhspecing the steeln question. (Id. 1 19-20.Relatorhas allegedhat
the statement was falgee., it described inspections that did not actually take plaoe)that
defendant made it with knowledf its falsity (Id. 9 1920.)

As for materiality it is plausiblethat the false statement was material to payment of the
claim, based on the allegations of the complaint, the terms ddéksagn Specificationsand the

terms of thePurchase OrderThe Purchase Order between Charpie Korte and Wauksigdes



that defendant will comply with the Design Specificaipaccording to the contract beeme
Charpie Korte and the governmentd. (f 10.) he contract requires fabricators to swear that the
work meets the specificationandit permits them to support that affirmation with reports of
tests conducted by the fabricatofld. §12.) Relator alleges that Charpie Korte “required that
the fabrication quality control and weld inspection certifiaadide supplied to the Army Corps
of Engineers before any payment was to be madld.”f 15) Gonzales allegedlfabricated the
inspection records and Wayne Griesbaum, Waukegan’s pressigmtd them and “submitted
them to obtain paymerit (Id. § 2Q) Additionally, on their face, the inspections records show
that they wereequested by Charpie Kortgld. Ex. C at 1.)Basedon the alleged sequence of
eventsand the parties’ course of conduatreasonable factfindeould conclude that the false
statement was material to paymeiihe FCAtargets fraud that causes thevgrnment to pay a
claim when it otherwise would ndEscobar 780 F.3d at 1999. Takexs true, the facts alleged in
relator’'s complaint establish this typad degree of fraud.

Defendant argues that relator has not alleged the precise circumstances of ¢dudyalleg
false claim with particularity, buthe alle@tionsanswer theé'who, what, where, and wheén
guestions thatelator must answer to state a clawth particularity under FRCP 9(bkee
Bankers Trust Co. v. Old Republic Ins. G269 F.2d 677, 683 (7th Cit992) This argument is
unpersuasive becaussator hasiot onlyalleged who made the false statement, the approximate
time ofthe false stateent, andhe circumstances surrounditige creation of the document that
contains the false statement, lalso actually attached a copy of the document itselthe
complaint As for the circumstances of the payment, it is true that the complaightsoln
specific details in that regard, but relatwould have no way of procuring an invoice or

otherwise leanmg specific facts related to the precikem of payment defendant allegedly



received,and Rule 9(b) therefore does not require it of hifeeUnited States ex rel. Lusby v.
RollsRoyce Corp.570 F.3d 849, 8585 (7th Cir. 2009). Relator has not left the Court to
speculate about the presence of a claim or the occurrence of a government.pagetémted
States ex rel. McGinnis v. OSF Healthc&gs, No. 1:CV-1392, 2014 WL 2960344, at *8
(C.D. lll. July 1, 2014).His claim is sufficient to meet the applicable pleading standard.
Defendantlso arguethatrelatordoes not specify a precise legal theory of liability under
the False Claims Acbr even provide correct citations to the ABut his “complaint [is] not
required to include a legal theory, let alone a correct citatidnited States ex rel. Presser v.
Acacia Mental Health Clinic, LLC836 F.3d 770, 784 (7th Cir026) see alsdDoe v. Smith
429 F.3d 706, 708 (7th Cir. 2005Relator alleged the facts surrounding the false or misleading
claim at issugewhich is sufficient to provide defendant with the sort of notice that the Hedera
Rules of Civil Procedure reqgeir “A complaint under Rule 8 limns the claim; details of both fact
and law come later, in other documeht&artholet v. Reishauer A.G. (Zurig953 F.2d 1073,
1078 (7th Cir. 1992). Relator was not required to specify in his complaint whether he tsought
proceed under 31 U.S.C. 8 3729(a)(1)(A) or 8 3729(a)(1)(B), for example, and it is ramfte
he cites to one subsection and not the otheat wiatters is whether he alleges sufficient facts to
state a plausible claim for relief, and he has done so

CONCLUSION

For the reasons set forth above, the Court denies defendant’s motion to [##8iniss



SO ORDERED. ENTERED: February 28, 2018

HON. JORGE ALONSO
United States District Judge
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