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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

YUHE DIAMBA WEMBI , )
)
Plaintiff, ) 14C 10407
)
VS. )  JudgeGaryFeinerman
)
METRO AIR SERVICE )
)
Defendant )
YUHE D. WEMBI, )
) 15C 464
Plaintiff, )
)  JudgeGaryFeinerman
VS. )
)
METRO AIR SERVICE )
)
Defendant )

M EMORANDUM OPINION AND ORDER

In DecembeR014, Yuhe Wembi brought Case 14 C 10407 agMesto Air Service,
his then-employer, alleging race and color discrimination in violatiet2dj.S.C. 81981 and
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2008eseq. and age discrimination in
violation of the Age Discrimination in Employment Act of 1967 (“ADEA"), 29 U.S.C. §éL1
seq. Doc. 9(14 C 10407). In January 2015, after Metro fired him, Wembi brought Case 15 C
464, alleging discriminatioand retaliationn violation of § 1981 and Title VII. Doc. 9 (15C
464). Metro has moved for summary juggnt on all claims Doc. 38 (14 C 10407); Doc. 40
(15 C 464). In Case 14 C 10407, the motion is denied as to Wembi’s failpm@mote claim

and granted as @ll other claims. In Case 15 C 464, the motion is denied as to Wembi’
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retaliatory terminatiorclaim as it pertains to his filing of Case 14 C 10407 and grantedadis to
other claims
Background

Consistent with the local rulelletro filed a Local Rule 56 (h)(3) statement of
undisputed facts along witts summary judgment motian each caseDoc. 40 (14 C 10407);
Doc. 42 (15 C 464). All but one of tifectual assertiain the Local Rule 56.1(a)(3) statement
cite evidentiary material in the record and anmpported by the cited materiadeeN.D. lll. L.R.
56.1(a) (“The statement referred to in (3) shall consist of short numbered pasagnaluding
within each paragraph specific references to the affidavits, parts of the r@edmther
supporting materials relied upon to support the facts set forth in that paragrdpte@xception
is a statement of negation, asserting that Wembi has not addudedaavor testimontp
establish certain facts, Doc. 40 (14 C 10407) at Y 28, and so that statement could not be
supported by specifiecordcitations. Also consistent with the local ruld¥tro in each case
filed and served oWembi a LocaRule 56.2Notice, which explais in detail the requirements
of LocalRule 56.1.Doc.41 (14 C 10407); Doc. 43 (15 C 464¢e Ohio Nat'l Life Assurance
Corp. v. Davis 803 F.3d 904, 906 (7th Cir. 2015) (“Local Rule 56.2 ... requires a party moving
for summary judgment againspeo selitigant to inform his opponent of the procedures for
complying with Fed R. Civ. P. 56.”).

Despite receiving an addinal four weeks to respond to Metro’s summary judgment
motions, Doc. 46 (14 C 10407); Doc. 48 (15 C 484¢mbidid not file aLocal Rule
56.1(9(3)(B) response teither ofMetro’s Local Rule56.1(a)(3)statemerd; nor did he filea
Local Rule 56.1(b)(3)(C) statement of additional facts. Instead, his respmmssts primarily

of documents thavletro had filed as part of its summary judgrhmotions, includingVembi’'s



interrogatory answers, Metro’s discovery requests, seatiadavits, deposition transcriptand
Metro’s Local Rule 56.1(a)(3) statemenoc. 47 (14 C 10407). Although Wembi numbered
parts of his response to correspond to sofridetro’s Local Rule 56.1(a)(3) assertiofiem

Case 15 C 464eitherhis responses to theassertios, id. at 4, nor his numbered responses to
specific paragraphs in certain affidavibhat Metro filed with its summary judgment motipials

at 16, cite any record material or supporting declarations or affidaxmnbidid not offer
numbered responses to Metro’s Local Rule 56.1(a)(3) statement from Case 14 C 10407, but
insteadmade several arguments regarding his beliefs about certain facts in theldase38.
Wembi’s responseiolates Local Rule 56.1(b)(3)(B), which requires the noavant to file “a
response to each numbered paragraph in the moving party’s statement, including in the case of
any disagreement, specific reference to tfidafits, parts of the record, and other supporting
materials relied upon.” N.D. lll. L.R. 56.1(b)(3)(BYWembi’s respase to Metro’'saffidavits is
non-compliant for the additional reason that Local Rule 56.1(b)(3)(B) requires resgtms

each numberegaragraph in the moving party’s [Local Rule 56.1(a)¢$&jement,” not directly

to the record material that supports those paragrdpitk.

In a filing after the summary judgment motions were foliefed, Wembi makeseveral
argumentso excuse hisen-compliance with local rules. He contends that he “can’t [c]ite facts
because [Metro] refuses to provide requested documents”; that the “[[Jocdbagr’'t mention
numbering paragraphs”; that he “state[s] personal knowledge based off what lbé&egs t
[Metro] and what he experienced while working there”; that he did not attacll reederial to
his response becauke requestethatthe court ask Metro “to bring documents to court to
support [Wembi’s] evidence”; and that he “has provided evidence since [the beginnimg] of t

case although his evidence is [Jbeing used against him.” Doc. 53 (15 C 464) at 1.



These arguments are unpersuasecovery began in May 2015, Doc. 21 (15 C 464),
and closed prior to November 3, 2015, Doc. 37 (15 C 464)enbi had ample time to alert the
court to Metro’s alleged failure to produce documents. The local rules clearlyeragmbered
paragrahs,seeN.D. lll. L.R. 56.1(b)(3)(A (“numbered paragragh); N.D. lll. L.R.
56.1(b)(3)(B (*each numbered paragrdphN.D. lll. L.R. 56.1(b)(3)(C) (“short numbered
paragraphs”), andlsorequire the non-movant gupport its response with “specific references
to the affidavits, parts of the record, and other supporting materials relied agiogr’ than non-
record omon-affidavit assertions of personal knowledge. N.D. Ill. L.R. 56.1(b)(3)(B). Nothing
in the local rules, moreover, prevents a litigant’s evidence from being usedtaga.

The Seventh Circuit “has consistently upheld district judges’ discretion to resjtice
compliancewith Local Rule 56.1.”Flint v. City of Belviderge791 F.3d 764, 767 (7th Cir. 2015)
(citing cases)see also Stevo v. Frasd@62 F.3d 880, 886-87 (7th Cir. 20X1Because of the
high volume of summary judgment motions and theefiies of clear presentation of relevant
evidence and law, we have repeatedly held that district judges are entitladttonrstrict
compliance with local rules designed to promote the clarity of summary judgimegg.f);

Cracco v. Vitran Expressnt., 559 F.3d 625, 632 (7th Cir. 2009) (“Because of the important
function local rules like Rule 56.1 serve in organizing the evidence and identifyingedisput
facts, we have consistently upheld the district court’s discretion to resjugiecompliancevith

those rules.”) (internal quotation marks omitted). Whether they seek or opposergumma
judgment, parties have a right to expect that L&tde 56.1 will be enforced and that facts not
properly presented under the rule will be disregard&=e Curs v. Costco Wholesale Coyp.

807 F.3d 215, 219 (7th Cir. 2015) (“The purpose of Rule 56.1 is to have the litigants present to

the district court a clear, concise list of material facts that are central tonineasy judgment



determination. It is the lgiants’ duty to clearly identify material facts in dispute and provide the
admissible evidence that tends to prove or disprove the proffered fact. A litiganenibe d
material fact is required to provide the admissible evidence that supports hisrdarckear,
concise, and obvious fashion, for quick reference of the court. The district court did notsabuse it
discretion in finding Curtis failed to comply with Rule 56.1 requirement®Vembi'sstatus as
apro selitigant does not excuse his noampliancewith the rule. SeeMcNeil v. United

Statesp08 U.S. 106, 113 (1998)[ W]e have never suggested that procedural rules in ordinary
civil litigation should be interpreted so as to excuse mistakes by those whegwaitieout
counsel’); Maddox v. State Auto Prop. & Cas. Ins. B88F. App’x 533, 534 (7th Cir. 2016)
(“[A] district court is entitled to enforce its local rules, even aggnstselitigants.”); Whitmore

v. Boelter Brands576 F. App’x 609, 610 (7th Cir. 201&)A]lthough we liberally construe the
filings of pro seplaintiffs, district courts may requiggo selitigants to comply strictly with local
rules.”); Wilson v. Kautex, Inc371 F. App’x 663, 664 (7th Cir. 2010) (“[®ftly enforcing

Local Rule 56.1waswell within the district cours discretion, even though Wilson ipi se
litigant.”) (citation omitted);Cady v. Sheahad67 F.3d 1057, 1061 (7th Cir. 20QgE]ven pro
selitigants must follow rules of civil procedutg Accordingly, the court accepts as true the
facts set forth iMetro’s Local Rule56.1(3(3) statemerst in both casesSee Curtis807 F.3d at
218 (“When a responding party’s statement fails to dispute the facts set forthmoztimeg

party’s statement ithe manner dictated by the rule, those facts are deemed admitted for
purposes of the motion.”) (internal quotation marks omittedjra v. Neal 614 F.3d 635, 636
(7th Cir. 2010)Rao v. BP Prods. N. Am., In&89 F.3d 389, 393 (7th Cir. 200Qady, 467

F.3dat 1061;Raymond v. Ameritech Corpgl42 F.3d 600, 608 (7th Cir. 2006).



That said, the court is mindful that “a nonmovant’s failure to ... comply with [Rwaial
56.1 ... does not ..automatically result in judgment for the movant,” which “must still
demonstrate that it is entitled to judgment as a matter of l&@éeton v. Morningstar, Inc667
F.3d 877, 884 (7th Cir. 2012 he court therefore will recite the factshfetro’s Local Rule
56.1(a)(3)statemerd and then determine whether, on thosesf# is entitled to summary
judgment. The court sets forth the followifagtsas favorablyfo Wembi, the non-movanas
the record and Local Rule 56.1 allo8eeWoodsv. City of Berwyn803 F.3d 865, 867 (7th Cir.
2015). In considerinyletro’s summaryudgmentmotionrs, the court must assume the truth of
those facts, but does not vouch for theseeArroyo v. Volvo Grp. N. Am805 F.3d 278, 281
(7th Cir. 2015). BecauseCase 14 C 10407 provides much of the background for Case 15 C 464,
both cassinvolve related “questions of factghd“considerations of judicial economy strongly
favor simultaneous resolution of all claims growing out of one evikartl v. Lapworth435
F.2d 197, 204 (7th Cir. 1970), the court discusseattts of bothcases together

Metro handles the transfer of bulk freight iteatsa facility neaO’Hare International
Airport. Doc. 42 (15 C 464) at 1 3. Metro hired Wembi on November 16, 2011, as a mail
handler, and he remained continuously employed until his termination on January 5, 2015. Doc.
40 (14 C 10407) at 1 1; Doc. 42 (15 C 464) at § 1. At Metro, mail handlers work the hours
necessary to meet therdands of the businessome of the factors that determine these
demands, such as weather, traffic delays, and the awarding of contracts, ideschule
company’s control. Doc. 40 (14 C 104@1)Y 4 Doc. 42 (15 C 464) at 1 5. Mail handlers do
not have guaranteed hours, and seniority is not a factor in their scheduling. Doc. 40 (14 C
10407) at § 4Weml's duties involved unloading trucks arriving from the East Coast and

distributing mail bundles to different containers for shipment elsewhere, andihiours



varied with the needs of the business throughout his entire employment with Metro. Doc. 42 (15
C 464) at 17 5-6.

Wembi initially workedbetwee six and eight hours per week. Doc. 40 (14 C 10407)
1 2. In August 2012yletro enterednto a new contract with the U.S. Postal Sen(it¢SPS”).
Id. at 4. Becausehe USPS contract wasnew engagemeri¥letro management was unsure of
how to staff it and how many workers and work hours were required to perfoltordit.
Thomas Ziebell, Wembi’s supervisor, approached Wembi in August 2012 and offered him the
opportunity to work additional hours on the shift associated with work on the USPS colatract.
at 1 45. Wembi accepted and began working up to forty hours per week, although no workers
on theshift were guaranteedcaertain number of hourdd. at {1 2, 5-6; Doc. 42 (15 C 464) at
14.

OnDecember 17, 2012, Wembi filed a charge with the lllinois Department of Human
Rights (1DHR?"), alleging that his hours were reduced on November 4, 2012, on account of his
race, which is AfricarAmerican Doc. 40 (14 C 10407) at 1 7; Doc. 40-4 (14 C 10407); Doc. 42
(15 C 464) at 1 8; Doc. 42-5 (15 C 464hecharge whichdid not allegeage discrimination
Doc. 40-4 (14 C 10407) at 2; Doc. 42-5 (15 C 464) atl@gedthat Wembis hours had been
reduced from forty to nineteen per week. Doc. 40 (14 C 10407) at 1 8. In an interrogatory
response, Wembi indicated that he believed that Metro hired three ndimikbmployees, two
white (Aljazi Zaid and Eluedin Tatarevic) and one Latjdohn Paul Vargas), who worked 32-40
hours per weeks mail handlerslbid. Wembi also said that after he threatened to filéD&#R
chargeover the reduction in hours, Ziebell told him thatbeIR “does not work for black
peopk.” Doc. 403 (14 C 10407) at 3Wembi testified at his depositidhat his reduced hours

were theonly evidencesupporting his race discrimination claim and that his only documenta



evidenceof the reductiorwas a single Metro work schedule frame weekn November 2012.
Doc. 40 (14 C 10407t 11 1516; Doc. 40-6 (14 C 10407).

During the week of November 4, 2012, Wembi, Zaid, and Vargas each worked 5.1 hours,
and Tatarevic worked 5.3 hours. Doc. 40 (14 C 1040Y) 1214. Wembi testified at his
deposition that after he complaineddiebell, Ziebellincreased his hours, anftex hefiled the
IDHR charge Ziebell“let [Wembi] work for as many hours [he] want[ed] tdd. at  19. In
November 2012, Wembi averaged 21.68 hours per week, and Tatarevic, Zaid, and Vargas
averaged 17.43, 20.13, and 17.95 hours per week, respgctveait § 14.For the period
between November 4, 2012, and January 6, 2013, Wembi averaged 23.17 hours per week, and
Tatarevic, Zaidand Vargas averaged 17.33, 19.38, and 16.99 peumseek, respectivelyibid.
When asked at his deposition for facts suppottisgliscrimination claim, Wemisiaid:

| don’t care about your facts. I'm telling you what it is. Discrimination is

discrimination. It doesn’t matter what you do or didsit] do it. It's
discrimination to me. ... It is facts in my evidenc

Id. at § 20.Wembialso statedhat in his four years at Metrbe was subject to discrimination
only for the month of November 201R]. at 1 21&21b(Metro’s Local Rule 56.1(a)(3)
statement in Case 14 C 10407 includes two Paragraph 21s.). On January 1¥DI2R14,
dismissed Wembi’s discrimination charge for lack of substantial evidence. Dtd.(44@-C
10407). Wembi testified at his deposition that he doesn’t “trliS#iR and thain his “opinion,”
he doesn't “believe” the result of theHR investigation Doc. 40 (14 C 10404t § 22
On December 11, 2013, Wembi filed another discrimination chargd DR, alleging
that between December 1, 2013, and December 10, 2013, Ziebell, who had not previously
commented on Wembi’s firdDHR charge harassed him and retaliated against fanfiling
thatcharge Doc. 40 (14 C 10407) at 1 23; Doc. 40-17 (14 C 10407); Doc. 42 (15 C 464) at {1 8-

9; Doc. 42-6 (15 C 464)The secondDHR charge did not allegmace or ageliscrimination.



Doc. 40-17 (14 C 10407); Doc. 42-6 (15 C 46Rpnther |t alleged that Ziebell told Wemitihat

“he [Ziebell] does not care if | have an attorneyjfdrfile additional charges witHDHR]; he
perceives that | have been disrespectful towards him because | haveofapedk with him

about the discrepancies we have between each’oittech were related to whether Wembi was
entitled to pay for arriving at work when there was no work to be done. Doc. 40 (14 C 10407) at
11 23, 25; Doc. 42 (15 C 464) at 1@n August26, 2014, theDHR dismissedhe second

chargefor lack of substantial evidence. Doc. 42 (15 C 464)10; Doc. 42-10 (15 C 464).

At the time ofZiebell’'s alleged harassment, Metro had a company policy prohibiting
workplace harassmenboc. 40 (14 C 10407) at § 27. Ziebell was demoted and fired shortly
after theabovedescribed incident, and Ziebell's alleged statements asotadasis for
Wembis harassment claimld. at 1 289. Following that incident, Wembi continued to work
for Metro without interruption, drew the same level of pay, worked the same schaelwedn
23-38 hours per week), and was not disciplined or dematedt 1Y 26, 30-31From
December 2012 until higrminationin January 2015, no other member of management made
any commentaboutWembi’'sIDHR charges. Doc. 42 (15 C 464) at 1 9. Wembi’'s hquaily
rate remained unchanged throughout his entire time of employment at Metro, lalkhetg’s
two Local Rule 56.1(#3) statements give slighttifferentaccounts ofhat rate: one says that it
was $21.42 per hour, and the other $21.60. Doc. 40 (14 C 10407) at | 3; Doc. 42 (15 C 464) at
11 2, 6.

On December 29, 2014, Wembi filed Case 14 C 10407. Doc. 9 (14 C 10407).
Decembe014 USPS canceled a contract with Metrthe recorddoes not indicate whether it
was the same contrattatwas signed in August 2012which ledto a reduction in Metro’s

revenue. Doc. 42 (15 C 464) Y 11 Doc. 42-2 (15 C 464) at | As a result, Metro had to



terminate numerousmployees.Doc. 42 (15 C 464) at § 12. On January 5, 2015, Metro fired
twenty-four workers, including Wembild. at § 13.0f the twentyfour terminated employees,
four were Caucasiaseven(including Wembi) vere AfricanrAmerican, eleven were Hispanic,
one was Asianand one’s ethnicity was not identifietfl. at 114; Doc. 42-12 (15 C 464). In
addition toseverakemployees whose ethnicity Metro has not verified, Mettained seventeen
Caucasian, twelve AfricaAmerican, three Hispanic, and four Asian employees. Doc. 42 (15 C
464) at 1 14.

Following his firing, Wembi did not file a charge of discrimination with the Equal
Employment Opportunity Commission (“EEOC”) or IDHR regarding the terimnald. at
1 16. On January 16, 2015, he filed Case 15 C 464. Doc. 9 (15 C 464).

Discussion

In Case 14 C 10407, Wembi alleges age, color, and race discrimination, as eimfest
the November 2012 reduction in his work hours, Ziebell's December 2013 harassment, and
Metro’s failure to promote him. Doc. 9 (14 C 10407) at 3-4. In Case 15 C 464, Wembi alleges
that he was terminated due to his color and also in retaliation for his preliegetiors of
discrimination. Athough the complaint in Case 15 C 464 dodsspecify whether the
retaliation was for Wembi's filinghe IDHR chargedor his filing Casel4 C 10407, or for both,
“pro sepleadings ... are to be liberally construefiriderson v. Hardmar241 F.3d 544, 545
(7th Cir. 2001)see also Perez v. FenoglitR2 F.3d 768, 776 (7th Cir. 2015) (“Because Perez’s
complaint ispro se we construe it liberally, holding it to a less stringent standard than formal
pleadings drafted by lawyers.”) (internal quotation marks omitted), and souhewill assume
that thecomplaint alleges retaliation both for the IDHR charges and for filing 14 C 1{40@.

complaint in Case 15 C 4@soalleges discriminatory failure to promote, but that claim is

10



duplicative of the failure to promote claim in Case 14 C 10407 and thus will not be discussed
separately.)Metro seeks summary judgment on all clairisless otherwise noted, citations to
dodket entries in the followingections are to the docket for the case discussed in that section.
l. Case 14 C 10407

A. TitleVII and § 1981 Race and Color Discrimination

“The same requirements for proving discrimination apply to claims undeVIitjand]

§ 1981,”"Egonmwan v. Cook Cnty. Sheriff's DeB02 F.3d 845, 850 n.7 (7th Cir. 2010), &md
ease of expositigrthe court will cite only Title VIl precedents in addressing Wembi’'s Title VI
and 8 1981 race and color discrimination clairAsTitle VII race discrimination plaintiff may
seek to defeat summary judgment under the direct or indirect methods of $eathaib v.

Geo Grp., Inc.819 F.3d 337, 341 (7th Cir. 201&®arothers v. Cook Cnty808 F.3d 1140,
1148-49 (7th Cir. 2015).

“Under the‘direct method,the plaintiff may avoid summary judgment by presenting
sufficient evidence, either direct or circumgtal, that the employés discriminatory animus
motivated an adverse employment actioH&rper v. Fulton Cnty.748 F.3d 761, 765 (7th Cir.
2014) (internal quotation marks omittedge alsaColeman v. Donahg&67 F.3d 835, 845 (7th
Cir. 2012). The apropriate focus under the direct method “is not whether the evidence offered
is direct or circumstantial but rather whether the evidence points directlygoranihatory
reason for the employeraction.” Atanus v. Perry520 F.3d 662, 671 (7th Cir. 2008) (internal
guotation marks omitted¥ee also Morgan v. SVT, LL.Z24 F.3d 990, 997 (7th Cir. 2013)

(“The plaintiff's task in opposing a motion for summary judgment is straightforward: he must
produce enough evidence, whether direct or circumstamtipermit the trier of fact to find that

his employer took an adverse action against him because of his regergtt v. Cook Cnty.

11



655 F.3d 723, 729 (7th Cir. 201Davis v. Time Warner Cable of Se. Wis., L8531 F.3d 664,
672 (7th Cir. 2011).

“Direct evidence is evidence that, if believed by the trier of fact, wouldeprov
discriminatory conduct on the part of the employer without reliance on inferepcesoimption.
In short, [d]rect evidence eentially requires an admission by the decisitaker that his
actions were based upon the prohibited anim&hbdes v. lll. Dep’t of Transp359 F.3d 498,
504 (7th Cir. 2004) (alteration in original) (citations amigrnal quotation marks omittedhee
also Roberts v. Columbia Coll. Ch821 F.3d 855, 865 (7th Cir. 2016)arper, 748 F.3d at 765;
Morgan, 724 F.3d at 995 oleman 667 F.3d at 86(Everetf 655 F.3d at 729. The record
unsurprisingly includes no direct evidence that Metro discriminated agaersbi¥lue to his
race or color.

“A plaintiff can also prevail under the direct method of proof by constructing a
convincing mosaic of circumstantial evidence that allows a jury to infer intahtion
discrimination by the decisionmaker. That circumstantial evidence, howevempomisdirectly
to a discriminatory reason for the employer’s actioRiiodes359 F.3d at 504 (citations and
internal quotation marks omitteddee alsdRoberts 821 F.3d at 865 arothers 808 F.3d at
1149;Chaib v. Indiana744 F.3d 974, 982 (7th Cir. 201®erez vThorntons, Inc.731 F.3d
699, 710-11 (7th Cir. 2013Morgan 724 F.3d at 995-9@®rown v. Advocate S. Suburban
Hosp, 700 F.3d 1101, 1105 (7th Cir. 201Eyerett 655 F.3d at 729 (explaining that
circumstantial evidence is “evidence that points to drgoatory animus through a longer chain
of inferences”).Circumstantial evidence typically falls into one of three categor{é}: “
suspicious timing, ambiguous statements (oral or written) or behavior toward, oeotsnm

directed at, other employees hetprotected group; (2) evidence, whether or not rigorously

12



statistical, that similarhgituated employees outside the protected class received systematically
better treatment; or (3) evidence that the emplofferedapretextuakeasorfor an adverse
enmployment actiori. Boss v. Castro816 F.3d 910, 916-17 (7th Cir. 2016ge alsdimpson v.
Beaver Dam Cmty. Hosps., In€80 F.3d 784, 790 (7th Cir. 2018)haib v. Indiana744 F.3d at
982;Perez 731 F.3d at 71MMorgan, 724 F.3d at 995-9&;oleman 667 F.3d at 86Miaz v.
Kraft Foods Global, InG.653 F.3d 582, 587 (7th Cir. 2018jjverman v. Bd. of Edyd&37 F.3d
729, 734 (7th Cir. 2011). To overcome summary judgment, circumstantial evidence need not
“combine to form a tidy, coherent pictusédiscrimination, in the same way the tiles of a mosaic
come together to form a tidy, coherent image, in order for a plaintiff to stsumenary
judgment.” Morgan 724 F.3d at 997. Rather, “[i]f the plaintiff can assemble from various
scraps of circuntantial evidence enough to allow the trier of fact to conclude that it is more
likely than not that discrimination lay behind the adverse action, then summary judgntéet f
defendant is not appropriate, and the plaintiff may prevail at trial even without prgdugy
‘direct’ proof.” Id. at 996;see alsdsreengrass v. Int'l Monetary Sy3.76 F.3d 481, 486 (7th
Cir. 2015);Muhammad v. Caterpillar, Inc767 F.3d 694, 700 (7th Cir. 2014).

A plaintiff who cannot forestall summary judgment under the direct method nyagrrel
the indirect methodrticulaedin McDonnell Douglas Corp. v. Greedll U.S. 792, 802-05
(1973). The indirect method has three steps. First, the plaintiff must “make a prima fac
showing that (1) she is a member of a protected,c(@% she met her employer’s legitimate job
expectations; (3) she suffered an adverse employment action; and (4) gisiileted
employees outside of the protected class received more favorable treatkhdirer v. Zaraba
819 F.3d 970, 976 (7th Cir. 2016) (internal quotation marks omiteéglso Coleman667

F.3d at 845. Second, if the plaintiff makes optiana faciecase, “[t]he burden ... shift[s] to the

13



employer to articulate some legitimate, nondiscriminatory reason” for its adtimh (internal
guotation marks omitted). Third, if the defendant articulates a legitimatejiscniiminatory
reason, the burden shifts back to the plaintiff, who must provide evidence that the d&fendant
stated reason is pretextudlid.
1 November 2012 Reduction in Hours

Wembifirst alleges that he was guaranteed a morning shift and “40+ Hours” of work per
week, but that Metro violated this guarantee when it drastically reduced his hailnes pary
period ending on November 4, 2012. Doc. 47 at 14mHatains thaalthoughMetro attributed
the reduction in hours to a loss of revenue, Atnican-American employeegaid, Tatarevic,
and Vargasvere hired for the same position and worked more hours than he did during this
period. Id. at 3. Wembi offers n@videncehat supportsheseassertios.

During the pay period in question, Zaid and Vargas worked precisely the same number of
hours (5.1) as Wembi, and Tatarevic worked only 0.2 hdwedye minutesmore. Doc. 40 at
19 1214. Wembi concedesdhafter he complained about the reduced hours, Ziglvedlased
his hours, anthat after Wembi filed hidDHR charge Ziebell allowed hinto work as many
hours as he wantedd. at § B. Indeed over the next two monthg/embi averaged more than
twerty-five hours per week, more than Zaid, Tatarevic, or Vartghsat | 14. Wembialso has
not adduced any evidence that supports the notion that he was guaranteed forty hours aof work pe
week. He therefore “provides no evidence, statistical or otherwise, to corroborateibfs thait
he suffered anything other than a reduction in work hours that applied to all Metro eesploye
that heidentifiesas comparatorsiNagle v. Vill. of Calumet Parl654 F.3d 1106, 1116 (7th Cir.

2009). Becaus Wembi does not allege suspicious timing or pretext, he cannot prevaitheder

14



direct method; and becabe has not shown that similarly situated employees received more
favorable treatment, he cannot preweitler the indirect method.
An independent ground for summary judgment is that Wembi has not demonstrated that

he suffered an adverse employment action. Adverse actions may include:

(1) cases in which the employee&ompensation, fringe benefits, or other

financial terms of employment adéminished, including termination; (2)

cases in which a nominally lateral transfer with no change in financial terms

significantly reduces the employee’s career prospects by preventing imer fro

using her skills and experience, so that the skills are likely to atrophy and her

career is likely to be stunted; and (3) cases in which the employee is not

moved to a different job or the skill requirements of her present job altered,

but the conditions in which she works are changed in a way that subjects her

to ahumiliating, degrading, unsafe, unhealthful, or otherwise significantly
negative alteration in her workplace environment.

Dass v. Chi. Bd. of Edy®75 F.3d 1060, 1069 (7th Cir. 2012) (internal quotation marks
omitted). “To rise to the level of an adverse action, a change must be one that a reasonable
employee would find to be materially advers&agwe v. Sedgwick Claims Mgmt. Servs., Inc.
811 F.3d 866, 889 (7th Cir. 2016) (internal quotation marks omittddlis means that the
action must be more stiuptive than a mere inconvenience or an alteratioolof |
responsibilities.”Porter v. City of Chicago700 F.3d 944, 954 (7th Cir. 2012). In other words,
“an adverse action must materially alter the terms of conditions of employmenatbidnable.”
Ibid.

Wembibelieves that Metro doctored his and his comparatongsheetdor purposes of
this litigation Doc. 47 at 38. But Wembi adduces no evidence that Metro actuafig, aid
evidencehat contradicts Metro’s timesheedsid no evidence creag a genuindactual dispute
about Wembi’s reduction in hour®Vembialso offersno evidence about the number of hours
that hetypically worked prior to the pay period ending November 4, 2012. He offers only an

illegible schedule for a singlenspecifiel week in November 2012, Doc. 40-6, but adduces no
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evidence that this schedule reflected the houtsiegeemployees actually worked,tbat, even
if they did, they represented a reduction in hours to which Wembi was uniquely subjechi We
suffered no change in his pay rate, employment statugrking conditions, and he was not
subject to any action beyond thkkegedreduction in hours, for which he has no evidende.
thereforesuffered no adverse actiomder the governing standard.

For these reasonBletro is entitled to summary judgment on his discrimination claims
relating to the November 20E¥ents

2. December 2013 Harassment and Retaliation

Wembinext contends that his alleged harassment by Ziebell in December 2013
constitutedan adverse actigmoth agetaliation (for filing his firsiDHR chargein December
2012) and by creating a hostile work environmehtostile work environment claim qualifies
as a materialladverse employment actio®eeHerrnreiter v. Chi. HousAuth., 315 F.3d 742,
745 (&h Cir. 2002) (holding thatmaterially adverse employment actions incltckeses of
harassmenmistreatment of an employee by coworkers or supervisors that is euiffycsevere
to worsen substantially his conditions of employment as they would be perceivedasyzatde
person in the position of the employee”) (citifgragher v. City of Boca Ratph24 U.S. 775,
786-88 (1998)). “Survivingummary judgment onleostilework environmentlaim requires
sufficient evidencelemonstrating (1) the work environment was both objectively and
subjectively offensive; (2) the harassment was based on membership in a gprdtsser in
retaliation for protected behavior; (3) the conduct was severe or pervasivg)dhere is a
basis for employer liability. Boss 816 F.3d at 920.

The third element of a hostile work environmelaim “is in the disjunctive-the

conduct must beithersevereor pervasive.”Vance v. Ball State Univ646 F.3d 461, 469 (7th
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Cir. 2011),aff'd, 133 S. Ct. 2434 (2013)his means that “one extremely serious act of
harassment could rise to an actionable [glvas could a series of less severe adiall v. City
of Chicagg 713 F.3d 325, 330 (7#air. 2013). A court addressing this element must ctarsi
“factors like the frequency of improper conduct, its severity, whetheplityisically threatening
or humiliating (as opposed to a mere offensive utterance), and whether it unreasuadehes
with the employee’s work performanceBoss 816 F.3d at 920. In so doing, the court must
bear in mind that Title VIl does not impose a “general civility code” in the work&@ad that
“simple teasing, offhand comments, and isolated incidents (unless extsamelys) will not
amount to discriminatory chages inthe terms and conditions of employmenkaragher, 524
U.S.at 788 (citation andnternal quotation marks omittedgee alsavicPherson v. City of
Waukegan379 F.3d 430, 438-39 (7th Cir. 2004.workplace rises to the level of an
objectivelyhogile work environmenbnly if it is “permeated with discriminatory intimidation,
ridicule, and insult, that is sufficiently severe or pervasive & #te conditions of the victirg’
employment and create an abusive working environmekiekXander v. Casino Queen, In¢39
F.3d 972, 982 (7th Cir. 2014).

Wembi has not adduced evidence sufficient to suppodiis that Ziebelcreated a
hostile work environmentWembi contends that Ziebell harassed him “by indicating that he
does not care if [Wembi hjpan attorney, or ... filgs] additional charges withhDHR. Doc. 40-
17 at 2. Althougiwembi'ssecondDHR chargeindicates that the harassment occurred from
December 1 to December 10, 20iB,at 1, he has not shown thaividssevere or pervasive
throughout this periodr that anyof Ziebell's actions qualifies an*“extremely serious act of
harassment.'Hall, 713 F.3d at 330There is no evidence that Wembi’'s and Ziebell’'s

interactions occurred with such regularity that they altered the srcheonditions of Isi
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employment. Nor does the record indicéduat they interfered at all, much less unreasonably so,
with Wembi’s work performanceSee Mannie v. PotteB894 F.3d 977, 983 (7th Cir. 2005)
(affirming agrant of summary judgment for the defendant on a hostile work environment claim,
in part because the plaintiff offered no proof that she “was unable to perform her jabeébeta
the conduct of her supervisors and co-workers”). To the contrary, following thentycide
Wembi'sduties, py,and hours remained the same; he was not disciplined, demoted, or
suspendedand he remained at Metwathout incident or complairfor more than a year.
Accordingly,because the acts of which Wembi complains are not objectively severe or
pervasive, they cannot support a hostile work environment claim.

With no hostile work environment claim, Wembi has no materially adverse emplbymen
action, which means that laésohas no viable Title VIl retaliation claieither As with other
Title VII discriminationclaims, Wembi may defend the retaliatidaim under either the direct
or indirect methodsSee Bss 816 F.3d at 918. To forestall summary judgment under the direct
method Wembi“must show thafl) heengaged in protecteattivity; (2) hesuffered a
materiallyadverse employment action; and {3re was a causal link between the protected
activity and the adverse actionlbid. “To proveretaliationunder the indirect method, a
plaintiff must show that (1) he engaged in protected agti{2) he suffered a materially adverse
employment action; (3) he was meeting his empleylegitimate expectations; and (4) he was
treated less favorably than similagituated employees who did not engage in protected
activity.” Ibid. Becaug both methods require that Wenrhlaive suffered an adverse employment
action, andecausée did not, summary judgmeistgrantecon the retaliation clairm Case 14

C 10407.
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3. Failureto Promote

The complaint alleges that Metro failed to prométembi due tdiis race and color
Doc. 9 at 4. Although Metro’s motion purports to sésknmary judgment as to all claims
contained in” the complaint, Doc. 38 atits,briefs do not mentiothe failure to promote claim.
Accordingly, Metro has forfeited the poinkeeG & S Holdings LLC v. Cont'l Cas. G&97
F.3d 534, 538 (7tkir. 2012) ("We have repeatedly held that a party waives an argument by
failing to make it before the district couffhat is true whether it is an affirmative argument in
support of a motin to dismiss or an argument establishing that dismissal is inapprdjpriate.
(citations omitted)Costello v. Grundon651 F.3d 614, 635 (7th Cir. 2011) (“As the moving
party, the [defendant] had the initial burden antfying the basis for seeking summary
judgment.”);Titran v. Ackman893 F.2d 145, 148 (7th Cir. 1990) (“When a party moves for
summary judgment on ground A, the opposing party need not address grounds B, C, and so
on”). Summary judgment ithereforedenied on the failure to promote claim.

B. Age Discrimination

In addition to race and color discrimination, the complaint in Case 14 C 10407 alleges
that Metro discriminated against Wembi on account of his age in violatithe ADEA. Doc. 9
at 4. Metro contendbat Wembi failed to exhaust his administrative remedigseither of his
IDHR charge alleged agdiscrimination. Doc. 39 at 10.

“In order to bring arADEA claim in federal court, a plaintiff must first haxagsed it in a
timely EEOC charge.’Ajayi v. Aramark Bus. Servs., In836 F.3d 520, 527 (7th Cir. 2003ge
also29 U.S.C. § 626(d)) (“No civil action may be commenced by an individual under this
section until 60 days after a charge alleging unladigcrimination has been filed with the

[EEOC].”); Miller v. Am. Airlines, Inc.525 F.3d 520, 525 (7th Cir. 2008) (“A plaintiff generally
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cannot bring a claim in an ADEA lawsuit that was not alleged in the EEOC chakggd)y.
Vill. of Sauk Vill, 218 F.3d 661, 663-64 (7th Cir. 200Because “IDHR automatically cress
files with the EEOC a charge that alleges employment discrimination prohibiteddslfeav,”
IDHR charges suffice for the exhaustion requirem@&nay-Brock v. 1ll. Am. Water Cp609 F.
App’x 867, 868 n.1 (7th Cir. 2015)The exhaustion rule “serves the dual purpose of affording
the EEOC and the employer an opportunity to settle the dispute through conferenidiatioanc
and persuasion, and of giving the employe[r] some warning of the conduct abclutehi
employee is aggrieved.. For allowing a complaint to encompass allegations outside the ambit
of the predicate EEO€harge would frustrate the EEOC’s investigatory and conciliatory role, as
well as deprive the charged partymattice of the charge.Cheek v. W. & S. Life Ins. C&1
F.3d 497, 500 (7th Cir. 1994gitation omitted). “For a plaintiff to proceed on a claim not
raised in an EEOC charge, there must be a reasonable relationship betweenatensllieghe
chage and the claims in the complaint, and it must appear that the claim in the complaint can
reasonably be expected to grow out of an EEOC investigation of the allegatibaxiatge.”
Jones v. Re€are, Inc, 613 F.3d 665, 670 (7th Cir. 2010) (quotMela 218 F.3d at 664)
(internal quotation marks omittedguch claims must be “like or reasonably related to the
administrative charges.Reynolds v. Tangherliny37 F.3d 1093, 1102 (7th Cir. 2013) (internal
guotation marks omitted).

Wembi'sIDHR charges do not explicitly allege age discriminatiddoc. 404; Doc. 40-
17. The dispositive question, then, is whether the claxp8citly set forth in thdDHR charges
are “like or reasonably related” to tagebasedclaim set forth in the complainsuchthat tre
agebasedclaim can reasonably have bestpected to grow out of an EEOC investigation into

the allegations in thEDHR chargs. Wembi'sfirst IDHR chargealleges onlya “reduction in
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hours ... because of [his] race, black,” and contains onlypwma facie allegations”: “1. My
race is black” and “2. My job performance as mail handler meets [Metro’s] expestatias
hired on November 16, 2011.” Doc. 4Gatl. Wembi’'s secontDHR chargealleges only
“[h]arassment, beginning on or about December 1, 2013 and continuing through the present
(December 10, 2013), in retaliation for filing a previous charge of discriminajeinst
[Metro].” Doc. 40-17 at 1. It contains four allegations, none of which mention age
discriminationor Wembi’'s age.Id. at 12.
Although “[c]ourts review the scope of an EEOC charge liberatiyuri v. Office of tle

Chief Judge of the Circuit Court of Cook Cn804 F.3d 826, 831 (7th Cir. 201H)e factual
allegations in Wembi’'s charges are insufficient to satisty‘like or reasonably related”
standard for purposes of his age discrimination claim. “There is nothing about [\&/&DiiR]
chargel[s] that would reasonably lead one to conclude that Wembi was a victim of age
discrimination.” Ajayi, 336 F.3d at 527. Wembi

doesn’t mention age anywhere in the charge. The date-of-birth field on the

charge fornfin both complaints] is left blank, the agescrimination box is

unchecked, and, in describing the chfsljg¢he] doesnt’ specify the ages of

other employees who allegedly received more favorable treatmetr any
other facts that might have alerted [H2HR] to the claim.

Ibid. Becaus it is impossible to infer from Wembi's charge that his age played any role in
Metro’s allegedly discriminatorgr retaliatory conduct, his ADE&laim is not like or

reasonably related to the allegations inIBiKR charges.See Moore v. Vital Prods., In6G41

F.3d 253, 257 (7th Cir. 2011) (“At best, the EEOC charge can be read to allege a hoktile wor
environment and retaliation .... These harassment and retaliation allegations e arot |
reasonably related to Moore’s discriminatory discharge claimapdy v. United Parcel Serv.,
Inc., 388 F.3d 263, 270 (7th Cir. 2004) (holding that allegations of “unequal pay or a hostile

work environment” were not reasonably related to an EEOC charge that allége=ittai
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promote “on account of ... race and genddrfgirchild v. Forma $i., Inc,, 147 F.3d 567, 575-
76 (7th Cir. 1998) (holding thahe allegations in the plaintif’EEOC charge were not
reasonably related to the ADA disability discrimination claim in his federal amecause
“[the plaintiff] did not support his charge with specific facts” and “mautaual allegations that
could only support one kind of discrimination—discrimination based on &@k&ek v. Peabody
Coal Co, 97 F.3d 200, 202-03 (7th Cir. 1996) he allegations in Chee&®’EEOC complaint,
which asserted only disparate treatment and did not in any way adsexiui@ harassment, are
completely unrelated to those thatderlie her harassment charges Not having raised the
[harassment] claim or even its seeds before the EEOC, Cheek was not entitiled itarbher
Title VII action.”); Rush v. McDonald’s Corp966 F.2d 1104, 1111 (7th Cir. 1992) (holding that
“the racial harassment claims [in the federal complaint] were never properlytpresethe
EEOC” because the plaintiff's EEOC charge did not contain specific facts sag@orace
discrimination clam). Therefore Wembi’'sADEA claim was not exhausted, and Metro is
enitled to summary judgment on thaaim.

. Case 15 C 464

The complaint in Case 15 C 464 states claims for discriminatory and retaliatory
termination. Doc. 9at 34. Wembimay defeasummary judgment otineseclaims under either
the direct or indirect methods.

With regard to the&liscriminatorytermination claim, Wemihas not addwed sufficient
evidence under either method. Although, as discussed below, the timing of his termiaation w
suspicious, nothing about that suspicitasng “points directlyto a discriminatory reasor*as
opposed t@retaliatory reasor—for his firing. Carothers 808 F.3d at 1149 (internal quotation

marks omitted) The only arguably ambiguous statement abaceor colorwas Ziebell's
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December 2012omment about IDHR “not work[ing] for black people,” but Ziebell was
discharged over a yebeforeWembi’'s termination, anthere isno evidence thaanybody with
decisiormaking authority ovewembi’'semploymentbore animus against him on the basis of his
race or color.

Wembi also identifies nsimilarly situated employees who were treated differeatje
does not present any possible comapas. As a general ruleg plaintiff must show that a
comparator “(1)dealt with the same supervisor, (2) was subject to the same standards, and (3)
engaged in similar conduct without such differentiating or mitigating circums&asceould
distinguish his conduct or the employetteatment of him."Orton-Bell v. Indiana 759 F.3d
768, 777 (7th Cir. 2014plterations and internal quotation marks omitteédjembi points to no
individuals to whom he would be properly compared and who were not terminated. Although
Wembi contends that “[a]ll of those who were fired were called back except” for Weoh
47 at4 (14 C 10407), he adduces no evidence to support that asséuidiner,as Metro argues,
Doc. 41 at 6Wembi was terminated along with twerttyreeother employees of varying races
and ethnicitiesdt leastsix of whom were AfricarAmerican), and Metro retainesmployees of
variousraces and ethnicitiggcluding at least twelve AfricaAmericans). Finally, Metro has
adduced evidence that it needed to reduce the size of its workforce following af tlosdJ S
contract,Doc. 42 at 11, and Wembi has not adduced evidence that this reasopret@xt to
disguise racial animusAccordingly, he cannot forestall summary judgment on the
discriminatory termination claimnder the direct method.

As for the indirect method, Metro concedes that Wembi was a member of a protected
category and met Metro’s legitimate expectati@mgithat his termination was an adverse

employment actionDoc. 41 at 7-9. And although Metro contends that no employelaidy
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situated to Wembi was retained, because “there is absolutely no proof of amgi@auc
employee who asserted rights under Title VIl or ... 42 U.S.C. § 1981 who was retainet 9,
similarly situated employees need not be “cloneSdleman 667 F.3d at 84@nternal quotation
marks omitted)see Sweatt v. Union Pac. R.R. C&6 F.3d 701, 709 (7th Cir. 2015). As Metro
concedes, many employees were retained when Wembi was terminated. Somerefahesk
employees were not Africamerican. That is sufficient for Wembi to make a prima facase
under the indirect method, shifting the burden to Me8ee ©leman 667 F.3d at 845.

As noted abovehowever, Metro has articulatedegitimate, nondiscriminatory reason
for Wembi’s termination:tineeded to reduce its workforce following the loss of the USPS
contract. Doc. 42 at  11. This shifts the burden back to Wembi to show that Metro’s reason is
pretextual. See ©leman 667 F.3d at 845. But Wembi has not “present[ed] evidence that ...
permits an inference of unlawful discriminationlbid. Although some noifrican-American
employes were retained, others were let gnd Wembi adduces no evidence to suggest that
discriminatory (as opposed to retaliatory) animus motivated his termina&icoordingly, he
cannot meet his burden under the indirect methothe discriminatory termination clajrand
Metro is entitled to summary judgment on that claim.

Metro is not entitled to summary judgment on Wemistsliatory termination claim
To survive summary judgment under the direct method, Wembi “must show that (1) hedengage
in protected activity; (2) he suffered a materially adverse employmeohaatid (3) there was a
causal link between the protected activity and the adverse acBoss 816 F.3d at 918. Metro
concedes the first two elements, but contends that “there is no evidence of a canesceti@o

between [Wembi’s] assertion of right and his layoff.” Doc. 41 at 7-8.
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Metro is corrects to the IDHR chargedVembi’s sole proposed causal link between the
IDHR charges (the second of which was filed in December 2013) and his termina#idy (ne
thirteen months later, in January 2015) is the timing, but the Seventh Circuit hasdiggeste
that gaps of that feggth, or even much shorter, do not alone “create a triable issue on causation.”
Hnin v. TOA USA751 F.3d 499, 508 (7th Cir. 2014) (twelve montke3 Carlson v. CSX
Transp., Inc. 758 F.3d 819, 828 (7th Cir. 2014) (five month&gwell v. Eisenhauer679 F.3d
957, 967 (7th Cir. 2012) (five weeks for one incident and two months for and¢hiégan v.

Bd. of Trs. of S. lll. Uniy686 F.3d 378, 390 (7th Cir. 2012) (six months for one incident and
two months for anotherPorter, 700 F.3cat 95758 (elasen months)Argyropoulos v. City of
Alton, 539 F.3d 724, 734 (7th Cir. 2008) (seven wedhksgly v. City of Chicago450 F.3d 732,
741 n.11 (7th Cir. 2006) (more than one yeWrgliscetti v. Fox258 F.3d 662, 669 (7th Cir.
2001) (four or five months).

Nor can Wembi prove retaliation under the indirect method for his IDHR charges,
because to do so he must show, among other things, that “he was treated less favorably than
similarly-situated employees who did not engage in protected actiBtyss 816 F.3d at 918.
Wembi has not added evidence that any retained employee had not filed an IDHR charge or
otherwise complained about discrimination, so he cannot make a prima facidondsaven if
Wembi had showthat similarly situated employees who didt engage in protected activity had
been retaingchis claim stillwould fail under the indirect method for the same reason s fail
under the direct method: the gap in time between his December 2013 IDHR charge and his
January 2015 termination is too longaltow a jury to infetthat Metro’s reason for its
termination (the need for layoffs due to a losa ofajorcontract) was pretext for retaliating

against him for the IDHR charge.
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However,Wembican forestall summary judgment on tesaliatorytemination claimas
it pertains to his filing of Case 14 C 10407. Wembi filed Case 14 C 10407 on December 29,
2014. Metro fired him a week later, on January 5, 28llégedly becaustne December 2014
cancellation of itgontract with USP$educed its reenue and compelled a reduction in its
workforce. Doc. 42 at [ 11-12; Doc. 2&t 1 7 Evenassuming that theancellatiorof the
USPScontractustified the termination cdomeemployees, Metrdoes not explaihowit
decidedwhichemployees to terminateAccording to an affidavit from Joseph Cruz, who made
the termination decisions, the “only consideration in making these [terminatiosiotisovas to
best serve the needs of [Metro’s] remaining customdds.at § 8. But this provides no
information about whyWembi—an employee who duringore tharthree years at Metro was
never disciplined, suspended, or demoted, and whom Metro concedes was meeting its
expectations-was one of the twentijpur employees who was terminatdd.the absence of
suchinformation, a reasonable jury could find that Wembs terminatedor bringingCase 14
C 10407against Metro

Metro retorts that “[ujder most circumstances, suspicious timing alone does not create a
triable issue on causation.” Doc. 41 at 8 (quokimin, 751 F.3cat 508). But “adverse actions
occasionally come so close on the heels of a protected act that an inference officsusatio
sensible,/Benuzzi v. Bd. of Educ. of G647 F.3d 652, 665 (7th Cir. 2011) (internal quotation
marks omitted)see also Mligan, 686 F.3dcat 389 (“In egregious cases, suspicious timing alone
might createa triable issue on causation.”), and this is ontoge casesWembiwas
terminated only seven days aftéing a federal lawsuit alleging race discriminatiomhatis
hardly enough time for the “inference of causation [to] weaken[]” duente“between the

protected expression and the adverse acti@aslson 758 F.3cat 828 see also Loudermilk v.
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Best Rillet Co, 636 F.3d 312, 315 (7th Cir. 2011) (“The closer two events are, the more likely
the first caused the second fgrticularly in the absence of any other evidesrceven a
proffered explanation as to why Wembi in particular (as opposed to ottes Bmployees) was
fired. Thesevendaytime period—which included only four business daybetweerprotected
activity and retaliatory action is also far shorter than nearly all of ghesedsthat, as noted
above, the Seventh Circuit has held do not support causal inferences, and more akin to those
which it hasseel.oudermilk 636 F.3d at 314 (one day@asna v. City of Loves Park74 F.3d
420, 423 (7th Cir. 2009) (four “business daydpbley v. Allstate Ins. Co531 F.3d 539, 549
(7th Cir. 2008) (allowing that “matters occurring within ... weeks of each other” catiklys
the causatioelemen}; Boumehdi v. Plastag Holdings, L1.€89 F.3d 781, 786-87 (7th Cir.
2007) (protected activity in “late February or early March” and retaliation amcivi3);Spiegla
v. Hull, 371 F.3d 928, 943 (7th Cir. 2004) (“just four days (including the weekend) ... [that]
came after seven years of uninterrupted posting4¥;lendon v. Ind. Sugars, 1nd.08 F.3d
789, 797 (7th Cir. 1997) (collecting cases and noting that “[w]e have found the causal nexus
sufficiently demonstrated when the time period between the filing of a coinghedl the adverse
action was ... one week’Holland v. Jefferson Nat'l Life Ins. G883 F.2d 1307, 1312, 1314-
15 (7th Cir. 1989) (one weekYhe January 5, 2015 termination was close enough to the
December 29, 2014 filintp allow a reasonable jury to find that retaliatory animus motivated
Wembi's termination.

Metro contends that summary judgment must neveshdle granted on the retaliatory
terminationclaim because Wembi failed to exhaust his administrative remedies. Doc. 41 at 9.
In so contending, however, Metro fails to acknowledge, let alone distinguish, an exagiten t

exhaustion requirement for situations whaneemployee complairabout retaliation for filing a
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previous discriminatioclaim. See Smith v. ShinseR013 WL 3466841, at *9-10 (N.D. Ill. July
10, 2013) (collecting cases and explaining the principl@e exception indisputably applies to
situations where an employdlegedly retéiates against an employés filing an EEOC charge.
SeelLuevano v. WaMart Stores, InG.722 F.3d 1014, 1030 (7th Cir. 2013) (“[F]or practical
reasons, to avoid futile procedural technicalities and endless loops of
charge/retaliation/chaegretaliation, etc. ... a plaintiff who alleges retaliation for having filed a
charge with the EEOC need not file a second EEOC charge to sue for thaioetgtiddorton

v. Jackson Cnty. Bd. of Cnty. Comm343 F.3d 897, 898 (7th Cir. 2003) (“Retaliation for
complaining to the EEOC need not be charged separately from the discriminaticavéhetsg

to the complaint, at least ... if the person discriminated against and the perBatedetgainst

are the same)’(citations omitted) The exception alslbas been held to apply tetaliation for

filing a federal lawsuit following an administrative chargeeMcKenzie v. lll. Dep’t of

Transp, 92 F.3d 473, 482 (7th Cir. 1996) (approvingly citiigkland v. Buffalo Board of
Education 622 F.2d 1066 (2d Cir. 1980), for its holding that an “act of retaliation was ‘directly
related’ to plaintiff’s initiation of litigation and that no second EEOC chargensesssary”);
Muwonge v. Eisenbey@008 WL 753898, at *13 & n.8 (E.D. Wis. Mar. 19, 2008) (“[O]ne ef th
purposes of the exhaustion rule is to provide the EEOC and the employer an opportunig to settl
the grievance without resort to the courts. However, this case was alreadyparfdderal

court when the plaintiff amended his complaint to includeamcfor retaliation. Given that the
claim for retaliation relates to the filing of this suit, it was not possible for suith ehave

been included in the original EEOC charge. The ADA ... does not require exhaustion of a claim
for retaliation for filing this suit, which filing occurred subsequent to the filing of the EEOC

charge for disability discrimination.”).
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The court acknowledges that the Seventicu@t, despite its favorably citinigirkland in
McKenzig has not expressly addressduether the exaption to the exhaustion requirement
appliesto retaliation for filing a lawsuit as opposed to an EEOC chaBge Metrg not having
acknowledged the exception, does not explain why it should apply in the latter circerista
not the former.Metro’s position on the point accordingly is forfeited for purposes of summary
judgment. See Rahn v. Bd. of Trs. of N. Ill. Upni803 F.3d 285, 295 (7th Cir. 2015) (holding
that litigants “waive[] any claim” where “they have failed to cite any legal aityha support of
[their] argument”);Batson v. Live Nation Entm’t, IncZ46 F.3d 827, 833 (7th Cir. 201@&)A]s
the district court found, the musical diversity argument feggited because it wgserfunctory
and underdeveloped;¢f. Fluker v. Cnty. of Kankake&41 F.3d 787, 792 (7th Cir. 2013)
(“[F]ailure to exhausadministrative remedies does not deprive a court of jurisdiction. A district
court can therefore decide a suit on the merits if a defendant does not raisddagixhaust as
an affirmative defense, even if the defense could have been asserted.”) (citdiioiesal
guotation marks ontied). It follows that summary judgment is denied.

Conclusion

For these reasonlletro’s summary judgmennotionsare ganted in part and denied in

part The motion is granted as to all claims except for the failure to promote claim in C@se 14

10407 and the retaliatory termination claim in Case 15 Cad6#pertains to the filing of Case

.

United States District Judge

14 C 10407. The suniivg clams will proceed to trial.

July 18, 2016
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