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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RIGHT FIELD ROOFTOPS, LLC, et al.,

Plaintiffs,

V. No. 15 C 551

CHICAGO BASEBALL HOLDINGS, LLC, et
al.,

Judge Virginia M. Kendall

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Sixteen buildings across from Wrigley Field maintain views into Wrigley Field from
seating erected on their rooftoe Plaintiffs (the “Rooftops”pperate two othese buildings
and sell tickets to view Chicago Cubs gamed atiner events from the Rooftops. In 2004, the
Cubs and the Rooftops entered into a contractiggathe Rooftops a license to sell these tickets
in exchange for seventeen percent of the Bpsf gross revenues. KD No. 21-3, Ex. C-2-A,
Rooftop Licensing Agmt. 8§ 3.1a). Thigreement expires December 31, 2028. &t § 4.1).
Despite the Agreement, the Rooftops allege ¢hatent Cubs ownership s@hreatened to and is
in the process of erecting video bd& and billboards in an effaid obstruct the Rooftops’ views
into Wrigley Field. The Rooftops contendaththe Cubs’ conduct both breaches the existing
Agreement and violates the Sherman Antitrust Act, 15 U.S.Cegskqg. and seek a Temporary
Restraining Order (“TRQO”) enjoing the Cubs from installinghe video boards and any other
signage before the Court holdpr@liminary injunction hearing.

A TRO is “an extraordinary and drastic remedy, one that should not be granted unless the

movant, by a clear showing, carries the burden of persuaSeeGoodman v. Ill. Dep’t of Fin.
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& Prof'l Regulation 430 F.3d 432, 437 (7th Cir. 2005) (quotiMgzurek v. Armstrongd20 U.S.
968, 972 (1997)). Moreover, the Rooftops musidestrate that they will suffer irreparable
harm between now and a preliminary injunction hear@ege Chicago United Indus., Ltd. v. City
of Chicago 445 F.3d 940, 944 (7th Cir. 2006) (“commomnfioila” is that TROs are intended to
preserve the status quo only for so long aseded to hold a hearing). The Rooftops have not
satisfied this burden of demoreting an immediate harm. AsetfCourt stated, the preliminary
injunction hearing will be expetid and resolved well beforeetlbaseball season begins. The
Court will rule on theRooftops’ request for a preliminamgjunction once it receives the full
presentation of facts and law. Primarily becathse Rooftops have failed to demonstrate that
they will suffer irreparald harm in the absence of a TRO &edause an adequate remedy at law
exists, the Court denies the Rooftops’ motion. dther factors of the TRO are discussed below.

BACKGROUND

The Plaintiffs in this case are four affiliated entities that own and operate the Rooftops.
The Rooftops allege that froBD09 to the present day, the Cubs have attempted to either acquire
the Rooftops or destroy their businesses biycking their views with video boards and
billboards, notwithstanding the twenty-year rAgment entered into in 2004 guaranteeing the
Rooftops unobstructed views into Wrigley Field.

The Agreement was the resolution of a lavie Cubs filed agaimghe Rooftops after
the 2002 baseball season, claiming that the t®psfwere misappropriating the Cubs’ property
by charging admission fees to watch Cubs gaimoes the Rooftops. The Agreement contains a
number of provisions discussirthe expansion of Wrigley Fig] its potential effect on the

Rooftops, and consequences:



6. Wrigley Field bleacher expansion.

6.1 If the Cubs expand the Wrigley Field bleacher seating and such
expansion so impairs the view from any Rooftop into Wrigley Field such
that the Rooftop’s business is hanger viable unlss it increases the
height of its available seatingthen such Rooftop may in its
discretion elect to undertake comstion to raise the height of its
seating to allow views into Wrigley Field and the Cubs shall
reimburse the Rooftop for 17% ogthctual cost of such construction.

6.2 If the Cubs expand the Wrigley Field bleacher seating and such
expansion so impairs the View from any Rooftop into Wrigley Field such
that the Rooftop’s business is no longer viable even if it were to
increase its available seatingth@ maximum height permitted by
law, and if such bleacher expansion is completed within eight years from
the Effective Date, then if such Rompb elects to cease operations . . . the
Cubs shall reimburse that Rooftlgp 50% of the royalties paid by that
Rooftop to the Cubs . ..

6.6 The Cubs shall not erect windscreen other barriers to obstruct the
views of the Rooftops, provided Wwever that temporary items such as
banners, flags, and decorations for special occasions, shall not be
considered as having been eredtedbstruct views of the Rooftops.
Any expansion of Wrigley Fieldpproved by governmental authorities
shall not be a violation of thidgreement, including this section.

The Rooftops allege that from 2010 onward, the Cubs started to backtrack from the
Agreement. In late 2011 and early 2012, thd<hegan lobbying the Citfpr approval of an
outfield sign and video board paae that would block the Roofis. The Rooftops contend that
the Cubs want to erect thellboards to drive the Rooftopsut of business because their
existence reduces demand for tickets within WigField. The Rooftopstate that the Cubs
attempted to force the Rooftops into a pricenj scheme, threatening them with being blocked
unless they acquiesced.

In April 2013, the Cubs announced awneenovation plan for Wrigley, including a

“jumbotron” video board and an advertising sigmight field. The Cubs sought permission from

the City Landmarks Commission b®@gin construction, and on July, 2014, the City approved



the Cubs’ request to install seven signs, inclgdwo advertising signs and a 2,200 square foot
video board above the right ftebleachers. The Cubs’ renderirgighe renovations demonstrate
that the right field signage will substantialblock the views fronthe Rooftops. The Cubs
announced the current plan on December 4, 2014.

LEGAL STANDARD

The standard for the issuance of a TRO isstirae as that required to issue a preliminary
injunction. See Merritte v. Kesseb61 F. A’ppx 546, 548 (7th Cir. 2014Y.0 obtain a
preliminary injunction, the movant must demwate (1) a likelihood of success on the merits,
(2) that he or she will suffer irreparable harnsexit injunctive relief, an¢B) that he or she has
no adequate remedy at laee Smith v. Executive Dir. of Ind. War Mem’ls Comm42 F.3d
282, 286 (7th Cir. 2014)ncredible Techs., Inc. v. Virtual Techs., |00 F.3d 1007, 1011 (7th
Cir. 2005). If the party seeking the TRO meets ¢hegjuirements, thenaghCourt must balance
the harm that party will suffer without a TR&yainst the harm the other party would suffer
should the Court grant the TRGee Incredible Techs400 F.3d at 101IThe Court must also
consider the public interest granting or denying an injunctioBee Ty, Inc. v. The Jones Group,
Inc., 237 F.3d 891, 895 (7th Cir. 2001).

DISCUSSION

As to the first cause of action pertainingthe contract, the Court isnable to conclude,
at this point, that the Rooftops have no likelihood of success on the merits on their breach of
contract.See Lundeen v. KeJl$02 F. A’ppx 584, 586-87 (7th Ci2013) (to establish the first
element for a TRO or preliminary injunction, movaeied only demonstrate “that his chances of
succeeding on the merits are better than neddtibAs to the second cause of action, however,

the Rooftops at this stage have failed tondestrate a likelihood of success on their antitrust



claims. Moreover, the harm to the Rooftops #ytltdo not receive a TRO mot irreparable. Nor
are the Rooftops without an adequate remedgvatConsequently, the Rooftops have not shown
that a TRO is appropriate in this case. Mwer, having considered the balance of harms
between the parties as well as the public interest, the Rooftops have not demonstrated that
equitable considerations warrant a TRO.
l. Likelihood of Success on the Merits

A. Anticipatory Breach of Contract
Under lllinois law! “[a]n anticipatory breach [of contractyso called anticipatory repudiation,
is a manifestation by one partydacontract of an intent not perform its contractual duty when
the time comes for it to do so even if the other party has rendered full and complete
performance. Tower Investors, LLC v. 111 Ehestnut Consultants, In864 N.E.2d 927, 940
(. App. Ct. 2007). Section 6.6 of the Aggment prohibits the Cubs from “erect[ing]
windscreens or other barriers tostioict the views of the Rooftops” but that “any expansion of
Wrigley Field approved by governmental authoriséall not be a violation of this Agreement.”
(Rooftop Licensing Agmt. 8§ 6.6). The Rooftom not dispute thathe Cubs received
governmental approval for their proposed retiovaof Wrigley Field and construction of the
signage; instead, the Rooftops argue that thitogés use of the term “expansion” applies only
to construction that increases the amount ofl@vie@ space or seating within Wrigley Field and
that the signage accomplishes neither. Medlewhithe Cubs contend that the section’s
terminology was intentionally broadly draftéo cover this typef construction.

Both parties present plausible interpretations of the Agreement. “When there is a choice

among plausible interpretationg;durts should choose a readithgit makes commercial sense.

! Suits for breach of contract, including those tfpere ordinary settlementarise under state ladones v. Ass’n of
Flight Attendants-CWANo. 14-1482, 2015 WL 400905, at *2 (7th Cir. Jan. 30, 2015).
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Baldwin Piano, Inc. v. Deutsche Wurlitzer GmbB82 F.3d 881, 883 (7th Cir. 2004). This
determination relies on factors outsiolethe actual text of the contra&ee id.(“To interpret a
contract or other document, it is not enough teehe command of the . . . language in which the
document is written. One must know something abimipractical . . . context of the language to
be interpreted.”) (internal citation omittedee also, e.gThompson v. Gorder41 1ll.2d 428,
441 (2011) (where language is susceptiblentre than one meaning, a court may consider
extrinsic evidence to dgermine its intent);Recycled Paper Greetings, Inc. v. Davis3 F.
Supp.2d 798, 803 (N.D. Ill. 2008) (dispstregarding interpretation obntract terms, while not
sufficient to warrant TRO, requd preliminary injunction hearg). The Court cannot determine
the proper interpretation of the Agreement on #eord currently before it. Therefore, the Court
requires more evidence before ultimately concluding whether the Rooftops are likely to succeed
on their contract claims.

Because both parties, at this stage tbé proceedings, have offered plausible
interpretations of Section 6.6 of the Agreement, primarily hinging on the interpretation of the
term “expansion,” the Court cannot conclude tth@ Rooftops have l&kelihood of success on
the merits of their contract claims. It may pessible that with fuhter briefing and analysis
under the preliminary injunction helag which this Court will set #hin a matter of weeks, that
one interpretation of that contract will prevail. This necesstrdyough analysis of the contract
and its terms is best suited for the preliminajynotion stage and need not be made at this time
due to the Court’s conclusions t¢ime other factors tbe considered in gnting this emergency

relief.



B. Sherman Act Violations

At this emergency stage, the Court does, dw@x, conclude that the Rooftops have not
demonstrated a negligible likelihood of sugseon their anti-trust claims. The Sherman Act
prohibits attempts to monopolize interstatemmerce and authorizes the Court to issue
injunctive relief to prevent omopolization. 15 U.S.C. §§ 2, 26. To prove attempted
monopolization, a plaintiff must &blish “(1) a specific intenib achieve monopoly power; (2)
predatory or anticompetitive conduct toward accomplishing the unlawful end; and (3) a
dangerous probability that the attenipimonopolize will be successfuMercatus Grp., LLC v.
Lake Forest Hosp.641 F.3d 834, 854 (7th Cir. 2011). Theuiry into whether conduct is
predatory or anticompetitive within the meaning of the Act is case sp&xicid.

At oral argument, counsel for the Rooftagsscribed the Cubs as engaging in “strong-
arm” negotiations and efforts to controlcket pricing. He described “threats” by Cub
Organization executives to rooft owners that they would blkdhe views of rooftops with
“video boards, jumbotrons, and other advermtisisigns.” However, statements that a party
intends to compete, even if perceived as threaésnot unlawful absent “unfair, anti-competitive
or predatory conductlektro-Vend Corp. v. Vendo C&60 F.2d 255, 273 (7th Cir. 1981). The
fact remains that, while the injutyp the Rooftops is unpleasant, they have not demonstrated at
this stage that it is the result of amiyig other than a validusiness objectiv&ee Mercatys41
F.3d at 854 (bare statement that defendartsduct will prevent entry and reduce competition

insufficient to establish predatory conduct).

2 Although the Court recognizes that the Act does not restrict “the business of provibiiegoaseball games for
profit between clubs of professional baseball players,” the Court does not resolvetton TRs basisSee City of

San Jose v. Office of the Comm’r of Basebaill F.3d ---, No. 14-15139 at *3 (9th Cir. Jan. 15, 2014) (quoting
Toolson v. New York Yankees, Jig16 U.S. 356, 357 (1953)) (internal quotation marks omitss#);also Charles

O. Finley & Co., Inc. v. Kuhn569 F.3d 527, 541 (7th Cir. 1978) (“the Supreme Court intended to exempt the
business of baseball, not any particdieeet of that business, from thedésal antitrust laws”). Because the Court
finds that the Rooftops have not dentoaied a likelihood of succe®n the merits of their Sherman Act claims, the
Court expresses no opinion as to the applicability of the Major League Baseball exemption at this stage.
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The Rooftops have not shown at this stdlgat the Cubs’ conduct was “predatory or
unjustifiable.” See id.(“Section 2 forbids nothe intentional pursubf monopoly power but the
employment of unjustifiable meats gain that power.”) (quotin§tate of lllinois ex rel. Burris
v. Panhandle Eastern Pipe Line C835 F.2d 1469, 1481 (7th Cir. 1991)). The Rooftops have
not presented evidence thatetBubs are either exercising aitempting to exercise monopoly
power to construct the sign in right fielBee Eastman Kodak Co. v. Image Tech. Se504.
U.S. 451, 482-83 (1992) (Section 2 claim requitthe use of monopoly power”). Instead, the
Cubs are exercising common law prapeights to modify theireal property as they see fiee,
e.g, Chicago Title and Trust Co. v. Village of Inverneg85 N.3.2d 686, 691 (lll. App. Ct.
2000) (noting existence of “common law rights prbperty owner to unrestricted use of the
property”). Moreover, the Cubdave received approval from the Chicago Landmarks
Commission to make the proposed changeshe stadium. Additionally, the Act protects
competition and does not reach conduct that is only “unfair, impolite, or unethiicel.”
Grocery, Inc. v. Super Valu Stores, |[n864 F.2d 1409, 1413 (7th Cir. 1989). The Cubs
manufacture live baseball games and are taking tnedistribution of their own product. This
type of vertical integration iSnot unlawful or even [a] suggt category under the antitrust
laws.” Jack Walters & Sons, Cprv. Morton Building, In¢.737 F.2d 698, 710 (7th Cir. 1984).
At this stage, the Rooftops hamwet demonstrated anything mdhan the vague possibility that
they will be injured by the Cubsictions. This is insufficientSee Mercatus Grp641 F.3d at
854 (plaintiff's “bare claim that [defendant’spnduct prevented [plaintiff] entry and reduced

competition simply does not suffice” tiemonstrate antitrust violation).



. Irreparable Harm and I nadequate Remedy at L aw

To establish irreparable harm, the Rooftapsst demonstrate “that irreparable injury is
likely in the absence of a [TRO]See Winter v. Natural Res. Def. Council, Jris&5 U.S. 7, 22
(2008). The threat of irreparallgury necessaryo justify a TRO “must béreal,” ‘substantial,’
and ‘immediate,” not spedative or conjectural.See, e.gDitton v. RuschNo. 14 C 3260, 2014
WL 44359228, at *3 (N.D. Ill. Sept. 19, 2014) (quoti@dy of Los Angeles v. Lyond61 U.S.
95, 111 (1983)). “The normal remedy for breachafttact is an award of damages, not an order
of specific performance Chicago United 445 F.3d at 945.

The Rooftops have argued that withodtRO between now and@eliminary injunction
hearing, their businesses will lestroyed and that the destion of a plaintiff's business
constitutes irreparable tra. But the Rooftops have offered data showing that the businesses
will become insolvent absent a TRO before diiaary injunction hearing. Simply stating that
one is in the business of showing Cubs games on rooftops and will be out of the business if they
are unable to do so, does not provide the Cuaithi sufficient evidence to reach the same
conclusion. See id.(merely asserting that ‘ithout this injunction, thédlaintiffs’ business will
die” was insufficient to “explain why an awhof damages would not make it wholeSge also,
e.g, Fleetwood Packaging v. Heiho. 14 C 9670, 2014 WL 7146439, at *10 (N.D. Ill. Dec. 15,
2014) (failing to “convincingly explain” why &t profits would not remedy misappropriation of
confidential information claim doomed TRM{reg Therapeutics, Inc. v. VitalGo, IndNo. 11
CV 6771, 2011 WL 5325545, at *5 (N.IMI. Nov. 3, 2011) (persuasive showing of irreparable
harm necessary to justify TRO). Businesses canatgén difficult times and in lucrative times
and whether they can weather any storm (iidlg a number of weeks when they cannot sell

their product) depends significanttyn their bottom line, their @pating expenses, their costs,



and their assets. No such do@ntation has been provided tetlourt at this early stage to
show that if the Court reaches final decision within six week&r example, that this six week
period of lack of income will make the businesiapse. Even accepting the Rooftops’ position
offered at oral argument that now is the pritinge to sell tickets for the upcoming season, any
lost revenue is easily ascertainable and reafdelithrough monetary damages. A TRO that is
seeking irreparable injury based complete business collapse magbport that conclusion with
documentation. None has been provided toQbert except a number of emails describing that
certain customers will not purchase tickets if theraot view. That is not the same as saying
that without that stream of edome over the next few weeksgetikompany will not be able to
survive.

Nor are the Rooftops facedttvan inadequate remedy atlaOn the contrary, any harm
the Rooftops may suffer betweanw and a preliminary injunction hearing is entirely financial
in nature, ascertainable, and calculable. This losian is bolstered not only by the fact that the
dispute concerns a fixed-length contraete Marketing Werks, Inc. v. Fdxo. 13 C 7256, 2013
WL 5609339, at *3 (N.D. Ill. Octl1, 2013) (dispute concerning fokéength contract presented
an adequate remedy at law), but also bec#useCourt will institutean expedited schedule
concerning the preliminary injunction hearing. Astmoment in time, there is a very calculable
amount of income that would best until a ruling orthe preliminary injunction and that amount
of income will comprise a bond that this Cowitl mandate during the pendency and review of
the preliminary injunction. Additionally, the Rdops are only guaranteed a view into Wrigley
Field until December 31, 2023. The Rooftops arth@business of selling tickets to watch Cubs
games and other events taking place at WrigleydRiat they have no egptation that they will

be able to maintain that business after thight-year term. Because this end date is so
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identifiable and because the Rooftops haveeastl ten years of data showing their revenues, a
loss amount is simple to calculate. Without evaethat the Rooftopsilivbe foreclosed upon or
become insolvent in the absence of a TRO betwnow and the prelimany injunction hearing,
any alleged irreparable injury is too speculatis warrant the imposition of injunctive reli&ee
Chicago United 445 F.3d at 945 (“persuasive showingroéparable harm” required for TRO to
issue). At this stage, the Roofis have not demonstrated thiay have no adequate remedy at
law.
IIl.  Other Considerations

Even if the Rooftops had demonstrating threshold requiremés of a TRO, other
considerations counselgainst granting a TRCGsee Merritte 561 F. App’x at 548 (“If those
three [threshold] factors are shown, the court rthest balance the harm éach party and to the
public interest from granting or denying theuingtion.”). In balancing the harms, the Court
applies a sliding scale approa8ee Christian Legal Soc’y v. Walk&s3 F.3d 853, 859 (7th Cir.
2006). “The sliding scale approach is not matateal in nature, rather it is more properly
characterized as subjective aimttuitive, one which permits district courts to weigh the
competing considerations and mold appropriate relefuller, Inc. v. Steak N Shake Enters.,
Inc., 695 F.3d 676, 678 (7th Cir. 2P) (internal quotation marksd citation omitted). In other
words, the Court “sit[s] as woula chancellor in equity and weigh# the factors, seeking at all
times to minimize the costs of being mistaketd’ (internal quotationmarks and citation
omitted) (alteration in original).

Here, the monetary loss to the Rooftopthim absence of a TRO will be, at most, a small
portion of its annual revenue. Counfml the Cubs statealt oral argument, and the Rooftops did

not deny, that the Roaips have already sold a substangiedportion of the tickets that they
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intend to sell for the 2015 season. Neither pargsented evidence on the expected revenue
between now and the expeditedlpngnary injunction hearing. Inrgy case, it is clear that the
Rooftops face no risk of missing a game in the absence of a TRO. Opening Day is nearly two
months away on April 5. The Cubs, however, espnted at oral argument that any impediment

to the construction at Wrigley Field could caassignificant hardship in that the stadium would
remain under construction on Opening Day. The Cubs have already entered into a sponsorship
agreement for the video board. The Cubs havehased the materials to construct the board.
Counsel for the Cubs represahtthat there is simply no tim® redesign the project before
Opening Day. A TRO would require the Cubgédund tickets, forego other income, and could
cause reputational harm. On balance, the events leading up to this motion and the effects they
have had or will have do not warrant a TRO #relpublic interest does not dictate otherwise.

CONCLUSION

For the reasons contained herein, tber€denies the Rooftops’ motion for TRO.

gihia .“ cht \ ‘
StatesDistrict CourtJudge
NQrtiern District of lllinois

Date: February 19, 2015
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