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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
GARY PEARSON
Plaintiff, 15 C 653
VS. JudgeGaryFeinerman

ILLINOIS BELL TELEPHONE COMPANY and
MICHAEL WILEY,

)
)
)
)
)
)
)
)
)
Defendand. )

AMENDED MEMORANDUM OPINION AND ORDER

Gary Pearson allegdisat lllinois Bell Telephone Company, his former employer, and
Michael Wiley,his former supervisodiscriminated against hiwn the basis of race in violation
of 42 U.S.C. § 1981 when they fired him from his job as a service technician. Doc. 9. With
discovery closed and jury trial set for FebruaBy2017, Doc. 60, Defendants have moved for
summary judgment, Doc. 51. The tiom isdenied

Background

The following facts are set forth as favorablyParsoras the record and Local Rule
56.1 permit.SeeHanners v. Trent674 F.3d 683, 69@7th Cir. 2012). On summary judgment,
the court must assume the truth of those facts, but does not vouch forSaefaroyo v. Volvo
Grp. N. Am, LLC, 805 F.3d 278, 281 (71hir. 2015).

lllinois Bell sells AT&T-brandedelephone, internet, and television services to Illinois
consumers. Doc. 62 at 1. Pearson, witdrisan-American,worked for lllinois Bell as a
customer service technician from 1990 until his firing in January 2RIL&t §2; Doc. 66at | 1.
In 2010, Pearson began working out of Illinois Belastings GarageDoc. 62 at { 7; Doc. 63

at 5;Doc. 66at{ 4. Pearsn's direct supervisorthere were Rudy Hicks and later, starting in
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April 2012, Sandra Jackson. Doc. 62 at 1 8-9; Doat§et. Wiley, to whom Hicks and
Jackson reported, was his second-level manager. Doc. 62 ab§.86at{ 4. Both Hicks and
Jackson are AfricaAdmerican, while Wiley is white Doc. 62 at § 1doc.66 at{ 4.

Due to the consumer-facing nature of his work, among Pearson’s job criteria were
punctuality and dependability, including reporting to work on time each morning. Pat. 6
11 14-15. To enforce those expectations, lllinois Bell had a progressigmsyfstliscipline for
attendance issueéd. at {1 18-19; Doc. 66 atd Under that system, each successive attendance
violation within a year of the previous violatitnggered increasingly stiff penalties: verbal
warnings, then written warnings, then suspensions of increasing lengths, and, eventually,
termination. Doc. 66 at 1 8Wiley testified that the progressitegan with'verbal warnings”
and“written warnings’ and then was followed ky/“one day suspension, three day suspension,
five day suspension, ten day suspension, suspension pending termination and termination.” Doc.
63-5 at 6. Botlsingletardy arrivals and absences from wofkany length(includingmultiple-
day absences) qualified simgleattendance violationsDoc. 66 at § 10Although firstlevel
supervisors like Hicks and Jackson directly administered the discipline, Wakeynvolved not
only with setting attendance policies but also veatly discipline issued above the level of a
warning. Doc. 54-1 at 11, p. 64; Doc. 63-2 at 9.

Pearson’s workday at the Hastings Garage was 8:00 a.m. to 4:30 p.m. Doc. 62 at { 7.
lllinois Bell expected its technicians to repto work on timgfor a mandator morning meeting
in the crew room. Doc. 54-3 at 3, p. 11; Docab¥ 117, 31. Technicianawvho arrived by 8:05
were notconsidered tardywhile technicians who arrivedfter 8:10were Doc. 62at{ 31 Doc.
66 at  25.The partieslisagree over how management treated tardiness of between five and ten

minutes Doc. 66 at 1 25. Because Wiley testified in his deposition that a technician would be



considered tardy only “after probably ten minutes late, som@&nhehere,” Doc. 6% & 7, this
dispute is resolved in Pearson’s favor for summary judgment purposes: only lateieess of
minutesor moremade a technician officially “tardy” and thus potentially subject to discipline
Technicians could be lasgpproximately threemes befoe supervisors would begin tecord
their tardies in the progressive discipline databd3ec. 62 at § 31.

When Pearson began workiagithe Hastings Garage, his record contamag a single
instance of attendangelated discipline: a verbal warning fimissing work on Sept. 21, 2009.
Id. at §26; Doc. 66 at  10Before2009, he hadhaintained apotlesglisciplinaryrecord for
nearly twentyyears. Doc63-2 at 5; Doc. 66 at { @ut Pearsorbeganto accumulatea
formidable disciplinary recordt Hastings Hicks verbally warned Pearson for being abfemh
June 4o June 10, 2010, and then verbally warned him again for being absent from August 9 to
August 13, 2010. Doc. 62 at 11 27-28. Hicks next issued Pearson a “first written warnhag’—
next rung up the progressive discipline ladder—for being absent from Februaryt8uary®,
2011.Id. atf 29. Thereafter, Pearson was ten to fifteen minutes late reporting for duty on three
daysin May and June 2011, buteensistent witlthe abovementionedpolicy of waiting until
tardiness became recurrent to impose formal discipline—received only informal bogase
those occasiondd. at 131. After Pearson was fifteen minutes late for work on July 14, 2011,
he received secondfirst written warning” from Hicks.Id. at 130. Pearson then received a
third “first written warning” for being ten minutes late on November 1, 20d1at 132.

Pearson was absent on November 29 and 30, 2011, prompi@coad written
warning” andoneday suspmesion, which Hicks issued on December 21 and which Pearson
served on December 28d. at 133. Pearson was absent again on January 19, [2atidg

Hicks to prepara “final written warning” and threday suspensionid. at 134. Before the



suspension could be formally issued, however, Pearson took disability leave from y&bruar
until August 20, 20121d. at [ 34-35, 38. Most of thairolonged disability leave was later
deemedan absence because it was not covered by the Family and Medical Lealg. Att.

1 39. When Pearson returndake receivedhe “final written warning” and three-day suspension,
which coveredboth the January 19 absence and the Febtoakygust leave.ld. at 38.

Pearson nominally disputesrtain aspects of the foregoing attendance histelying
exclusively on a technicality: soneerroboratingecords were not signed bye manager who
imposed the disciplineld. at 1926-29, 34, 51. But Pearson points toacoatrary evidencé.e.,
evidence that he was present when the records assert he was absent or tardy,ca tnatika
did not serve the suspensions in questianil the mere absence of a signatsire reason to
ignorean employer’s otherwise admissible recor8ge Collins v. Am. Red Crp345 F.3d 994,
999 (7th Cir. 2013) (“[W]e see no reason why a reasonable jury would reject a proposition
supported by some, albeit imperfect, evidence in favor of a proposition supported by no evidence
at all.”). The foregoingattendancéistoryis therefore taken as accurate

Between 2010 and 2012, Pearson alswedseveral suspensions for falling short of
performance expectations, for which there wasagressive discipline tradeparate from the
track for attendance issueBoc. & at 136. For example, Pearson was suspended for taking a
customer’s DSL out of service unnecessaalthpugh Pearson denies that he did dbid.
Pearson received his fifth and final performanglated suspension in November 2012, when
Jacksonssued a teflay suspensiofor failing to check an F1 terminal before performing
service andor failing to seek help from a manager when he could not access a customer’s
residence.ld. at 140. (Pearsoragain believed the suspension was unwarranteitirine

because he did not think checking the terminal was necedbady). The parties disagree over



what exactly transpired between Jackson and PearsonJabkson announcékis suspension.
Id. at 17 4348. For the purposes of resolving this motion, the coeditsPearson’s testimony
where it diverges from Jackson'’s.

On November 27, the day Jackson issued the suspension, Jackson met in person with
Pearson and a union steward, Lawrence Payne, to announce her decision and discuss the
performancessueghat precipitated itld. at § 42; Doc. 63-1 at 10, p. 125. It is undisptited
Pearson was to serve the suspension beginning the week of December 3, thaigdaekson
those datesn writing at the meetingand that shat least attempted toform him of trose dates
verbally as well Doc. 62 at 1 42, 45; Doc. 63-1 at 10, p..1RP&arsophoweverwas “irate”
upon learning of the suspension. Doc. 63-1 at 10-11, pp. 12By26umably because los
anger Pearson does nao#call many detils of the meeting, includinghat, if anything, he was
told about the dates of the suspensiatkson testified that Pearsaut her off when she tried to
explain them, saying he knew the datese in the letter Doc. 544 at 114; Doc. 634 at10-11,

p. 125-28.For whatever reasoiPearson did naet the messagandheleft the meeting under
the misimpression that his suspension was to begin the next day. Dbet §34, p. 129.

The next morning, November 28, Pearson did not report to work at the beginning of his
shift. Ibid. Paynecalled Pearson, informed him of his error, and told thiaaJackson was
looking for him. Doc. 62 at § 47. Pearson then called Jackson, explained his mistake, and asked
if he could take a vacation day to comes absence. Doc. 63-1 at 12, p. 132. Jackson replied
that she would see what she could do, and instructed Pearson to come in “and we’ll work
something out.”lbid. Pearson reported for work ninety minutes late. Doc. 62 at Y 49.

Upon being informedfdPearson’s latest tardy arrival aafferconsulting with several

othermanagersWiley suspended him pending termination, the next stage of progressive



discipline Doc. 544 at 116; Doc. 62 at 1 50-5IThe notice citedis history of attendance
problems with hislate arrival on November 2Being the final straw Doc. 62 at  51. Upon
further review, Wileyterminated Pearsam January 24, 2013d. at 1152-55. The statedasis
for thedecision was Pearson’s track record of attendance violatiolnsinating in the
November 28 incident; higerformanceelaied disciplinary history was natfactor. Id. at 51.

Pearsordoes not deny that he accumulatedekiensivdist of attendancéased
discipline described above, the existence of which transformed hisriatd an November 28
into a fireable offense.Doc. 61 at 6.Rather,Pearson believes his disciplinary record does not
tell the whole story; heontends that Iy bore a racially motivated grudge against him and, as
a result, singled him olity enforcing attendance rules more strictly againstthanagainst
non-African-Americanemployees Id. at 57; Doc. 63 at { 6.

Wiley exhibited animosity toward Pearsiondiscussions with David Christ, a union
steward in the Hastings Garage. As one of the garage’s lelegeséd employees amaost
experienced stewards, Christ had a close relationship with management, incluelisgrelp
rapport with Wiley. Doc. 62-at24; Doc. 66 at 5. Based on his conversations with Wiley
about Pearson, Christ believigthit Wiley didn’t like Pearson and “had a grudge” against him.
Doc. 63-2 at 21, 23. Certain remarks fed that impression; for instance, Wiley aceassshfof
malingeringand told Christ that “he doesn’t think [Pearson]’'s a good worlel.at 23-24.

Defendants, believing these remarks to beotilg basis for Christ’'s impression that
Wiley disliked Pearson, argue that Chugts merely speculating atitathis testimony
regarding Wiley's overall attitude toward Pearson should be disregarded6£atc8. Christ’s
testimony issomewhat garbled on this paif@. And what is that opinion based on? .A.[A]

few comments when he talked to me, you know, as—our conversations andwhest-that—



when Mike Wiley got—I want to word it the right way. When he kind of didn’t like somebody,
he kind of held onto a grudge kind of thing.” Doc. 63-2 atRat given Christ’sclose

relationship with Wileyit is reasonabl&o inferfrom his answethat hepermissiblybasechis
testimonyabout Wiley disliking Pearson dioth Wiley's commentanddirect observation of
Wiley's demeanor.

None of Wiley'scritical remaks about Pearson mentioned race. Doc. 62 at 16&. T
only racially tinged remarks any supervisor made to Pearson came from(ihuksas noteds
African-American) who occasionally told hirthat his “black ass better start doing this right.”

Id. at §67-69. Still, Wiley had on one previous occasion singled out awlaite employee for
excessive discipline, according to Christ; the employee in question, Josephwdsns

Christ’'s words'mixed between black and Spanish.” Doc. 63-2 at 21-22. After an incident in
which Akers could not find austometine, Wiley told Christ that Akers was “just lazy and

didn’t want to do it.” Id. at 22. Christ characterized Akers as “a very good technician” but said
that after Wiley made the “lazy” remarkkers “started getting on all the disciplindBiid.

Pearson offerthe testimony o€hrist andPayneto show that he was singled out for
unusually harsh treatment. Battenworked alongside Pearson in the Hastings Garage and, by
dint of their union steward positionsere familiar with lllinois Bell's disciplinary rules and
practices.Doc. 633 at 35; Doc. 66 at 1 3. Defendants dispute much of Christ’'s and Payne’s
testimonyby quibbling over whether they have personal knowledge of matters about which they
testified. Doc. 64 at 2Doc. 66 at 1 6-7, 12-17, 22. Where those objections have merit, the
court has disregarded thestimony. But asinion stewards, Christ and Payne could reasonably
be expected to hawrectknowledge of disciplinarynatters It was as hey explainedtheir job

to keep abreast daisciplinary practices, which required thembtfamiliar with the track



records of Hastings Garage employeB®c. 632 at 34; Doc. 633 at 45; Doc. 66 at ;3

compare Simpson v. Franciscan Alliance, 827 F.3d 656, 662 (7th Cir. 2016) (rejecting
testimony about disciplinary matters for lack of personal knowledge winergitnessd[id] not
explainhow she possibly could possess personal knowledge” of information usually “kept
between the employee anetbupervisor”).To the extenChrist or Paynéestified in

generalitiesr failed to definitivdy saythat certain discipline did not occur, that is
understandablgiven that they wertestifying aboufairly routine dayto-day affairs of the shop
that tanspiredyearsaga See Johnson v. Cotikc., 327 F. App’x 661, 664 (7th Cir. 2009)
(holding that a human resources manager who reviewed thousands of applications ‘traal pers
knowledge of the events leading[pdaintiff's] elimination from consideration, even if he did not
later recall what he knévabout thespecific applicationn questio. Christ and Paynare also
entitled to fill insome gaps by drawing reasonable inferences about what likely occurred, based
on theirrecollection or lack of recollection of particular discipline being imposkAni-Deng

v. Jeffboat, LLC777 F.3d 452, 454 (7th Cir. 2015) (“[P]ersonal knowledge can include
inferences—most of our personal knowledge is inferentiafcitation omitted.

According to Christ, “most of” the noAfrican-American technicianat the Hastings
Garage were treated “more favorably than” Pearson when it came to tardines63-Dat 8.
Because morning meetings took place in one large aidhe garageeverypne present was able
to observe others’ arrival times. Doc. 63-4 at 4. That was especially true df @hosvas
invariably punctual. Doc. 63-2 at 19. According to Chaetne technicians wefbabitually”
late. Id. at 18. Two sucbffenders werdélex Macines and Greg Harriszhom Christ described
as“Spanish”™—meaning Hispanidd. at 7—and “African”™—meaning AfricarAmerican—

respectively.ld. at 18. Chst never savwMacines or Harrigalled into aisciplinary meeting,



and nor to his knowledge did they otherwigee discipline for their tardinessd. at 19. Chst

also named threshite technicians who received “more favorable” treatment than Pearson when
they were late-Scott Feck, Keith Galinski, and Ann Batalthough he did not elaborate on

their attendance habits or what discipline, if any, they receilkdat 78.; Doc. 66 at 7.

Defendants question whether Christ had adequate foundation to make a meaningful
comparison of Pearson’s disciplinary history to Feck’s, Galinski’s, and/oisBddac. 64 at 4.

But because Christ hdde opportunity to observe their arrivals and, as a union steward, would
have been obliged to keep abreast of disciplinaattersat the garagdye has sufficient personal
knowledge to renet his testimonyadmissible See Ts. of the Chi. Painters and Decorators
Pension Fund v. John Kny Painting and Decorating,,|18016 WL 406328, at *5 (N.D. Ill. Feb.
3, 2016)(“ The fact that none of these witnesses can recall the specifics of thesesations
might affect the weight to be given to their testimony, but it does not affect the dalrtyssf

the testimony); Ross v. Baldwin Cnty. Bd. of Edu2008 WL 2020470, at *6 n.7 (S.D. Ala.
May 9, 2008) holding that “inability to recall speadds goes to the weight which the jury may
wish to afford the testimony, not to its admissibility¥)cFarlane v. Esquire Magaziné994

WL 510088, at *9 (D.D.C. June 8, 1994).ack of specificity goes to weight and not to
admissibility”).

According toPaynewhile Pearson was regularly “pulled into a meeting” when tardy,
others “were hle to continue about their dagalthough Payne could not recafiecific
comparators who received lenient treatmemlioc. 633 at 89. Payne believed Wiley was the
driving force behind management’s differential treatment of Peadsbat 10-11. In his
experienceinitial disciplinary decisions mada consultation with Pearson and Payne by Hicks,

the firstlevel supervisor, were frequently overturned in favor of harsher punishineenéxt



day, after Hicks would have spoken to Wildpid. When suspending Pearson in August 2012,
Jackson also said it was “over [her] head” and pointed to Wiley’s office. Doc. 66 at Y 26.

Pearson also waseverallowed to use&acaton days to avoid discipline when he was late
or absent, including-most crucially—-on November 28, 201When he aived ninety minutes
late Id. at 71113, 32. Here, too, Wiley was the apparent driver of the refusal to heed Pearson’s
requests, as Hicks routinely told Pearson that the denials were “over his heads3-D at 16,
pp. 187-88; Doc. 66 at § 32. By contrastChrist and Payntestified,a white employee who
hadextensiveprior attendance problems of his owan$Braun, was allowed to take a vacation
dayrather than face further discipliméhenhe ‘was suspended and he goofed up on his.days
Doc. 63-2 at 11-12, 25-26; Doc. 63-3 at 20; Doc. 66 at 1Bt8un’s attendance record was
similar but not identical to Pearson’s, consisting of “a lot of disability, a ecaftiardies,
illnesses, incidentals.Doc. 63-3 at 20. Like Pearson, Braun was supervised at the second level
by Wiley. Id. at 20; Doc. 66 at § 13. Chrasowas sometimes allowed to tak@acation day
on the spot if, for example, he had car trouble on his way to work. Doc. 63-2 at 20.

Apart from attendanceelated issues, there wevther ways in which Pearsappears to
have beettreated more harshly than others. Hiskgyled Pearson out for criticism at team
meeting. Doc. 633 at 310. In addition]llinois Bell enforced rules against receiving overtime
and other benefits while on light duty “tightly” against Pearson. Do@ #&3t2. By contrast,
whenBata(one of thewvhite employees who received “more favorable” treatmaotording to
Christ)was hurt, sheeceived overtimassignmentslbid. Similarly, Pearson was required to
report to the central office while on disability, while another technician, John Boodeves
permitted to remain at the garage &gt sit in the office” Id. at 13-14.Pearson was also sent

to service DSL connections withdirst receivingtraining on how to do so, while most non-

10



African American technicians who wesent to perform those jobeceivel the training.Doc.
63-2at 1415. Rnally, astothe timePearson receivegerformancesased discipline for failing
to check an F1 terminal arolr his issues accessing a customer’s residengeHispanic
techniciansinsuccessful in completing the same assignment were not disciplined. [®at 63-
8; Doc. 66 at 1 22.

Discussion

Pearson alleges that his firing was discriminatory because he accumukeedmade
based progressive discipline more rapitiign a similarly situated neffrican-American
employeewvould have, transforming his lateness on November 28, 2011 into a fireable offense.
Doc. 61 at 6-7. Although Pearson brings his claim under § 1981 and not Title VII, “[t]he same
requirements for proving discrimination apply to claims uridge VIl [and] 8§ 1981”

Egonmwan v. Cook @n Sheriff'sDep’t, 602 F.3d 845, 850 n.7 (7th Cir. 20;16¢e also

Morgan v. SVT, LLC724 F.3d 990, 995 (7th Cir. 2013) (“[T]he methods of proof and elements
of a Section 1981 case are essentially identical to those in a Title ¥IT)d@sternal quotation
marks and alteration omitted). So the court will cite W precedents in addressing Pearson’s
§ 1981claim.

Until recently, plaintiffs in thé&Seventh Circuit could avoid summary judgment in
employment discrimination cases by making one of two showiBgs.e.g, Chaib v. Geo Grp.,
Inc., 819 F.3d 337, 341 (7th Cir. 201®arothers v. Cnty. of CopB08 F.3d 1140, 1148-49 (7th
Cir. 2015). First, alaintiff could attempt to satisfthe secalled “direct method” of proof;
under that method, the court would evaluate whether the pldiatffpresent[eldsufficient
evidence, either direct or circumstantial, that the employer’s discriminatonua motivated an

adverse employment actionHarper v. Fulton Cnty.748 F.3d 761, 765 (7th Cir. 2014ge

11



alsoColeman v. Donahe&67 F.3d 835, 845 (7th Cir. 2012). Second, a plaintiff could avoid
summary judgment by satisfying tee-called “indirect method” of prdo Set forthin

McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973), the indirect metlaidws the

plaintiff to shiftto the defendant the burden of proof on the question of intent once the plaintiff
makescertain showingsSee idat 802. Specific8l, the plaintifffirst has to make prima facie
case,'showingthat (1) she is a member of a protected class; (2) she met her engployer
legitimate jobexpectations(3) she suffered an adverse employment action; and (4) similarly
situated employees oide of the protected class received more favorable treatmi€ntther v.
Zarubg 819 F.3d 970, 976 (7th Cir. 2016) (internal quotation marks omitted). pfahreiff
makes heprima faciecase, the burden shifts to the defendant to give aliseniminatory
reason for treating the plaintiff the way it did, and if the defendant neétsrden, the burden
shifts back to the plaintiff to show that the defendant’s explanation was juseatp&ste
McDonnell Douglas411 U.S. at 802, 804.

In Ortiz v. Werner Enterprises, In@34 F.3d 760 (7th Cir. 2016), the Seventh Circuit
eliminated the distinction between the direct and indirect methods, stating thatiffifnhas
come to jettison thee diversions and refocus analysis on the substantive legal i$duat764.
The substantive legal issue@rtiz was “[w]hether a reasonable juror could conclude that Ortiz
would have kept his job if he had a different ethnicity, and everythinghatbeemained the
same.” Ibid. The district court appeared to have considered some evidencahendeect
method but not unde¢heindirect methodand vice versad. at 763, and the Seventh Circuit held
thatto bereversible errgrid. at767. In the process, the Seventh Circuit explicitly overruled
numerous decisions “to the extent that these opinions insist on the use of tharahiadirect

framework.” 1d. at765-66. Ortiz also explicitly overruled precedents that instructed district

12



courts to determine under the direct method whether the plaintiff had presented acioonvi
mosaic” of circumstantial evidencéd. at 764-65.0rtiz makes clear, though, that it does not
undermine “the burden-shifting framework createdmponnell Douglags explaining:
Today’s decision does not concévicDonnell Douglasor any other burden-
shifting framework, no matter what it is called as a shorthaiie.are instead
concerned about the proposition that evidence must be sorted into different
piles, labeled “direct” and “indirect,” that are evaluated differenihgtead,

all evidence belongs in a single pile and must be evaluated as a Whalte.
conclusion is consistent witticDonnell Douglasand its successors.

Id. at766.

To survive summary judgment, then, a plaintiff must present evidence that, conaglered
a whole, would allow a reasonable juror to conclude thatvslsediscriminated against due to a
protected characteristisuffering an adverse employment actasma result See Cole v. Bd. of
Trs.of N. lll. Univ, 838 F.3d 888, 899 (7th Cir. 2018YIcDonnellDouglasidentifies one
pattern that the evidence might fit that would enable a reasonable juror to Gnichohation—
namely, a pattern of evidence showing that the plaintiff belonged tected class, met her
employer’s legitimate expectations, suffered an adverse employment actiowas similarly
situated to other employees who were not members of the protected clagwandre treated
better, provided that the defendant fails tocatate a reasonable alternative explanation or the
plaintiff shows that the proffered alternative explanation is a pretext. Buattezrpidentified in
McDonnell Douglass just one way that the record evidence could enable a reasonable juror to
find discrimination. See Volling v. Kurtz Paramedic Servs., ]840 F.3d 378, 383 (7th Cir.
2016) (noting thamcDonnell Douglass “a common, but not exclusive, method of establishing
a triable issue of intentional discrimination’ district court must not limit its analysis to
McDonnell Douglasr treat some evidence as relevant toMle®onnell Douglasanalysis but

not to the broader question whether “a reasonable factfinder [could] conclude thatrith# gl
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race, ethnicity, sex, religion, or other proscribed factor caused the dischargercaderse
employment action.”Ortiz, 834 F.3d at 765.

Accordingly, the court will first lay out every piece of (properlyretord) evidence that
weighs either way on the question whether Pearson was terchbeatause he was African
American. The court will then see if the evidermmsidered as a whaqléts theMcDonnell
Douglaspattern; if it does, then Pearson survives summary judgment. If the evidence does not
fit the McDonnell Douglagattern, then the court will step back and—ageaomsidering the
evidence as a wholedetermine whether a reasonable factfinder could conclude that Pearson
was discriminated against; if so, then Pearson survives summary judgmennatntchién not.
SeeCole 838 F.3d at 89%rtiz, 834 F.3d at 765.

Here is the evidence weighing in favor of a finding that Pearson was éoadige he was
African-American. Prior to 2009 and before comitgthe Hastings Garage, Pearson’s record
was devoid of any formal discipline. Doc. 63-2 at 5; Doc. 66 at § 6. Once Pearson began to
accumulate discipline, the tardi#st counted against him were—with the exception of his final
tardy on November 28-<€lose calls, between temdfifteen minutes late Doc. 62 at 1 30-32
Doc. 63-5 at 7; Doc. 66 at 1 25. At least one Afmcan-American technician, Macines, was
“habitually” late—making him a worse offender than Pears@mdMacines was never
reprimanded or disciplined. Doc. 63-2 at 18-19. The union stewards whiaBen
disciplinary mattersioticed that other noAfrican-American employegsncluding Feck,

Galinski, and Batayere treated moremgently, too. Id. at 7-8; Doc. 63-3 at 8-9. And Pearson’s
request to take a vacation day when he was mistaken about his suspension dategevas deni

even thouglthe experience of Christ afdtaun (who had chronic attendance problems of his

14



own) shows that noAfrican-American employees were at leastmetimes afforded that
opportunity. Doc. 63-2 at 11-12, 20, 25-26; Doc. 63-3 at 20; Doc. 66 at { 13, 32.
Pearson experiencether strict treatmeras well He was singled out for criticism.
Doc. 633 at 910. Limitationsassociated with placement on didiépwere enforced against
him, while certainnon-African-American employees had more favorable experiences. Dé&t. 63
at 1214. Pearson was denied nesa&ry training thaton-African-American technicians
received Id. at 14-15. And at least some of his performance-based discipline was not issued
against normAfrican-American technicians whwad similar problems on the same day. Doc. 63-
3 at 8; Doc. 66 at 1 2ZWith respect to thgtoint, Defendants argue that the supporting
testimony does nahake cleawhether the Hispanic technicians made all of the same errors as
Pearson, or only soméoc. 64 at 6 (citing Doc. 66 at  22)hat is true. But even granting
that the testimonis imprecise, its still relevant eviden¢cseeMcFarlang 1994WL 510088, at
*9, and therefore must be considered ur@eiz, seeWilliams v. Office of the Chief Judge of
Cook Cny., 839 F.3d 617, 626 (7th Cir. 2016) (“We must consider the evidence as a whole,
rather than by asking whether any particular piece of evidence proves thg dasH.h).)
Although Pearson does radtegetha any of this treatment was itsal€tionablydiscriminatory,
Doc. 61 at 13, it imeverthelessvidence—on which a reasonable jury might (or might plee
weight—boththat maagement had it in for Pearsand that race was tlexplanatory variable.
Finally, there is evidence that Wiley was unusually strict with Pedrsocause he
harbored a grudge against him and questioned his work ethic. Doc. 63-2 at 21, 23-24. Wiley
had held a similar grudge againsotrerAfrican-American emfpyee Akers,he viewed as

“lazy.” 1d. at21-22.

15



Here is the evidence weighing against a finding that Pearson was firedébbkeamas
African-American. lllinois Bell's technicians needed to be punctual and dependable and to
report on time to work. Doc. Gi f{14-15, 17, 31. Pearsevasten to fifteenminutes late to
work five times in2011. Id. at {1 30-32. He was absent on six different occasions while
assigned to the Hastings Garagienfor multiple days in a row, and he took several months of
disability leae that were later deemed impropéd. at 127-29, 33-35, 38-39He was also
suspended several times for falling short of performance expectatibrag 19 36, 40. When
informed of one such performance-based suspension, he responded angvidykaddaway
without listening to the dates he was to serve the suspension, causing him to beimiuiety
late to work the following day (the incidethiat precipitated his terminatianpoc 544 at 14,
Doc. 62at 1142-45, 49; Doc. 63-1 at 10-11, pp. 125-28. All of the forgoing warranted discipline
under the company’s stated attendance policies, and Defendants followed thespregre
discipline plan in the sanctions it imposed, up to and including Pearson’s firing. In tee obur
doing so, DefendantssuedPearsomultiple “first written warnings” before progressing to a
“second written warning.” Doc. 62 at 1 29-30, 32.

Meanwhile, he onlyracial comment angupervisomade was Hicks'’s “black ass”
comment, and there is no evidence that Widlye key decisionmaker-eve referred to
Pearson’s raceld. at 1167-69. Finally, not all of the employees who received more lenient
treatment than Pearson were sfinican-American Harris’'s habitual lateness was treatath
the same leniency &dacines’s,and Harris was AfricaAmerican. Doc. 62 at 18-19.

Starting withMcDonnell Douglasand its first stepPearson has made lpisma facie
case The only elements of tharima faciecase in dispute atbe secondwhether Pearsomet

lllinois Bell's legitimate performance expectatiosd the fourthwhether he has identified any
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similarly situated individuals outside the protected class who were treatecthatiéie was.
Defendants contend that Pearson’s attendance history shows that he did niogimiegitimate
expectations. Doc. 52 at 7-10. Buteve as here, there is evidenitkat the employer applied
its legitimate expectations in a disparate manner, the second and fourth prvteioonell
Douglasmerge, allowing the plaintiff to establistpama faciecase by establishing that
similarly situated employees were treated more favorafigylor-Novotny v. Health All. Med.
Plans, Inc, 772 F.3d 478, 492 (7th Cir. 2014¢e also Perez v. Thorntotsg., 731 F.3d 699,
704 (7th Cir. 2013).To establish unequal treatment, Pearsonostidentify a comparator who is
directly comparable tfhim] in all material respects. to eliminate other possible explanatory
variables.” Williams 839 F.3cat 626 gllipsisin original) (internal quotation marks omitted).
Courts “conduct a common-sense examination” of potential comparators, who “need not
be identical in every conceivable wayPerez 731 F.3cat 704 (internal quotation marks
omitted);see alsaColeman 667 F.3dcat 847 (noting that there is no “magic formula” for
identifying relevant comparators atitht “the similarlysituated inquiry should not devolve into
a mechanical, ontw-one mapping between employees”) (internal quotation marks omitted). In
theusual case, it suffices that comparattfl) dealt with the same supervisor, (2) were subject
to the same standards, and (3) engaged in similar conduct without such diffeigotiati
mitigating circumstances as would distinguish their conduct or the emplogatsant of
them.” Coleman 667 F.3d at 847 (internal quotation marks omittedg also Gates v.
Caterpillar, Inc.,513 F.3d 680, 690 (7th Cir. 2008eirick v. Indiana Univ.-Purdue Univ.
Indianapolis Athletics Dep't510 F.3d 681, 688 (7th Cir. 2007)Ultimately, the crux of the

issue is whethdthe plaintiff's] and [the comparator'shisdeeds weresufficiently distinct to
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distinguish meaningfully between them at summary judgment, or whethgr@jid
reasonably find they were comphte.” Perez 731 F.3d at 705.

Pearson haslentifiedsuch a comparator Macines. If ajury credits Christ’s testimony,
it could conclué that Macines, by virtue of being “habitually” late, was at least as bad an
attendanceppleasPearson, who wasdtiiplinedfor arriving just outside the taminute grace
period on five occasions ovtre coursef a year. Unlike Pearson, Macines, who is not African-
American,was apparently never disciplined. Th#terence in enforcemeaststrict for Pearson,
nonexstentfor Macines—is evidence that Pearson was being targeted because of his
membership in a protesd class See Kasten v. Saint-Gobain Performance Plastics C603.
F.3d 966, 974 (7th Cir. 2012) (holdirg,a Fair Labor Standards Act catieat an employer’s
progressivelyisciplining plaintiff“everytime he missed a punch or punched in lata%
evidence of retaliatiowhenthe same employdead been afforded leeway beforedmgaged in
protected activity.

Defendants contend that the oett does not definitivelgstablishthat Macines was never
disciplined suggesting that such discipline might have occurred “when Christ was not present.”
Doc. 64 at 5. But a jury could reasonably infer that Chaisgxperiencednion steward, would
have been privy to any such discipline if it occurred, and Christ said he was scrupulously
punctual on the days he worked. Defendants further object that Pearson has not provided
sufficient detail about Macines‘conduct and background to determine whetmetwo are
similarly situatedbelieving thaChrist’s testimony that Maces was “habitually” latés too
vague to make a meaningful comparisdind. This argument, too, is unavailingvhatever
“habitual” latenesgntails Defendants have identified only six occasions on which Pearson

reported late during his twithal years of employmerat the Hastings Garagand—edrawing
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inferences irhis favor—it is reasonable to infer from Christ’s testimony thaicMas was late
far more often.

Contrary toDeferdants submissionStevenson v. United Airlines, In2015 WL
1977673 (N.D. lll. May 1, 2015), does not support a different refulbtevensoran African-
American plaintiff identified several neAfrican-American coworkers who he believed had
committed similar offenses but were not similarly disciplinl.at *4. The alleged misconduct
in that case-falsifying records in the tightly regulated environment of an internatiorgdrg
id. at *1-2—triggered a nuancedulti-stagedisciplinary processd. at *2, inthe course of
which the plaintiff alleged he was treated unfairlg, at *2-3. As to comparators about whose
offenses or disciplinary proceedintdje plaintiff provided no informatioather than the bare fact
that they violated the same Wptace rule, theourt held that it was “impossible to evaluate
whether these employees were similarly situatéd."at *5. The courtdid not hold that every
detail of a comparator’s disciplinary history needs to be spelled out in ewery Baarsonds
provided enough information to answer the simpler questizat are relevatiere: was Macines
late at least as often as Pearson, and, if so, was he disciplined Rtadlihg reasonable
inferences irPearson’s favothe recorcanswers those questiorygs Macines wadrequently
late, and n, he was not disciplined.

That conclusion is in keeping with Seventh Circuit precedent, which teach&aitiaes
neednot be a carbon copy of Pearsmrhave violated the rules in precisely the same tway
serve as a valid comparatdee PerezZ/31 F.3d at 704-0%;oleman 667 F.3d at 851 Where
a proposed comparator violated the same rule as the plaintiff in an equivalent oemnou® s
manner, courts should no¢miand stict factual parallels.”). Thiapproach makes especially

good sensehere, as her&earson’s firing was the culmination of @gressive system of
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discipline. That makes itnimportanwwhetherPearson has offered evidence of Macines’s
overalltrack record. Because Macinesd a worse record tdrdinessthan Pearson but was
treated more favorablynder lllinois Bell’s supposedly uniform system of attendance
expectationsthe evidence regarding Macines raiadsable issue whether, but for
discrimination, Pearson would tllave accumulated as many attendance violati®he alid.
That in turn means @asonablgury could conclude that, but for discrimination, the Esaw

that led to his firingvould not have been a last strénad he not been Africaimerican See
Ortiz, 834 F.3d at 764 (instructing district courts to focus on the “sole question that matters:
Whether a reasonable juror could conclude that [the plaintiff] would have kept his job d e ha
different ethnicity, and everything else had remained the garf&@Ven this conclusion, there is
no need to decide whether Braun, Fleck, Galinski, and Bata are poopparators.

Thereis also evidencé&om which a reasonable jury could conclude that Wiley thas
key actor behindhediscipline thatPearson receivedAt least once when suspending Pearson,
Jackson said it was “over [her] head” and pointed to Wiley’s office. Doc. 66 atifi@6& said
the same when denying Pearson’s requests to cover attendance violationg) layvagiation
day. Doc 63-1 at 1p. 187#88; Doc. 66 at § 32. Andayne testifiedhat disciplineon which
he, Pearson, and Hicks agreed would change the nexXtaayvhich he drew the reasonable
inference that Wiley was actively involved in determining Pearson’s diseipehind thescenes
andwielded his authority to treat Pearson more harshlyttmafirstlevel supervisorsvere
otherwise inclined. Doc. 63-at10-11. A reasonable jugould draw the same inference.

With Pearsorhavingestablished arima faciecase, the burden shifts to Defendants to
put forward a rac@eutral justification fofiring him. See Colemar667 F.3d at 845.

Defendantdiave done so by adduciegidence that Pearson’s attendance problems were too
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much to bear, that they adhered to the progressive discipline policy, and that he was shown
leniency but nevertheless had simply “run out of second chances.” Doc. 52 at 12-13. The
guestion, therhecomesvhether Pearson has addusedficient evidence for a reasonable jury
to concludeghat Defendants’ explanation is pretextu8lee Colemar667 F.3d at 852-53.
Importantly,Defendantglo notarguethat they singled out Pearson or treated him unfairly for
reasons apart from his race; their raeitral justification is that he was not teshunfairly at

all. Doc. 52 at 12-13. Accordingly, Pearson need only cast doubt on whether theatexs
evenhandedly in order to raise a legitimate question of pretext at this finaf stegvicDonnell
Douglasanalysis. See Freeman Wadison Metro. Sch. Dist231 F.3d 374, 379 (7th Cir. 2000)
(“[T]he pretext analysis necessarily focuses on the reason provided.”).

The primary evidence weighing toward findipgetext isthe comparator evidence
already discusse@vhich “can do ‘double-duty’ at both ¢hprima facie and pretext stages.”
Coleman 667 F.3cht 858 see also Gordon v. United Airlines, In246 F.3d 878, 892 (7th Cir.
2001). That is because “evidence of selective enforcement of a rule calls irttorgtes
veracity of the employer’s explanationColeman 667 F.3d at 857 (internal quotation marks
omitted). That said, omparator eviderecalonedoesnot necessarily suffice to establish pretext
See idat 859(considering comparator evidence “[tlogether with” other evidence to establi
pretext) Gordon 246 F.3cat878 (holding that comparator evidence “further emphasized”
pretext estdished on other grounds).

Here,the factthatPearson experienced otherusuallystrict treatment reinforces the
suspicion that he was in fact being singled out, not treated evenhandedly. Eearsdn does
not allege thabefendantshonattendanceelateddifferentialtreatmenbof him was itself

actionablydiscriminatoryor contributed to his firing, Doc. 61 at 13, it nevertheis$srther
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evidence—on which a reasonable junyight (or might not) placeveight—casting doubt on
management’s raeeeutra justificationthat it was merely calling balls and strikes against
Pearson under a uniform system of workplace expectations. A reasonallegaould credit
Christ’s testimony that Wiley previously singled oubtrerAfrican-American, Akersywhom
Wiley perceived as “lazy{inaccurately, in Christ’s view) for harsh disciplinary enforcement,
and from thatnfer thatrace played a role
It of course is entirely possible that a reasonable jury could findDéfandants
decisions about when, whether, and how to discipline Pearson were made in good faith, or at
leastfor non+acial reasons Specifically, a jury could conclude, as Defendants put it, that
Pearson receivetultiple opportunities to correct his behavior by repeating steps in the
progressive discipline process,” which would be “bizarrd termination were their
surreptitious end goal.” Doc. 52 at 1&fter all, Pearson had already received a “first” written
warning when he began to be disciplined for tardiness, and his tardies triggered ondyaldditi
“first” warnings; he did not progress to a “second” warning (and accompanyingagne
suspension) until he was again altogether absent from work for two days. Doc. 62-8811 29
Although a reasonable jury could reach that conclusion, the evidence would allow it to
conclude that Defendants’ tardiness concerns were pretext for race discamiriagiarson has
thereforecarried both his burdens under ieDonnell Douglagramework And because
Pearson survives summary judgment urddeDonnell Douglasthere is no need undéxrtiz to
examine more broadly whether the record would allow a reasonable jury to findsthedtéhi

caused his termination.
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Conclusion

For the foregoing reasons, the Defendants’ summarynedgnotion is denied.This

1t

United States District Judge

case will proceed to trial on Februdry, 2017.

December20, 2016
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