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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MONETTE E. SACCAMENO,

Plaintiff, Case No.15C 1164
Judge Joan B. Gottschall
V.

OCWEN LOAN SERVICING, LLC, and
U.S. BANK NATIONAL ASSOCIATION,
as trustee for C-BAS MORTGAGE LOAN
ASSET-BACKED CERTIFICATES, Series
2007 RP1,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Monette Saccameno (“Saccameno”) sued Ocwen Loan Servicing, LLC
(“Ocwen”) and U.S. Bank National AssociatiotJ(S. Bank”) (Ocwen and U.S. Bank together,
“defendants”): alleging that they engaged in wronbfoan-servicing and debt-collection
practices. Before the court are motions by therm#ants seeking reconsigtion of two of the
court’s rulings—one denying their motion forrpal summary judgment and one denying their
motion for leave to amend their answer. F@r tbasons discussed below, both motions are
denied.

|. Background?

! Although the complaint names both U.S. Bankl ®cwen as defendants, Saccameno’s claims
are based almost entirely on Ocwen’s conduct.fansas her claims are asserted against U.S.
Bank, they are based on a theof vicarious liability.See2d Am. Compl. § 7. Thus, as in
previous opinions, the court here usesw@n” and “defendants” interchangeably.

2 A more detailed account of the factual backgibto the litigation can be found in the court’s
previous opinionsSee Saccameno v. Ocwen Loan Servicing, NaC15 C 1164, 2017 WL
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In 2008, Saccameno fell behind on her mortgage payments and ultimately defaulted on
her mortgage loan. This prompted U.S. Ban&doelerate the entire balance of the loan and to
begin foreclosure proceedings on Saccansehome. In December 2009, Saccameno filed for
bankruptcy. She received a discharge in 2013véver, Ocwen mistakenly coded Saccameno’s
bankruptcy discharge as a dissal. As a result, Ocwen camtied attempts to collect from
Saccameno amounts that had in fact been discharged in the bankruptcy proceedings. From
October 2013 to February 2015, Saccamenoreenthly mortgage payments to Ocwen.
Because Ocwen’s records indicated that the patgriaited to cure Saccameno’s default, Ocwen
returned the payments. Saccameno contacted Ompeatedly over the course of these months
in an effort to rectify the error. Her effsrproved unavailing until shortly after she filed the
instant suit. In the meantime, Saccameno shes suffered from depression and anxiety, living
in constant fear that she would lose her hogie further alleges, amonther things, that she
was so distraught by her ongoing difficulties withw@o that she was unable to perform her job
and was ultimately fired.

Saccameno asserts claims against the defenftan{1) violation of the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. 8§ 168%eq (2) violation of the lllinois
Consumer Fraud and Deceptive Busineszctices Act (“ICFA”), 810 ILCS 505/at seq (3)
violation of the Real Estate Settlemé&rbcedures Act (“RESPA”), 12 U.S.C. § 26filseq (4)
breach of fiduciary duty; and (5) violation afbankruptcy court’s discharge injunction.

In June 2017, Ocwen moved for partiatrsuary judgment as to Saccameno’s ICFA,
breach-of-contract, and breach-of-fiduciary-dcigims, as well as her request for punitive

damages. On November 8, 2017, the court granted the motion as to Saccameno’s claim for

5171199 (N.D. Ill. Nov. 8, 20178accameno v. Ocwen Loan Servicing, LNG. 15 C 1164,
2015 WL 7293530 (N.D. lll. Nov. 19, 2015).



breach of fiduciary duty but deni¢kde motion in all other respec&eeSaccameno v. Ocwen
Loan Servicing, LLCNo. 15 C 1164, 2017 WL 5171199 (N.D. Ill. Nov. 8, 2017).

On November 29, 2017, Ocwen moved to amenenswer to include two additional
affirmative defenses to Ocwen’s FDCPA clairBseDefs.” Mot. to Am. Answer, ECF No. 162.
After a hearing, theaurt denied the motiorfseeMinute Order, Dec. 1, 2017, ECF No. 169.
Ocwen subsequently filed separate motiomkisg reconsideration of the court’s rulings
denying its motion for partial summary judgmeand its motion to amend. The court addresses
each motion in what follows.

Il. Legal Standard

Motions to reconsider are typically brought gusnt to Federal Rule of Civil Procedure
59(e). It is well-settled, however, that R&@(e) motions apply only to final orde&ee, e.g
Galvan v. Norberg678 F.3d 581, 587 (7th Cir. 2012) (ngtithat “a traditional Rule 59(e)
motion to reconsider ... can only follow a ‘judgni&n By contrast, the orders at issue in
Ocwen’s motions to reconsiderke court’s denial of its main for summary judgment and its
motion to amend—are interlocutoiyee, e.gHaze v. Kubicek880 F.3d 946, 950 (7th Cir.
2018) (“It is basic proceduréw that a denial of summajydgment is an interlocutory
ruling.”); Infra-Metals Co. v. 3600 Michigan GdNo. 209-CV-170RM, 2009 WL 5322948, at *8
(N.D. Ind. Dec. 28, 2009) (denial of a motion toeard is an interlocutory order). Motions to
reconsider interlocutorgrders are governed by Federal Roile€€ivil Procedure 54(b), which
“provides that any order that doest resolve all claims as to g@arties ‘may be revised at any
time before the entry of a judgment adjudicatifighee claims and all # parties’ rights and
liabilities.” See, e.gPatrick v. City of Chicagol03 F. Supp. 3d 907, 911 (N.D. Ill. 2015)

(quoting Fed. R. Civ. P. 54(b)galvan 678 F.3d at 587 (“Rule 54(b) governs non-final orders



and permits revision at any time prior to #rery of judgment, thereby bestowing sweeping
authority upon the district court toa@nsider [interlocutory orders].”).

Nevertheless, the standard applicable to omstito reconsider under Rule 54(b) is largely
identical to that of Rule 59(e$ee, e.gMorningware, Inc. v. Hearthware Home Prod., Indo.
09 C 4348, 2011 WL 1376920, at *2 (N.D. Ill. Ag2, 2011) (“The standard courts apply in
reconsidering their decisionsgenerally the same under both R&fe) and Rule 54(b).”). “In
general, motions for reconsidertiare ‘viewed with disfavor,’ral they are grante'only in the
rarest of circumstances and wiénere is a compelling reasonUhited States v. Givenblo. 12
CR 421-1, 2016 WL 6892868, at *2 (N.DI. Nov. 23, 2016) (quotingiCP of Ill., Inc. v.
Farbman Grp. I, InG.991 F. Supp. 2d 999, 1000 (N.D. Ill. 20L3Motions for reconsideration
serve a limited function; to correctanifest errors of law or facr to present newly discovered
evidence.Hicks v. Midwest Transit, Inc531 F.3d 467, 474 (7th Cir. 2008) (quotation marks
omitted). Courts have repeatedly admonished hiigighat a “motion to reconsider is not at the
disposal of parties who want to ‘rehash’ old anguts that previously were made and rejected,
or to raise new arguments or evidenaa ttould have been previously offere8.E.C. v. Lipsaon
46 F. Supp. 2d 758, 766 (N.D. Ill. 1998) (citatenmd quotation marks omitted). In short, “[a]
party moving for reconsideration bears a heavy burdeairie v. Burge897 F. Supp. 2d 714,
716-17 (N.D. Ill. 2012) (citingcaisse Nationale de Credit Agricole v. CBI Industries,,|90.
F.3d 1264, 1270 (7th Cir. 1996)).

[ll. Discussion
A. Ocwen’s Motion to Reconsider the Court's Summary Judgment Ruling
The court first addresses Ocwen’s motiomeoonsider the court’s ruling denying its

motion for partial summary judgment. Ocwen contethds the court erreith two main respects:



(1) by concluding that Saccameno had presented evidence of actual damages to support her
ICFA and breach-of-contract claims; and (2) byifigilto consider certain issues pertaining to
Saccameno’s request for punitive damages. The court considers these contentions in turn.
1. Actual Damages
In its motion for summary judgment, Ocwergaed that Saccameno had failed to present
sufficient evidence that she had incurred actiamhages (i.e., damages entailing a pecuniary
loss) as a result of Ocwen’s conduct. Because tt@n be no recovery faiolation of the ICFA
or for breach of contract withoatshowing of actual damagegg, e.g Camasta v. Jos. A. Bank
Clothiers, Inc, 761 F.3d 732, 739 (7th Cir. 2014), Ocwen contended that it was entitled to
summary judgment on these claims. The cdisagreed, holding that Saccameno had adduced
sufficient evidence from which a jury could ctumte that she suffered actual damages in the
form of: (1) the loss of her job; and (2) hert-of-pocket costs for prescription medicatiéns.
Ocwen’s overarching contention in its motion éagansider is that the court failed to offer
any “evaluation of the admissibility of Saccamerevgdence of [her] ‘pecuniary losses.” Defs.’
Mot. Reconsideration Deni&artial Summ. J. (“MTR MotSumm. J.”) 6, ECF No. 170. Ocwen
is correct that the court did not addressatimissibility of Saccameno’s evidence. The reason
for this, quite simply, is that it was unnecessary to do so. Ocwen’s motion for summary judgment
raised few objections based on admissibilitgtdad, Ocwen’s objectiomsincipally challenged
the sufficiencyof Saccameno’s evidence. To the exteat Ocwen raised any admissibility

objections, these were directed at evideinrelevant to tl court’s ruling.

% In her response to Ocwen’s summary judgment motion, Saccameno presented a list that
included what she regarded as sevedditeonal examples of actual damag®eePl.’s Ex. K,
ECF No. 140-11. Having found that Saccamemeislence of lost income and medication
expenses were sufficient to survive summary juelgimthe court did naddress the other items
on her listSeeSaccamena2017 WL 5171199, at *4 n 4.



For example, Ocwen objected to Saccameno’s citation to consent judgments that Ocwen
had entered into with the New York State Depannt of Financial Serves. In her Local Rule
56.1 Statement of Additional Material Factsc&ameno cited the consent judgments, which
identified deficiencies in Ocwen'’s infrastrucduand loan-servicing practices, to show that
“Ocwen has a history as a recidit violator of the discharge injunction.” Pl.’s L.R. 56.1 Stmt.
Add’l Material Facts 1 40, ECF No. 142. In adalitito challenging the relance of the consent
judgments, Ocwen claimed that the evidence was inadmissible under Federal Rule of Evidence
404(b) because it representedastiempt to use “admission of other wrongs in order to show
conformity therewith.” Defs.” Reply BiSupp. Mot. Summ. J. 14 ECF No. 141. Ultimately,
however, the consent judgments played litble in Saccameno’s opposition to the summary
judgment motion; and in any case, the judgmelaged no role in the court’s ruling on the
motion.

Ocwen also objected to an exhibit to Sacaamgeresponse brief designated as “Tab K,”
a list created by Saccameno’s counsel purporting to summarize various kinds of actual damages
that she claims to have suffer&kePl.’s Ex. K, ECF No. 140-11As Ocwen pointed out, Tab K

is not evidenceSeeDefs.’ Reply Br. Supp. $om. J. 2 n.2, ECF No. 1410nce again, however,

* Ocwen also challenged a declaration submitted by Saccameno as part of her opposition to the
summary judgment motiokeePl.’s Resp. Defs.” Mot. Summ. J., Ex. M, ECF No. 140-13. In

the declaration, Saccameno avers, among othegghil was terminated from my position at
Affiliated Dialysis when | couldn’t focus on my wiobecause of having to deal with Ocwen and
make them understand that | was current on my.ld@accameno Decl. { 5. As an initial matter,
like the consent judgments and Tab K, the tdig not rely on Saccameno’s declaration in

denying the motion for summanydggment. Nor, in any caseddDcwen’s summary judgment
briefing argue that the declaration waadmissible Rather, Ocwen maintained only that the
declaration was insufficient to withstanchamary judgment because it was self-serving and
because it contradicteci&ameno’s deposition testimor8eeDefs.” Reply Br. Supp. Summ. J.

5-6. These objections to Saccameno’s declaration are unpersuasive. The fact that the declaration
may have been self-servingnist a basis for disregarding 8ee, e.gMcKinney v. Office of

Sheriff of Whitley Cty 866 F.3d 803, 814 (7th Cir. 2017) (“Our esdor at least the past fifteen



the court did not rely on Tab K in decidingetmotion. Rather, the court relied largely on the
deposition testimony of various witnesses. ttu that the deposith testimony was cited in
Tab K; but that of course does not mean thatdepositions themselves are inadmissible.

In short, the court’s opinion did not reby any of the evidenoghose admissibility
Ocwen challenges. That the codid not address the admissibility of the evidence, therefore,
affords no basis for reconsidering its opinion.

Ocwen’s motion to reconsidesises a number of objectiobased on the admissibility of
Saccameno’s evidence. As emphasized above, howewations to reconsider [are] not an
opportunity to present arguments thatikd have been raised previouslZihcinnati Life Ins.
Co. v. Beyrer722 F.3d 939, 954 (7th Cir. 2013). Conseglyeany such objections have been
forfeited for purposes of this motio8ee, e.gBaker v. Lindgren856 F.3d 498, 503 (7th Cir.
2017) (arguments raised for the first time in aiomto reconsider are weed). These objections
may appropriately be raised in motions in limine—and Ocwen has done jusNira¢theless,
for completeness, the court will address the algas raised in Ocwen’s motion to reconsider
insofar as they bear on the gtien of summary judgment.
1. Loss of Employment

Saccameno claims that she lost her job dukfficulties with Ocwen. In her deposition,

she testified that during the tin question she was deeplgtidessed about Ocwen’s continued

years teach that [s]elf-serving affidavits can ediée a legitimate method of introducing facts
on summary judgment. We have tried often to@d the misconception that evidence presented
in a ‘self-serving’ affidaviis never sufficient to thwae summary judgment motion.”)

(quotation marks and citations omitted). Andtlas court’s opiniorpreviously explained,
Saccameno’s declaration did not contradict her deposition testifSeegaccamena2017 WL
5171199, at *3.

® Ocwen has filed nine motions in limine. The dawill address these sefaely in a subsequent
order.



collection efforts and her inability resolve the situation. Shesti#éied that she brought to work

each day a bag full of correspondence and other documents she had received from Ocwen, and
that instead of focusing on her job, she spemth of her time at work reviewing these

documents, asking for advice, and discussingtbhblem with her coworkers. According to
Saccameno, her firing during this period was tlsellteof her inability to focus on her work.
Saccameno claims that she suffered actual dasriagbe form of lost income when her
employment was terminated.

Ocwen first objects that Saccameno’s depmsitestimony regarding the reason for her
termination is “speculative According to Ocwen, “Saccameno herself was unsure why she was
terminated, and testified thiaer employer did not give her a reason.” MTR Mot. Summ. J. 8.
Ocwen cites a portion of Saccameno’s depositibaere, after being asked what reason her
employer gave her for terminating her employmshe stated: “They didn’t really. It's not
working out.” Saccameno Dep., Pl.’s Ex. 12, 172:9-11, ECF 133-11.

Ocwen’s characterization of Saccameno&iteony is only partially correct: while
Saccameno states that her employer “didn’t regliyé a specific reason for her termination, she
does not say that she was unsure why she wasmted. It is true that, without an explicit
statement by her employer as to why she wad fiteequires an inference to conclude that
Saccameno was fired because of her inabilifpéas on her work. But that does not render her
contention “speculative” in any pejorative serdee, e.g Senner v. Northcentral Tech. Coll
113 F.3d 750, 757 (7th Cir. 1997) (cautioning agbaequating “reasonable inference” with
“speculation”). An inference is properly deedh“speculative” if iis unsupported by facts or
evidenceSee, e.gLavender v. Kurn327 U.S. 645, 653 (1946) (hahdj that “[w]henever facts

are in dispute or the evidence is such thiatfanded men may draw different inferences, a



measure of speculation and conjeetis required,” and that sutbpeculation” is impermissible
only “when there is a completdsence of probative fadtssupport the conclusionyisser v.
Packer Eng’g Assocs., In®24 F.2d 655, 659 (7th Cir. 1991)A]ll knowledge isinferential—
and therefore opinions. But the inferences andiops must be grounded in observation or other
first-hand personal experience. They musth®flights of fancy, speculations, hunches,
intuitions, or rumors about matters remotanirthat experience.”) (citations omitted).

Here, it is simply inaccurate to say that thisrta complete absence of probative facts” to
support Saccameno’s claim that she was frechuse of her problems with Ocwen. Saccameno
has presented evidence (particularly, hetirtesy and the testimony of her coworker, Jill
Anderson (“Anderson”) that the distress causetidryongoing difficulties with Ocwen left her
unable to concentrate on her job, and thatinduhe same period, she was terminated. On
summary judgment, the evidence must be viewed, and all reasonable inferences must be drawn,
in Saccameno’s favokee, e.gReid v. Wal-Mart Stores, In274 F. Supp. 3d 817, 821-22
(N.D. lll. 2017) (“When rewewing a motion for summary judwent, the Court examines the
record in the light most favorable to the noovimg party and makes allasonable inferences in
her favor.”). Saccameno is not required tovar her case at the summary judgment stége,

e.g, Gil v. Reed381 F.3d 649, 659 (7th Cir. 2004) (“To survive summary judgment, [the non-
moving party] need not prove his claim; he neaty show that there is a genuine issue of

material fact.”). Nor is the court permitted summary judgment to weigh evidence or make
credibility determinationsSee, e.gValentine v. Joliet Twp. High Sch. Dist. No. 28@2 F.2d

981, 986 (7th Cir. 1986). (“[I]n ruling on a moti for summary judgment the trial judge must
accept as true the nonmovant’s evidence, must draw all legitimate inferences in the nonmovant’s

favor, and must not weigh the evidence or theibiiy of witnesses.”). When the evidence is



viewed in this light, the court is satisfied tlagjlury could reasonably conclude that Saccameno
lost her job due to hemgoing problems with Ocwen.

Ocwen insists that Saccameno’s testimony alone cannot be “a sufficient basis upon which
a jury could reasonably find she suffered daméad@sfs.” Reply Mot. Supp. Summ. J. 3. Simply
put, that is not the law. The Seventh Circu# hepeatedly held that a plaintiff may defeat
summary judgment based solely on hisier own testimony, whether in a depositisee, e.g
Paz v. Wauconda Healthcare & Rehab. Ctr., |.464 F.3d 659, 664 (7th Cir. 2006) (“We have
long held that a plaintiff may defeat summaurgigment with his or her own deposition.”), or an
affidavit, see, e.g.McKinney v. Office of Sheriff of Whitley Ct§66 F.3d 803, 814 (7th Cir.
2017) (“Our cases for at least the past fifteen yesash that [s]elf-serving affidavits can indeed
be a legitimate method of introducing facts on samymudgment. We have tried often to correct
the misconception that evidence presented iel&serving’ affidavit is never sufficient to
thwart a summary judgment motion.uotation marks and citations omitted).

Ocwen also takes issue with the cour€sance on Anderson’s testimony. Ocwen points
out, for example, that Anderson did not smee Saccameno and was not responsible for
evaluating her job performanadat Anderson nevergéfied to having ben involved in the
managerial decision to terminate Saccamenotlaatdshe never testified to having personally
witnessed Saccameno’s firing. As a result, Qeeencludes that “Anderson completely lacks
any personal knowledge of the official reasém” Saccameno’s termination. MTR Mot. Summ.
J. 7.

This is true as far as it goes; but nothimghe court’s opinion suggested that Anderson
was competent to testify regarding the “official reason” for Saccameno’s termination. The court

noted that Anderson had personally withesssct&meno’s behavior at work—she testified, for

10



example, that Saccameno talked about the Osneation on a daily basis while at work, and

that she (Anderson) admonished Saccameno that she wasn’t getting any work done. The court
opined that Anderson was “perfectly competerntestify to regarding such matterS&accameno
2017 WL 5171199, at *3. Anderson’s testimony gndicant because her personal observations
regarding Saccameno’s behavior at wprvide some corroboration for Saccameno’s

testimony, not because she is purported to haee privy to “official information” regarding

the reason for Saccameno’s termination.

Next, Ocwen objects that Saccameno’sinesny regarding the reason for her firing
constitutes “rank hearsay.” Once again, giveat dcwen did not raisihis objection in its
motion for summary judgment, it eaot now be offered as a basis for reconsidering the court’s
ruling on the motionSee, e.g Cincinnati Life Ins. Co. v. Beyrer22 F.3d 939, 954 (7th Cir.
2013) (noting that motions to reconsider arearobpportunity to present arguments that could
have been raised previously). Under ottiezumstances, the courtight nevertheless be
inclined to address the issue. For severabreashowever, the court believes that doing so
would not be fruitful. For one thing, Ocwen e8she hearsay issue in its motions in limBee,
e.g, Defs.” Mot. in Limine Preclude Testimony Regarding Loss of Job, ECF No. 183. Since the
court will have occasion to adels the issue in ruling on thabtion, it is unnecessary to do so
here.

In addition, the parties’ treatment of theansay issue in their briefing on the motion to
reconsider leaves much to be desifeat. example, Ocwen’s primarily relies &tephens v.
Erickson 569 F.3d 779 (7th Cir. 2009). Howevegwen does not discuss the opinion in any
depth, and on examination, it bears little reskamte to the present case. The plaintiff in

Stephensought to prove that her firing had beetaliatory by relying on a coworker’s

11



testimony about what other employees had daadiawhat the plaintif§ supervisor had said
about the plaintiffld. at 792-93.

Saccameno’s discussion of the hearsay issexeis more cursory. In order to determine
whether the testimony is questiis hearsay, the court mstow the purpose for which
Saccameno intends to use it. It is hearsay orfhadcameno intends to use the testimony for the
truth of the matter assertesee, e.gMalin v. Hospira, Inc, 762 F.3d 552, 555 (7th Cir. 2014)
(statement does not constitute hearsay whesenitt offered to prove the truth of matter
asserted). Saccameno’s briefing on the motiaedonsider does not address this question.

For present purposes, what the court cgrnis¢hat its ruling on summary judgment
would stand regardless of whether Saccametiestamony regarding her employer’s explanation
for her termination ultimately is deembdarsay. Even by Saccameno’s own account, her
employer’'s comments are vague. Indeed, Sacearseggests that her employer’s explanation
that “things [weren’t] workingout” was no real answer at alihile the employer’s alleged
comments are consistent with Saccameno’s account of why she was fired, they neither strongly
support her position nor strongly undermine it.ekplained above, and in the court’s summary
judgment opinion, Saccameno’s and Anderstessimony are sufficient to allow a jury
reasonably to conclude that Saccameno was disemiresult of her difficulties in dealing with
Ocwen.

Ocwen'’s final argument is that “even ifetle was admissible evidence on why she lost
her job, there is no evidence that the job kmssed Saccameno any pecuniary loss or actual
damages.” MTR Mot. Summ. J. 8. Ocwen pointsthat the record contains no evidence of “lost
wages, accepted or rejected unemployment claims, or other itemized, documented damages.”

MTR Mot. Summ. J. 8-9. Even without such downtary evidence, however, it is entirely

12



reasonable to infer that Saccameno lost income ffaus incurred actual damages, when she lost
her job. The lack of documentary evidence migtused at trial tohallenge Saccameno’s
testimony that she incurred pecuniary loss asaltref her firing; but such evidence is not
necessary to defeat a motion for summary judgment.

Also beside the point is Ocwen’s cortien that Saccameno found another job shortly
after her terminatiofIf true, this might be used tt@w that Saccameno’s pecuniary loss was
minimal, but it would not entitle Ocwen to surarg judgment. In order to prevail on summary
judgment, Ocwen would need to show tthetre was no evidence that Saccameno sufargd
pecuniary loss as a result of her terminatiarafty other event allegéy caused by Ocwen).

Thus, the length of time during which Saccamesmoained unemployed is irrelevant to the
court’s denial of Ocwen’motion for summary judgment.

For these reasons, the court declinegtmmnsider its conclusion that Saccameno has
offered evidence sufficient to survive summargigment that she suffered actual damages due to
her loss of employment.

2. Prescription Costs

As a second type of actual damages, Saenamites amounts she spent on prescription
medications to treat the anxietychdepression that she alleges Ishge experienced as a result of
her difficulties with Ocwen. Ocwes motion for reconsideratiorsserts that the court erred in
concluding that Saccameno had presented sufficiém¢iese that she in fact incurred such costs.
Ocwen surmises that any medication costs might have been covered by Saccameno’s health

insurance.

® In the pretrial order, Saccameno states shatwas unemployed for two weeks and estimates a
loss of $3,461.545eeProposed Pretrial Order, ECF No. 174, at 8.

13



The court disagrees. During her depositiorgc@aneno testified that she currently had no
insuranceSeeSaccameno Dep. at 142:9-15 (“A. I'm -- it's -- | mean, that’s -- my insurance
doesn’t pay for my pills....Q. Your health insoc® doesn’t provide prescription coverage? A.
No. | currently don’t even ha health insurance.”)True, Saccameno’s testimony leaves unclear
whether she might have been covered by headtivamce at an earlier ipp during the relevant
time period, and if so, whether and to whaeex her insurance might have covered her
prescription costs. Nevertheless, viewing tistiteony in the light most favorable to Saccameno,
it can reasonably be inferred that she incuoeidof pocket expenses for her medications (either
because she was uninsured or because any mtgushe might have had did not cover the full
cost of the prescriptions).

The court therefore denies Ocwen’s motiongiconsider insofar as it claims that the
court erred in its analysis oh8cameno’s evidence of actual damages.

3. Punitive Damages

Finally, Ocwen asks the court to reconsiietholding regarding the evidence cited by
Saccameno in support of her claim for punitive damages.

Ocwen first contends that the court erreddiling to address thquestion of whether,

for purposes of Saccameno’s bankruptcy discharge claim, the issue of punitive damages is

" In the declaration that she submitted in ojiffmsto Ocwen’s summary judgment, Saccameno
likewise avers that she pays for her own prescription ceseSaccameno Decl. T 3 (“I pay my

own prescription costs and incur approximately $90 per month in costs associated with filling my
prescriptions for my anti-anxiety and antidepaggsnedications prescribed by Dr. Sarantos.”).

Like her deposition testimony, however, the detlan is unclear as to whether Saccameno has
paid out of pocket for her medicatiodsring all of the relevant time period.

8 Although Saccameno seeks punitive damagestimection with both her claim under the
ICFA and her claim that Ocwen violated henkauptcy discharge order, the arguments in
Ocwen’s motion to reconsider center on Saaors claim for punitive damages based on the
discharge order.

14



properly decided by the court by a jury. It is true that #ncourt's summary judgment opinion

did not resolve this question. Indeed, the courtesgly declined to address the issue, explaining
that the question had been raised only iw@ts reply brief and therefore had not been
adequately briefedThe court further explained thawitis unnecessary to decide the issue for
purposes of Ocwen’s summary judgment motRather, the summary judgment motion raised
the question only of whether thecord contained evidence afrduct on Ocwen’s part that was
egregious enough to warrant hgosition of punitive damageSaccamena2017 WL

5171199at *8 n.8.

Ocwen’s motion to reconsider neverthelesssissihat the court “should address, as a
matter of law, and before trial to avoid a manifest error, the basis for permitting a jury to award
punitive damages for alleged violation of gtatutory injunction.” MTR Mot. Summ. J. 13.

Ocwen is correct that this issue should be resdbefdre trial; but that is what motions in limine
are for. Raising the issue in a motion to reconsider is improper because the issue simply has no
bearing on the court’'s summary judgment rulifige question of whether Ocwen’s conduct is

sufficient to justify an award of punitive damages is completely distinct from the question of

® Ocwen says that in holding that the isha€ not been adequately briefed, the court
“incorrectly ignore[d] that Defedants had to raise [the issure}heir reply because Saccameno
incorrectly suggested in her opposition, for thistfiime, that punitive damages should go to the
jury on the ICFA count.” MTR Mot. Summ. 12 (quotation marks omitted). The court agrees
that Ocwen could not have been expecteaddress the issue earlier. The court’s point,
however, was not that Ocwen should be penaliazethiling to raise the issue earlier. It was
merely that, given that briefing on the issue Wimgted to Ocwen’s reply, the court did not have
the benefit of hearing from both parties on guestion, and that, accordingly, ruling on the issue
would have been premature.
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whether the final determination on the issue ofifee damages must be made by the court or a
jury.®

Ocwen’s motion to reconsider additionadlggues that the coustopinion contained “no
legal analysis or cited authgrisupporting how a jury could finithat evidence of delay or error
met [the] elevated standard of misconduct” sseey to award punitive damages for violation of
a bankruptcy discharge order. MTWOt. Summ. J. 14. Even is this charge were true, however, it
would not necessitate reconsidtion of the court’s opiniof©cwen’s objection on this point
makes no reference to an error of apprehensichange in the law, or new evidence. Its
complaint is that the court’s treatment of thsue is insufficiently verbose, which is assuredly
not a basis for seeking reconsideration.

In any case, a more extensive discussion of the punitive damages issue was not necessary.
For one thing, the court was not making a final determination as to whether punitive damages
should be awarded. The issue before the cowstomly whether the record in this case could
possibly support such an award.eTdmswer to the latter questi@mot terribly complicated. As

(11}

Ocwen observes, “[p]unitive sanctions for viotats of the discharge injunction require actions
taken with either a malevolent intent or a cleéiaregard and disrespaaftthe bankruptcy laws
and . . . it is not sufficient to maely show that the actions wedeliberate.” MTR Mot. Summ. J.

14 (quotingRomanucci & Blandin, LLC v. Lempesiéo. 16 C 9710, 2017 WL 4401643, at *7

(N.D. lll. May 4, 2017)). Based ondfrecord in this case, it woule reasonable to conclude that

10 After Ocwen filed its motion to reconsidergetparties submitted a stipulation according to
which Saccameno’s bankruptcy discharge claimuliel be severed from her other claims. The
stipulation further provides thafter the jury trial on the other claims, Saccameno may seek a
bench trial for the bankptcy discharge clainBeeECF No. 193. This arrangement would
resolve the question of whether punitive dgesafor Saccameno’s bankruptcy discharge claim
should be decided by the court or a jury. However, for legal hasgvidgisticalreasons, the

court is not prepared to accepé stipulation without furthetiscussion. This matter can be
taken up at the pretrial conference.
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this standard is met. It is undisputed thigspite receiving notice ibuly 2013 that Saccameno

had received a bankruptcy dischar@cwen mistakenly coded the event as a dismissal. Further,
despite what would appear to the elementary nature ofelerror, and despite Saccameno’s
repeated attempts to bring theblem to Ocwen'’s attention, tleeror went uncorrected for more
than a year. Ocwen'’s initial miscoding of the diggeatogether with the length of time that it
took Ocwen to correct the erraguld reasonably support thenclusion that Ocwen exhibited

“a clear disregard and disrespect of the bankruptcy I&ts.”

Ocwen goes on to argue thdinbis law requires the considgion of several additional
factors in determining whether to award piva damages for violation of the discharge
injunction: These include: “(1) the naturetbk creditor’'s conduct; (2) éhcreditor’s ability to
pay damages; (3) the motivetbk creditor; and (4) any @rocation by the debtor.” MTR
Summ. J. 14 (quotinBomanucgi2017 WL 4401643, at *7). Notahlhowever, Ocwen’s own
summary judgment motion made no mentiothefse factors. And while the factors are
mentioned in its motion to reconsider, Ocwefers no substantive discussion as to why they
militate against an award of punitive damages imdhse. The court thus reminds Ocwen that “it
is not this court’s responslly to research and conatrt the parties’ argumentraper v.

Martin, 664 F.3d 1110, 1114 (7th Cir. 2011) (quotation marks omittéd)uddington v.
Indiana Bell Tel. C0.966 F.2d 225, 230 (7th Cir. 1992) (“The responsibility for the
identification, framing, and argument of the issuesppeal is that of the lawyers, not that of the

judges. If we assume the lawyers’ responsibgditwe unbalance the market for legal services

" The court here expresses no view as to whether the case for punitive damages would be
strengthened by evidence of t@nsent judgments that Ocwen entered into with the New York
State Department of Financiaérvices and with other regubay agencies; nor does the court
express a view as to whether such evidence wmiladmissible at trial. The latter issue is the
subject of a motion in limine, which the court will address in a separate order.
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and take time away from our consideration aediglon of other cases.'In any case, Ocwen’s
statement of the law is incorrect. The case on wihigies says only that the factors in question
are ones “thamaybe considered in determining whether punitive damages are appropriate for a
creditor’s violation of tie [discharge injunction].Romanucgi2017 WL 4401643, at *7. It does

not state that the factonsustbe considered.

In sum, Ocwen has failed to show that ttourt erred in demyg Ocwen’s motion for
summary judgment with respect to the issupufitive damages. Because Ocwen has likewise
failed to show that the court erred in itjrg Ocwen’s arguments regarding Saccameno’s
evidence of actual damages, the court denies Ocwen’s motion to reconsider the court’s denial of
its motion for summary judgment.

B. Ocwen’s Motion to Reconsider the Cart’s Denial of its Motion to Amend

The court now turns to Ocwen’s motionrezonsider the coug’decision denying its
motion for leave to amend its answer. Defs.” Mot. Reconsideration Denial Mot. Leave to Am.
Ans. (“MTR Mot. to Am.”), ECF No. 161. ONovember 28, 2017—more than a year after
Saccameno’s operative complaint had been fitemhths after the close of discovery (May 19,
2017), and after the court had ruled on Ocwen’s motion for partial summary judgment—Ocwen
sought to amend its answer pursuant toeffal Rule of Ciil Procedure 15(a)(Z¥ Ocwen’s
motion sought to assert two netatutory defenses to Saccaras FDCPA claim. The first is
the FDCPA's so-called “bona fide error” defenstjch absolves debt collectors of liability if

they can “show[] by a preponderance of evidethet the violation [of the act] was not

12 Although the court had ruled on Ocwen'’s motion for summary judgment before Ocwen filed
its motion to amend, Ocwen apparently belietret the summary judgment motion was still
pending.See, e.g Mot. to. Am. 10 (“Because thererns trial schedule yet in place, and
Defendants’ motion for partial summary judgmeés still pending, reopening limited discovery

for a narrow window of time, for example 30-d&ys, will not cause any undue delay to this
litigation.”).
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intentional and resulted from a bona fide emotwithstanding the maintenance of procedures
reasonably adapted to avoid auch error.” 15 U.S.C. § 1692k(c). The second defense is based
on the FDCPA'’s $1,000 cap on statutory damages, 15 U.S.C. § 1692k, and seeks to limit
Saccameno’s recovery on her FDCPA claim to this amount.

Amendments to pleadings are governed byeffal Rule of Civil Procedure 15. Rule
15(a)(2) provides that (afterdtdeadline has passed to amend amatter of course under Rule
15(a)(1)) “a party may amend its pleading only with opposing party’s wten consent or the
court’s leave.” Fed. R. Civ. P. 15(2). Although Rule 15(a)(2) pvides that the “court should
freely give leave [to amendjhen justice so requiresd., “district courts hee broad discretion
to deny leave to amend where there is undue detalfaith, dilatory motive, repeated failure to
cure deficiencies, undue prejudice ... wdrere the amendment would be futilésreola v.
Godinez 546 F.3d 788, 796 (7th Cir. 2008).

On December 1, 2017, the court held a hearing on Ocwen’s motion to éeehitlg
Tr., ECF No. 217. The court denied the motion, exyit@j that adding the defenses at this late
stage of the litigation would geire the court to reopen dmeery, delaying trial and causing
prejudice to Saccameno. Hr'g Tr. 11:15-16. Aduitlly, the court observed that Ocwen had not
merely neglected to assert the bona fide errtarde earlier in the litigation. Ocwen in fact had
specificallyrefusedSaccameno’s discovery requests@amwen’s policies and other documents
that would have been relevantthe defense on the ground thattsmaterials were not relevant.
Hr'g Tr. 11:7-9. In a minute order entered foliog the hearing, the court summed up its ruling
thusly: “Defendants have not shown good cause to modify the scheduling order to reopen
discovery, see Fed. R. Civ. P. 16(b)(4), and adding the bona fide error defense would result in

undue delay and prejudice (and may be futile) givdardiants’ history of antending that issues
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relevant to the defense wareelevant during discovery, séed. R. Civ. P. 15(a)(2).” Minute
Order, Dec. 1, 2017, ECF No. 166.

Ocwen’s motion to reconsider asserts thatcourt’s ruling i®rroneous in several
respects. Although some of these apply to lobtihe affirmative defenses Ocwen seeks to
include in its amended answer, the ¢@addresses each defense separately.

1. The Bona Fide Error Defense

Ocwen first argues that the coerred in denying it leave tssert the bona fide answer
defense. Ocwen contends that in her oppastoathe motion to amend, Saccameno failed to
raise a sufficient basis for aging the motion. Specifically, Ocwecontends that Saccameno’s
objection to allowing Ocwen to assert the dskewas based entirely on the claim that Ocwen
had engaged in undue delay. According to Qgwmdue delay alone is not enough to justify
denying leave to amend. Rather, Ocwen claarnsarty opposing a motion to amend must also
show that it will suffer prejudice as a result.

As an initial matter, theourt notes that while sonease authority supports Ocwen’s
statement of the law on this point, there is a@iase authority indicatg that Ocwen overstates
the matter. Some Seventh Circuit cases indeed sutigd “delay alone isot a reason to deny a
proposed amendment, and that delay must be eduypith some other reason, such as prejudice
to the defendantsGeorge v. Kraft Foods Glob., In641 F.3d 786, 791 (7th Cir. 2011).
However, other cases have used less oatsy language, holding only that undue delay
typically is insufficient to justify denial of leave to amei&ke, e.g Soltys v. Costelld620 F.3d
737, 743 (7th Cir. 2008) (“Delay on its ownusuallynot reason enough for a court to deny a
motion to amend. But the longer the delay, the graat presumption aget granting leave to

amend.”) (emphasis added) (citatsoand quotation marks omitte@ubicz v. Commonwealth
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Edison Co, 377 F.3d 787, 793 (7th Cir. 2004) (“[D]elay by itselh@mally an insufficient
reason to deny a motion for leave to amend.”) (emphasis added).

Ultimately, however, it is irrelevant whethendue delay, without more, is a sufficient
basis for denying leave to amend. For regagite whether Saccameno raised the issue of
prejudice, the court plainly did s8eeMinute Order (Dec. 1, 20173ge alsddr'g Tr. 11:11-16
(“But at this point, it is highly prejudicialdrtause | cannot imagine how anyone is going to be
able to be ready for trial on this issue withseubstantial complicated discovery. And | just do
not think that is fair at thagoint. That is major prejudice.”)d. 15:1-3 (“I am not inclined to
change my mind. | think this is the essence efygtice. It is too laté). In its motion to
reconsider, Ocwen insists that Saccameno wilbegprejudiced because she already had the
opportunity to question Ocwen3(b)(6) witness, Gina Feer, regarding the company’s
policies and procedures. Ocwen raised the sangu@ment during the hearing on the motion, and
the court rejected iBee, e.g Hr'g Tr. 12:5-7 (“[A]ny lawyerwho goes to trial based on some
guestions at a deposition is probably guiltyr@lpractice on an issue like this.”). Giving
Saccameno a meaningful opportunity to preparasa against Ocwen’s assertion of a bona fide
error defense would require reopening discov@As the court has explained, discovery will not

be reopened at this late stage.

13 In its briefing on its motion to reconsider thenid of its motion to amend, Ocwen states that
“[w]here the moving party represents that no &ddal discovery will be needed, postdiscovery
amendments are deemed not to prejudieentin-moving party andhas, are allowed.” MTR
Mot. to Am. 6. On its face, this suggestattin deciding a motion to amend, courts should
simply accept a party’s say so as to whetherattmendment will entail any further discovery.
Such a proposition is utterly ingalsible on its face. Nor do eithafrthe cases Ocwen cites in
support of this claim-Grun v. Pneumo Abex CarpgNo. 90 C 5273, 1993 WL 13411 (N.D. III.
Jan. 21, 1993), dvlanuel v. Int'l Harvester C9 502 F. Supp. 45, 51-52 (N.D. Ill. 1980)—
support such a proposition. In both casesctheats granted leave to amend based on the
possibility of reopening discover$ee Grun1993 WL 13411, at *3ylanuel 502 F. Supp. at
51-52.
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Moreover, Ocwen ignores the fact that, evethaut prejudice to thparties, the burden
on the court, and the judicial system generallgresents an independent basis for denying leave
to amendSee, e.gPerrian v. O’'Grady 958 F.2d 192, 195 (7th Cir. 1992) (“The burden to the
judicial system can justify a denial of a nootito amend even if the amendment would cause no
hardship at all to the opposing party. Becausstsuntive amendments shortly before trial serve
to defeat the public’s interest in speedy resofutiblegal disputes, a district court judge is
entitled, in such circumstances, to refuse tonakoplaintif’'s amendment.”) (citations, quotation
marks, and brackets omittedyamari v. Bache & Co. (Lebanon) S.A.838 F.2d 904, 909 (7th
Cir. 1988) (“[T]he burden to the judicial systérom allowing parties t@hange theories in
midstream is a pertinent factor and mayppr@priate cases justify a refusal to allow an
amendment even if the ameneim would cause no hardshipaditto the opposing party.”).
During the hearing on the motion to amene, ¢tburt expressly raised this conce3ee, e.g
Hr'g Tr. 8:20-9:1 (“So, you may not want to delay things, but you produced a lot of stuff that |
have to decide. And | have a big docket and, kmaw, it is going to necessarily cause a delay.
That is why | am so concernafiout getting this briefed on easonably quick schedule, so | can
do it. | have other trials comg. | have to make sure that it is not going to slow up my
schedule.”)**

Finally, the court reiteratdbat prior to seeking leave to amend, Ocwen refused to
provide Saccameno with discovery that would Haeen central to the boffide error defense,

claiming that such information was not relevé@dePl.’s Resp. Defs.” Mot. Amend, Ex. 1, ECF

4 Ocwen briefly asserts a numhsrother arguments in suppatits motion to reconsider—
e.g., that denying Ocwen leave to aneiolates its constitutional righd a fair trial, or that it
runs contrary to the policy of deciding dispsiton the merits. The court has considered these
arguments and has found them to be either ireffily developed or without merit (or both).
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No. 164-1. As if to underscore the point even further, Ocwen failed to raise the bona fide error
defense in its motion for summary judgment, etreugh it advanced thensilar contention that
Saccameno’s request for punitive damages shoutttbied because its improper coding of her
bankruptcy discharge was inadvertegeDefs.” Mot. Partial Summ. J. 2, ECF No. 130. If
Saccameno had any doubt as to whether the bonarfidedefense might arise in the litigation,
Ocwen'’s failure to assert it at this point wouldr@aufficed to put it to rest. These factors make
Ocwen’s volte-face at this stage of the litigation particularly egregious.

In short, the court is not persuaded thaiis committed a “manifest error of law,” or any
other error, in denying Ocwen leave to raiselibna fide error defense to Saccameno’s FDCPA
claim.

2. The FDCPA’s Damages Cap

The second affirmative defense that Ocwen séelassert is based on a provision of the
FDCPA that limits recovery for statutorymdages to $1,000. Specifically, the Act provides:

Except as otherwise provided by this section, any debt collector who fails to

comply with any provision of this subchaptwith respect to any person is liable

to such person in an amount equal to the sum of—

(1) any actual damage sustained by suetson as a result of such failure;

(2)(A) in the case of angction by an individuakuch additional damages

as the court may allow, but not exceeding $1,000; ... [and]

(3) in the case of any successfui@t to enforce the foregoing liability,

the costs of the action, together wétleasonable attorney’s fee as

determined by the court.
15 U.S.C. § 1692k. Ocwen sought to amend its answglead that “Saccameno’s recovery of
damages under her FDCPA claim is limited, at mimsthe $1,000 in statutory damages.” Defs.’
Mot. to Am. 8, ECF No. 161.

Unlike the bona fide error defense, theradasreason to think thaisserting the damages

cap defense would require anydatbnal discovery. There is noggiute, for example, that §
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1692k caps statutory damages at $1,3@@PI|.s’ Resp. Br. Opp. to Mot. to Reconsider Denial
of Leave to Amend 5, ECF No. 206 (“Ocwen’gament it should affirmatively plead that no
more than $1,000 in statutory damages carebevered for statutory damages under the FDCPA
is patently frivolous. The statute itselbarly states that is the casesge alsolr. 4:16-23
(“MR. WOOTEN: Well, my point about the statuy cap, your Honor, is that when Mr. Bono --
when we first talked and he spoke with me -wiaated to raise the cap to say that the most in
statutory damages we could recover is a thalisatlars.... And | said, ‘Wit, if that’s your
point, we don’t disagree with thd). But for precisely this ream, there is no need to amend the
answer to assert the defenBepecially in light of Saccamersotoncession on this point, any
statutory damages she is awarded undeFBfePA will necessarily be limited to $1,000.
However, Ocwen is not merely seekingcp Saccameno’s statutory damages at $1,000;
its proposed affirmative defense seeks to limit Saccaméotalsecovery under the FDCPA to
statutory damages, despite thet that the Act provides factual damages in addition to
statutory damageSeel5 U.S.C. 8 1692k(1) (providing foecovery of “any actual damage
sustained” by individuals asrasult of a debt collector’s faite to comply with the FDCPA'’s
provisions). Ocwen does not dispws a general matter that FDICPlaintiffs may recover both
actual damages and statutory damagesHr'g Tr. 7:18-20 (“MR. BONO: In fairness -- in
fairness -- we concede the statute -- th€PB -- allows compensatory damages above the
statute.”). Ocwen nonetheless argtigat Saccameno’s FDCPA dagea should be limited to the
$1,000 statutory cap because she has presentedden®y that she has suffered actual damages.
As discussed above, the court oigethis position. Of course, @ial, Ocwen may seek to prove

that Saccameno has not suffered actual damadedh, if effective, would effectively limit
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Saccameno’s recovery under the FDCPA&1@00. But adopting such a strategy does not
require Ocwen to amend its answer.

In sum, Ocwen has failed to show what purpose would be served by amending its
complaint to add as an affirmative defense the contention that Saccameno’s damages under the
FDCPA should be limited to the $1,000 statytamount. Consequently,dttourt declines to
reconsider its decision denying Oaweave to amend its answerassert the statutory damages
cap defense.

C. Rule 16(b)(4)

As a final basis for its motion to reconsrdOcwen argues that the court applied the
wrong legal standard in rulingn its motion to amend. Speciflsg Ocwen contends that the
court applied the “good cause” standard set fiorfhrederal Rule of Civil Procedure 16(b)(4)—
which governs modifications to scheduling asderather than Rule 15(a)(2), which governs
amendments to pleadings. This argument apgpt® rest on a misreading of the court’s
December 1, 2017 minute order denying Ocwenbtion to amend. The court cited Rule
16(b)(4) in holding that Ocwen hdaliled to provide a sufficient badisr reopening discovery
(which would be required if Qeen were granted leave to amd its answer); however, the
court’s order plainly citeé to Rule 15 in denyinipave to amendseeMinute Order (Dec. 1,
2017), ECF No. 169 (“Defendants have not shown gaae to modify the scheduling order to
reopen discovery, see Fed. R. Civ. P. 16(bgdAd, adding the bona fide error defense would
result in undue delay and prejudice (and mafulike) given defendantdiistory of contending
that issues relevant to the defense weetavant during discovery, see Fed. R. Civ. P.

15(a)(2).").
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Because Ocwen has failed to show that theatcerred in denying its motion for leave to
amend its answer, Ocwen’s motion to reconsider is denied.
IV. Conclusion
For the reasons discussed above, the cmmies Ocwen’s motioto reconsider the
court’s denial of its motion for summary judgmé¢h70] and its motion for leave to amend its

answer [172].

Date: March 9, 2018 /sl
ban B. Gottschall
UnitedState<District Judge
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