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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICIA CALDWELL,

Plaintiff, Case No. 1%v-1784
V.
Judge Robert M. Dow, Jr.
CITIMORTGAGE, INC. and FEDERAL
HOME LOAN MORTGAGE
CORPORATION,

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Pro sePlaintiff Patricia Caldwell brings this action against Defendants Citimortdgage,
and Federal Home Loan Mortgage Corporation to challafgesclosure on diomemortgage.
Before the Court iDefendants motion to dismiss [8] under Federal RulteE Civil Procedure
12(b)(1) and 12(b)(6). For the reasons that follow, the Court grants the motion [8] without
prejudice. Plaintiff is given one final opportunity to amend her pleadings by November 28, 201
and should pay close attention to the guidance in this order, as well as tHs @aartorders, in
considering whether aamendedtomplaint might be plausible.
l. Background

This is the second federal lawsuit that Plaintiff has initiated agairfsnBants based on
their foreclosure of a mortgage on real property located at 18410 River Road in Hael Cre
lllinois. The first case was brougphto seon October 1, 2014nd asgnedcasenumber 14cv-
7652. In that casePlaintiff fled an application for leave to procegdforma pauperis The
Court denied the application, without prejudice, on Itlasis that Plaintifé application was

incomplete. The Court ordered Plaintif file a new and complete application or to pay the
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$400 filing fee within 30 days. The Court also encouraged Plaintiff to amend her ounpla
“clarify the basis for subject matter jurisdictibmecause it wasnot clear from the Cous
initial review that jurisdiction exists.[5] at 1 (Case No. 14v-7652). The Court explained that
although Plaintiffs civil cover sheet indicated that there was federal question jurisdiction, the
complaint did not contain factual allegations that establish that lawsuit arises under federal
law.” 1d. at 2. Instead, it appeared th&faintiff's claims arise from Defendahtereclosure of
a mortgagé€, and generally, such actions df@roper for state court determination, not federal
court.” Id. (quotingHilgeford v. Peoples Bank76 F.2d 176, 179 (7th Cir. 1985)).

Plaintiff submitted arevised application for leave to proceedd forma pauperison
November 5, 2014, but did ntli out the application completely. Plaintiffisodid not“revise
her complaint to explain the basis for federal jurisdiction, as the Court suggestedugty’
[13] at 2(Case No. 14v-7652) The Court dismissed Plainti$f complaint without prejudice
and advised Plaintiff that if she believed she had a valid claimnthg be heard in federal
district court, she could file a new actiold. The case was closed on November 20, 2014. On
January 22, 2015, Plaintiff filed an amended complaint in Case Nov-1852. The Court
ordered Plaintiff to file a new action ihe wished to proceed, given that the new filings were not
made until two months after the case was clo$&8] (Case No. 14v-7652).

Plaintiff filed her complaint in the instant case (Case Necwt%784) on February 27,
2015. It appears to be theane complaint she previously filed in Case No-ci47652 and is
not divided into sections or counts. On her civil cover sheet, Plaintiff has checked the box
indicating that this is dcomplaint under the ConstitutiorB{vens’ Action), Title 28 Section
1331 U.S. Codé. [1] at 1. Plaintiff allegesin the body of the complairthat she*has a right

under the First and Fiftand Fourteenth Amendments to the United States Constitatibnng



this action” Id. at 5. According to Plaintiff,“before filingthe present actigh shehad title to
and possession of real property located at 18410 River Road in Hazel Cress, llthoil here
was a mortgage on the property. The mortgage twaassferred to andleposited in a trust
pursuant to a pooling argkrvicing agreement PSA’) dated April 1, 2013 The trust closed.
The trust laterforeclosed on the morage. Plaintiff argues that thérust lacked standing to
foreclose on the mortgage because the transfer did not comply with the PS& tasuasfemot
in compliance with a trusg document is voidpursuant td'New York trust law’ 1d. Plaintiff
requestss reliefthat the Court quiet title to thgroperty. Id. at 6.

Along with hernew complaint, Plaintiff also filed @ew motion for leave to procead
forma pauperid4], which the Court granted [5]. In its order, the Court encouraged Plaintiff to
amend her complaint by April 5, 2015, to address several potential problems withauengde
The Court explained that tiRookerFeldmandoctrine would prevent the Court from exercising
subject matter jurisdiction over Plaintéfcomplaint, assuming that an lllinois state court entered
a final judgment on the merits confirming the sale of Plaistiffome before Plaintiff lied the
instant lawsuit in federal cour{5] at 223. The Court further explained that, assuming Plaistiff
complaint is not foreclosed by theookerFeldman doctrine, Plaintiffs complaint may be
subject to dismissal based s judicataand/or a laclof standing to enforce the PSAd. at 3.

The Court informed Plaintiff that if she did not seek to amend her complaint by April 5, 2015,
the Court would assume that Plaintiff wishes to stand of the current comgamtiff did not
amend her complat.

Defendantdhave nowmovedto dismiss Plaintiffs complaintpursuant to Rules 12(b)(1)
and 12(b)(6) of the Federal Rules of Civil Procedure. Fed. R. Civ. P. 12(b)(1), (kxiéer

Rule 12(b)(1), Defendan&rguethat theCourt has been divested aflgect matter jurisdiction



pursuant to theRookerFeldman doctrine because the Cook Countilinois Circuit Court
already approved the foreclosure which Plaintiff challengdt®rnatively, Defendants move
pursuant to Rule 12(b)(6) to dismiss the complaint on the basis that it is barred by time dbct
res judicata Also alternatively, Defendants argue that the complaint should be dismissed under
Rule 12(b)(6) for failing to conform with Rule 8(a)(2), which requitest pleadngs in federal
court contain“a short and plain statement of the claim showing that the pleader is entitled to
relief” Fed. R. Civ. P. 8(a)(2). Plaintiff was given an opportunity to file a brief in dppo$o
Defendantsmotion to dismissbut declined to do so.
1. Analysis

A. Forfeiture

“When presented with a motion to dismiss, the-mmving party must provide some
legal basis to suppoyits] claims? Martin v. City of Chicagp2014 WL 4947674, at *2 (N.D.
lll. Sept. 30, 2014) Plaintiff has forfeited her claisby failing to respond to Defendants’ motion
to dismiss. Se&irksey v. R.J. Reynolds Tobacco A&8 F.3d 1039, 1043 (7th Ck999) (by
failing to respond responsively to the motion to dismiss * * * she forfeited her rigiuntmue
litigating her claimi); Martin, 2014 WL 4947674 at *2'A plaintiff may forfeit his or her right
to continue litigating their claims by not responding to a motion to disthissevertheless, to
aid the parties-and pro se Plaintiff in particula—the Courtexplains an additional basis on
which Plaintiff s complaint is subject to dismissal

B. Subject Matter Jurisdiction

1. Legal Standard

Federal courts are courts of limited jurisdiction, wothly “the power that is authorized
by Article 11l of the Constitution and the statutes enacted by Congress pursuant thadnetosit

Express, Inc. v. Ettinge£46 F.3d 1018, 1023 (7th Cir. 200{nternal citation and quotation
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marks omitted) In order to state a claim for relief, a complaint must cortaishort and plain
statement of the grounds for the cosijurisdiction” Fed. R. Civ. P. 8(a)(1). The plaintiff bears
the burden of establishing that subject matter jurisdiction exiBtansit Express246 F.3d at
1023. Where, as here, a plaintiff is proceedipgo se the Court liberally construes the
complaint Gould v. Schneided48 F. Appx 615, 618 (7th Cir. 2011)The Court accepts as
true all wellplead factual allegations in the complaint and draws all reasonable inferences in
favor of the plaintiff. Long v. Shorebank Dev. Cord82 F.3d 548, 554 (7th Cir. 1999)he
Court “may properly look beyond the jurisdictional allegations of the complaint and view
whatever evidence has been submitted on the issue to determine whe#twérsimbject matter
jurisdiction exists. Id.

“One component of federal question jurisdictionsigbstantiality; which is determined
by reviewing“the face of the complairit. Greater Chicago Combine & Citr., Inc. v. City of
Chicagq 431 F.3d 1065, 1069 (7th Cir. 2005) (quot@gmmon v. GC Servs. Ltd'sRip, 27
F.3d 1254, 1256 (7th Cid994);Ricketts v. Midwest NatBank,874 F.2d 1177, 11881 (7th
Cir. 1989)). Thée'determinan of whether the merits of a complaint are sufficiently substantial
is a threshold question which must be addressed by a district court before it oareexe
jurisdiction and proceed to the legal determination under Fed. R. Civ. P. 12(b)(6) of whether t
complaint states a claiim.Ricketts 874 F.2d at 1180. If the plaintif jurisdictional allegations
are “immaterial to the true thrust of the complaint and thus made solely for the purpose of
obtaining jurisdictiori, or if the federal claim iSwholly insubstantial and frivolousthen “the
court does not have the power to decide the’casd must dismiss the complaint for lack of

subject matter jurisdictionGreater Chicago Combine & Ctr431 F.3d at 1069.



An argument that th®ookerFeldmandoctine applies is considered a challenge to the
Court’s subject matter jurisdiction. Wihé&ooker-Feldmans applicablethe proper remedy is
“an order under [Rule] 12(b)(1) dismissing the suit for lack of subpatter jurisdictior.
Frederiksen v. City dfockport 384 F.3d 437, 439 (7th Cir. 2004).

2. Analysis

The Court concludesthat, although it would haveubject matter jurisdiction over
properly plead causes of action involving Defendant Federal Home Loan Mortgggmation
(“Freddie Mat), Plaintiff's alleged claims are wholly insubstanaaldmust be dismissed based
on the Cours threshold review of the complainRicketts 874 F.2d at 1180. The Court need
not reach Defendaritsargunment that Plaintiffs claims are barred by thRookerFeldman
doctrine or their arguments for dismissal under Rule 12(b)(6).

One of the two Defendants in this case is the Federal Home Loan Mortgage Corporation
(“Freddie Mat). Freddie Mac was created by the federal government in 19&&Fannie Mae
v. Hamer 2013 WL 591979, at *3 (N.D. Ill. Feb. 13, 2018)f'd sub nom. DeKalb Cnty. v. Fed.
Hous. Fin. Agency741 F.3d 795 (7th Cir. 2013)The charter creating Freddie Mac yides
that, ‘{nJotwithstanding section 1349 of Title 28 or any other provision of law * * * all civil
actions to which [Freddie Mac] is a party shall be deemed to arise under the kaedJofited
States, and the district courts of the United States bhaak original jurisdiction of all such
actions, without regard to amount or valuel2 U.S.C. § 1452(f).By this “plain language of
Freddie Mats charter, this court has original jurisdiction over any civil action to which Freddie
Mac is a party notwitstanding any other provision of ldw.Fannie Mag 2013 WL 59197t
*3 (holding that the federal Tax Injunction Aetwhich limits district court jurisdiction over

local collection of taxes-did not deprive the court of jurisdiction over Freddie Mac, bexads



U.S.C. § 1452(f) gave the court jurisdictiomotwithstanding * * * any other provision of I&y
Defendant Citimortgage is part of the sahowil action’” that Plaintiff asserts against Defendant
Freddie Mac. The plain language of section 1452(f) gives the Court jusdmter the entire
action, not just the claims against Freddie Mac.

But that isnot the end of the Coust analysisof subject matter jurisdiction Although
section 1452(f) vests the federal courts with jurisdiction over all causes oh d@otiwhich
Freddie Mac is a party, Plaintiffoes not and cannot rely on section 1452(f) as an independent
source of rights. CiGonzaga Univ. v. Dgeb36 U.S.273, 285 (2002)“(O]ne cannot go into
court and claim aviolation of § 1983—for § 1983 by itself does not protect anyone against
anything” (quoting Chapman v. Houston Welfare Rights Organizatiésl U.S. 600, 617
(2979) (internal quotation marks otted))). InsteadPlaintiff must allege that her rights under
some other source of law have been violated.

Plaintiff indicates on the civil cover sheet that this f€amplaint under the Constitution
(‘Bivens Action), Title 28 Section 1331 U.S. Codd.1] at 1. However, the complaint does not
allegeany facts suggesting that this is the true nature of Plamdf&im. ABivensaction is“an
implied private action for damages agaifesieral officersalleged to have violated a citiZen
constitutionalrights” Corr. Servs. Corp. v. Malesk834 U.S. 61, 66 (2001) (citingivens v.
Six Unknown Fed. Narcotics Agerd€)3 U.S. 388 (1971)) (emphasis added).Bigensaction
cannot be maintained against federal agen€ig3.|.C. v. Meyer510 U.S. 471, 485 (1994), or
against'private entities acting under color of federal la@orr. Servs. Corp.534 U.S. at 66. In
this case, Plaintiff does not allege that either Defendant is a federal afficgracting under
color of federal law. Instead, both Defendants are corporations, which are not suBjgens

actions.



In the body of the complaint, Plaintiff challenges the foreclosure on the 18410 River
Road property and allegdbat she has“a right under the First and Fifth and Fourteenth
Amendments tohe US Constitutionto bring this actiori [1] at 5. HoweverPlaintiff does not
allege—either directly or through fact pleadirghat Defendantdave violated any of her rights
under the First, Fifth or Fourteenth amendmerftsr instancePlaintiff does not allege when,
how, or from whom she obtained title to or possession of the property. Plaintiff does not allege
that she had a mortgage on the property or that she was related in any way to anydite who
have amortgage on the propertyPlaintiff does notallegethat Defendants held the mortgage
that was foreclosed on. Plaintiff does not allege that she has been evictetidrproperty or
deprived of any rights she has in the property.

Apart fromomitting these very basis fac®lantiff does not allege that either Defendant
is a government actor that would be subject to a claim for violations of the Firkt, diift
Fourteenth Amendment. These amendmefypsotect[] citizens from conduct by the
government, buhot by conduct by private actors, no matter how egregious that conduct might
be” Whitney v. Window to the World Conmims; Inc, 837 F. Supp. 2d 854, 856 (N.D. Ill. 2011)
(quotingHallinan v. Fraternal Order of Police of Chicago Lodge No570 F.3d 811, 815 (7th
Cir.2009)) (internal quotatiormaiks omitted; emphasis addedfBeealso Martin v. Shawano
Gresham Sch. Dist295 F.3d 701 (7th Cir. 2002) (explaining that the due process clause does
not require“the State to protect the life, liberty, and property of its citizagainst invasion by
private actors). In reaching this conclusion, the Court recognizes that Freddie Mac was
chartered by the federal government. However, this is insufficient, in anelbf tibsstransform
Freddie Mac into a government actor. All oétfederal courts to address the issue have held

that Freddie Mac is not a government actor and, therefore, cannot be held liabtdatong/ia



plaintiff’s constitutional rights, and the Supreme Court recently denied a petition for writ of
certiorari on this issue. Séed. Home Loan Mortgage Corp. v. Gainé89 F. Appx 314, 316

(6th Cir. 2014) (Constitutional claims require state action. The dispasigsue in the present
case is whether Freddie Mac is a state actor. If so, then the forecl@®urequired to comply

with constitutional due process. However, we hold that Freddie Mac is not a state actor
Accordingly, the foreclosure did not violatee Fifth Amendment), cert. denied 135 S. Ct.

1887 (2015)Am. Bankers Mortgage Corp. v. Fed. Home Loan Mortgage Cé%F.3d 1401,

1409 (9th Cir. 1996) “Freddie Mac is not a government agency subject to the Fifth
Amendments Due Process Clausg. Syriani v. Freddie Mac Multiclass Certificates, Series
3365 2012 WL 6200251, at *4 (C.D. Cal. July 10, 2012) (holding that Freddie Mac is not a
government actor even thougtihhe Federal Housing Finance Agency, a federal agency, became
Freddie Mats conservator in 2008 Liberty Mortgage Banking, Ltd. v. Fed. Home Loan
Mortgage Corp,. 822 F. Supp. 956 (E.D.N.Y. 1993) (holding that Freddie’M&rmination of a
mortgage seller/servicer was ntdtate actiori, because Freddie Mac is essentially a private
enity and the federal government in no way compelled Freddi€ sviaction). CfHerron v.
Fannie Maeg 857 F. Supp. 2d 87 (D.D.C. 2012) (holding that Fannie Mae, Freddies Igister
corporation, did not become a federal actor due to being placed under conservatorship of the
Federal Housing Finance Agency and, therefore, could not be subeetsclaims alleging

First Amendment violations).

1 In adifferent but relateatontext the District Courfor the Northern District of Indianeecently held
that Freddie Mde sister corporation, Fannie Magnot a“governmententity.” Green Tree Servicing,
LLC v. Damron 2013 WL 5570219, at *2 (N.D. Ind. Oct. 9, 2018ifd, 557 F. Appx 588 (7th Cir.
2014) The issue in that caseas whether thelefendant could remove to federal court a foreclosure
action brought against her in state court by Green Tree and FannjeoM#ee basis that Fannie Mae is a
“governmententity’ subject to the federal coattjurisdiction Fannie Maes charter @nlike Freddie
Mac's) “does not provide a source of federal jurisdictio@reen Tree Servicin®2013 WL 5570219 at
*2. The district court foundthat “the inclusion of Fannie Mae in an action doestonfer federal
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In addition to herconstitutional claims, Plaintiff alleges that Defendants have violated
“New York trust law by transferring the mortgage in a manner that did not comply with the
PSA. Plaintiff cites specifically td'l.R.C. 860G 28 USC. [1] at 5. However, the Court is
unable to find any state or federal statute or regulation that matches thisicitiheclosest
match appears to be 26 U.S.C. 8§ 860G, which is a provision of the Internal Revenue Code that
applies to real estate mortgage investment conduits. This provision has no apfarantedo
the instant casand does not provide Plaintiff with ausse of action

In short,all of the claims asserted Rlaintiff s complaintare “wholly insubstantidland
therefore insufficient to vest this court with subject matter jurisdictiolisreater Chicago
Combine & Ctr, 431 F.3d at 1069.Plainiff’s complaint musttherefore be dismissed. See,
e.g, Ricketts 874 F.2d at 1185 (dismissing complaint for lack of subject matter jurisdiction upon
threshold review, where tHallegations did not provide any facts, inferentially or otherwise, that
would suggest that [the plaintiff] had a colorable claimder the Federal Tort Claims Act and
where the*other jurisdictioml allegations, that [the defend&sit acts violated théU.S. Code
General Index for Insurance, Contracts, Real Estate Fraud &d,Feau Torts and Social
Security” were “wholly insubstantial and frivolot}, Sturdivant v. Select Portfolio Servicing,
Inc.,, 602 F. Appx 351, 35152 (7th Cir. 2015) (affirming dismissal of plaintgf§ 1983 claim
against defendants aSwholly insubstantial and frivolous, where plaintiff alleged that
defendants violated the U.S. Constitution by foreclosing on plamtiffortgagebut failed to

offer “any explanation whatsoever of how the defendants, both private parties, engagex in stat

jurisdiction on its owrd, that*the appointment of the FHFA as conservator dagsmsform Fannie Mae
into a government entity,and that‘mortgage foreclosure [is] proper for state court determination, not
federal court. Id. (internal citations and quotation marks omitted). The Seventh Caffirmed the
district courts order but did not review its holding concerning whether Fannie Mae is a gevérnm
entity.
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actiort and faled to show that thether ‘means by which a private party migleingage in state
action was'remotely relevant to her lawstiit
1. Conclusion

For the reasons set forth above, the Court grants Defehdaoti®n to dismiss [8] and
dismisses Plairffi's complaint without prejudicelf, in light of this order, Plaintiff believes that
she has a valid claim agairi3éfendants, she may amend her complainNbyember 24, 2015
Plaintiff should keep in mind the Colstprevious guidandé] concerning the Rookdfeldman
doctrine and the doctrine afes judicata which may bar Plaintiff from challenging the
foreclosure of the mortgage on 18410 River Road.

Additionally, both parties should keep in miridr any future filingsthat they need to
explainto the Courthe relationship, if any, that exists between Plaintiff and Felix Stallings, J
who was the defendant in the state court foreclosure action involving 18410 River Ruad.
Court cannot rule on the application &ookerFeldman and res judicata without this
information. Generally speaking, tHe&RookerFeldman doctrine does not defeat federal
jurisdiction when a nonparty brings the action, even though decision may involve matters
inextricably ntertwined with a state judgment18B Fed. Prac. & Proc. Juris. 8§ 4469.1 (2d ed.).
While Plaintiff s action likely would be barred BookerFeldmanif she claimed her interest in
the property through Stallings, neither party has suggested that tiesaase here. CAmaya
v. Pitner, 130 Fed. Appx. 25, 26 (2005) (rejecting plaingfargument that her federal lawsuit
challenging a mortgage foreclosure was not barre®dykerFeldmanbecause she was not a
party to the state court foreclosure action, where plaitdidies not claim title independent of
[the defendant in the state foreclosure action,] only through him,”tAedstate court foreclosure

judgment vested [the state coudfehdarnits] title in the bank). The Court also needs to know
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the relationship between Plaintiff and Stallings to assess whether theyvege guch that the
judgment against Stallings would bar Plaingftlaims under the doctrine oés judicata Ses
Simonsen v. Chicago Bd. of Edutl5 F. Appx 887, 889 (7th Cir. 2004) (Under lllinois law,

in order for res judicata to apply tithe plaintiffs] federal claims, the following three
requirements must be satisfied: (1) the statert decision must have involved the same parties
or their privies; (2) the statgourt decision must have constituted the same cause of action as the

current claims; and (3) the state court must have reached a final judgnbkatroerits’).

Dated:October 23, 2015

United States District Judge
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