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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
DEMETRIUS POUNCY, JR.,
Plaintiff, Case No. 15-cv-1840
V. Judge Robert M. Dow, Jr.
CITY OF CHICAGO, et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiff's petition for atteys’ fees and costs, and in the alternative,
for sanctions [72-1] and Plaintif bill of costs [68]. For theeasons stated losv, the Court
awards Plaintiff $64,462.50 in attorneys’ fees, ghusjudgment interest from August 6, 2016.
The Court further awards Plaintiff $981.70 in thbkeacosts and $986.70 in nontaxable costs. The
Court denies Plaintiff's requestr sanctions. The parties areatited to confer regarding the
appropriate calculation of prejudgmt interest and submit a propdsorder incorporating that
calculation along with the oth@mounts stated above ndéelathan December 20, 2017.
l. Background

Plaintiff seeks $91,225.00 in atteys’ fees and $2,202.40 irx&dble and nontaxable costs
pursuant to an accepted Rule 68 offer of judgmehich allowed judgmerio be taken against
Defendants in favor of Plaintiff ithe amount of $15,001 plusasonable attorneyf&es and costs.
In the alternative, Plaintiff also seeks to reaavis attorneys’ fees as a sanction for Defendants’
failure to produce a relevant Tactical RespoRseort (“TRR”) prior to June 2, 2016. Finally,
Plaintiff requests over $22,000 in “fees on fees"—thattorney time expended to litigate this fee

dispute.
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Plaintiff initially filed this § 1983 lawsuipro seon February 1, 2015 against Detective
John Doe, Detective Timothy O'Brien, and the QifyChicago. Plainti alleged that on August
27, 2013—after Plaintiff was arrested and changid harassing a witrss [74, at 4]—Detective
John Doe used excessive force on Plaintiff by slamming him head-firstinto awall. [1.] Plaintiff
further alleged that Detective Timothy O’Brien failed to intervenfl.] On May 14, 2015, the
Court recruited counsel to represétiaintiff in this matter. 9.] Recruited counsel filed an
amended complaint [8] and a motion to condexpedited discovery talentify the unnamed
defendant before the expiration of the two-ystatute of limitationd13], which the Court
granted. [17.]

Plaintiff then sought documen&imed at identifying the unnachdetective. Specifically,
Plaintiff requested files with the evadentification number RD HW368940/CB18731820, which
was the event identification number associatéith Whe harassment charges against Plaintiff.
Plaintiff also requested any “Tazal Response Reporasid/or Officer Battgr Reports” regarding
Plaintiff between August 26, 2013 to Augud8, 2013, among other documents. [72-4.]
Defendants emailed Plaintiff on July 22, 2015, indicatirag they were able to locate the area file,
but that “the request for any TRRame back negative.” [72-22.]

Because Plaintiff was not able to ideptthe unnamed defendant from the documents
produced by Defendants before tstatute of limitation expired, &htiff filed a second amended
complaint on August 26, 2015, naming 45 Chicago detectives who were present and on-duty when
the alleged incident ocoed. [31, at 11; 35.]

On September 23, 2015, nearly a month aft@nEff filed his second amended complaint,

the city produced a case incident report thahidied Detective Patrick Ford as the detective

! Plaintiff's original complaint named “Detective O Bryant” as a defendant [1], but his first amended
complaint identified Detective Timothy O'Brian as theaigive who allegedly failed to intervene. [18.]
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involved in the incident with Rintiff. Plaintiff filed a thid amended complaint on October 14,
2015 identifying Patrick Ford as the detective wiegedly used excessive force against Plaintiff
[40] and voluntarily dismissed the other detectimamed solely for the purpose of preventing the
statute of limitations from expimg while Plaintiff continued to sear for the detective involved in
the incident with Plaintiff [39].

The parties continued discovery. Pldinferved requests for production on Ford, in
which Plaintiff requested, among other documetjtg]l documents created as a result of the
August 27, 2013 arrest of and use of force agattantiff, including but not limited to arrest
reports, general case reports, T@dtResponse Reports, OfficertBay Reports, ljured on Duty
Reports, use of force reports, legk reports, case incident refor any other documents.”
[72-20, at 5.] Defense counsel served its@asp to this requesn February 11, 2016, but did
not produce the TRR from the incident involving Ford until June 2, 2016. Defendants’ briefing
indicates that the faite to earlier produce ¢hrelevant TRR was du® a misunderstanding
regarding the event numbassigned to the TRR. SpecifigalDefendants used the event number
from the assault charges against Plaintiff when they initially searched for a TRR. Defendants
attach a copy of the search record from this ingt&rch to their responbeef. [90-6.] When
Plaintiff served additional dcovery requests in May of 201Defendants conducted a broader
TRR search that produced the TRR relating to tbielémt between Ford and Plaintiff, which had a
different event identifier.[90-11.] Defendants produced the TRR on June 2, 2016.

On June 7, 2016, Defendants sent Plaintifude 68 offer of judgment—which Plaintiff
accepted that day—"in the amount of [$15,001] plesomable attorney’s fees and costs as to

Plaintiff accrued as of * * * Jung, 2016, in amount to be determirtydthe Court.” [62-1, at 1.]



On June 15, 2016, a little over a week after Plaintiff accepted Defendants’ offer of judgment,
Plaintiff's counsel wrote a letter to defermmunsel requesting $91,225.00 in attorneys’ fees and
$2,202.40 in costs. [72-23.] Inthat letter, Pldirsserted for the first time that “the City knew
that * * * Ford beat up [Plaintiff] * * * but did e®rything in its power to keep Ford’s identity a
secret,” and indicating that sucbnduct was sanctionable. [23;at 1.] The parties exchanged
further correspondence discussing Plaintiff'sgdiiion that Defendantsigaged in sanctionable
conduct and also seeking to reach an agreemgaitdieg the amount of attorneys’ fees and costs
that should be awarded to Plaintdfs required by Local Rule 54.3(d).

With respect to the attorneys’ fees dispute, the parties were unable to reach an agreement
regarding (1) the applicability dhe Prison Litigation Reform Ac{2) the reasonable hourly rate
for Plaintiff’'s counsel, and (3) whether the timedanature of Plaintiff's counsel’s billing was
subject to objection. The partielso disagreed about the amountasts Plaintiff was entitled to
recover pursuant to the offer of judgment. As alteduhese disputes, PHiff filed the petition
for attorneys’ fees and costs, and in the altereafor sanctions [72] cumdly pending before this
court.

Plaintiff seeks $91,225.00 in attorneys’ ferd &2,202.40 in taxable and nontaxable costs.
In the alternative, Plaintiff asks that theou®t award its attorneysfees as a sanction for
Defendants’ failure to produce the TRR before J2n2016, claiming that “a large portion of the
attorney’s fees accumulated would not haverbaccumulated had Defendants produced [the]
easily attainable routine police reptrat they claimed for nearlyyaar did not exis’ [72-1, at

1.] Plaintiff also requests over $22,000 in fees on fees.



Il. Analysis

The Court begins by noting that a “requestdiborney’s fees should not result in a second
major litigation.” Hensley v. Eckerhard61 U.S. 424, 437 (1983). Thssespecially true in the
context of Rule 68 offers of judgment, whiahe designed “to encoumagettiement and avoid
litigation.” Webb v. Jamed47 F.3d 617, 620 (7th Cir. 1998) (citingarek v. Chesny73 U.S.
1, 5 (1985)). In this case, however, the parties filed nearly 50 exhibits and submitted nearly 500
pages of documents in connectigith the fee petition pending betothe Court. Despite these
extensive submissions, the Court found that parties left many issues undeveloped or
underdeveloped [92] and requested supplemenddiry on certain issues. [See 94.] The Court
recognizes that the fee petition pending beforeCbert involves more complicated legal issues
than the typical fee petition. Still, many of the fdisputes in this case could have been avoided
had the parties not simply left it to the Courtleiermine the amount of attorneys’ fees and costs
Plaintiff is entitled to receive.

A. Attorneys’ FeesPursuant to the Offer of Judgment

Turning to the merits of Plaiiff's fee petition, pursuant tihe offer of judgment, Plaintiff

is entitled to “reasonable attorney’s fees and costs accruedasen?, 2016in an amount to be

determined by the Court.” [63, at 1.] InijaDefendants argued that the Prison Reform
Litigation Act (“PLRA”) capped the amount ofttarneys’ fees Plaintiff could recover in
conjunction with the accepted offer of judgmeni90, at 9-10.] Afte the Court requested
supplemental briefing, however, Defendantsnaloaed their argument that the PLRA limits the

amount of attorneys’ fees Plaintiff can recover. [95, at 2.]



The starting point for deterniitg Plaintiff’s “reasonable attoey’s fees” is the lodestar,
which is the “the hours reasonably expendedtiplied by the reasonable hourly rateJohnson
v. GDF, Inc, 668 F.3d 927, 929 (7th Cir. 2012). The Gdwas an obligatioto “exclude from
this initial fee calclation hours that were not ‘reasonaelkpended’ orthe litigation. Hensley
461 U.S. at 434. However, the Court is “not obkgktio conduct a line-byre review of the bills
to assess the charges for reasonableneReXam Beverage Can Co. v. Bolgg20 F.3d 718, 738
(7th Cir. 2010). The party seeking the feeaabears the burden of proving the reasonableness
of the hours worked and the hourly rates claimédl. at 433.

Once the lodestar is determined, the Courstndetermine whether it is appropriate to
adjust the lodestar.Sommerfield v. City of Chicag863 F.3d 645, 650 (7th Cir. 2017). A
downward adjustment may be appropriate wreenglaintiff achieves “only partial or limited
success.” Montanez v. Simory55 F.3d 547, 556 (7th Cir. 2014) (quotidgnsley 461 U.S. at
434). On the other hand, an upward adjustmentleaappropriate whetbe Plaintiff achieves
“[e]xtraordinarily good results.” Sommerfield863 F.3d at 650 (citingaker v. Lindgren856
F.3d 498, 503 (7th Cir. 2017)). If a district coelects to reduce a fee award, it must “provide a

‘concise but clear explatian of its reasons.” Small v. Richard Wolf Med. Instruments Corp.
264 F.3d 702, 708 (7th Cir. 2001) (quotidghoff v. Elegant Bath, Ltd176 F.3d 399, 409 (7th

Cir. 1999)). “In other words, the court cannimhgly ‘eyeball the fee guest and cut it down by

2 Plaintiff requests reasonable attorneys’ fees purstfule 68 and general contract law. In the
alternative, Plaintiff requests reasonable attornesess foursuant to 42 U.S.C. § 1988. To the extent the
plain terms of the accepted offer of judgemeritedifrom the analysis for determining reasonable
attorneys’ fees pursuant to 42 U.S.C. § 1988, the tGollows the plain terms of the accepted offer of
judgment. Webb v. Jamed47 F.3d 617, 620 (7th Cir. 1998) (“[C]Jourts use contract principles to interpret
offers of judgment.” (citations omitted)). Regardless, the parties agree that the lodestar method is the
correct method for calculating the amount of reasondtdenays’ fees Plaintiff can recover in this case.
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an arbitrary percentage becaussemed excessive to the court.ltl. (QuotingPeople Who Care
v. Rockford Bd. of Educ90 F.3d 1307, 1314 (7th Cir. 1996)).

Here, the Court determines that the lodes $64,462.50. This figure is presumptively
reasonable, and the Court does not find any baseither an upward or downward adjustment.
Indeed, in their supplemental sgboth parties agree that an adoent to the lodestar would be
inappropriate. [95, at 7-8; 96, at 13.] Becausenff is not entitled to fees on fees, the Court
awards Plaintiff $64,462.50 in reasonable attorneys’ fees.

1. Hourly Rates

The first step in determining the lodestatdsassess the reasonableness of the attorneys’
hourly rates. “A reasonable hourly rate issé@d on the local marketteafor the attorney’s
services.” Montanez 755 F.3d at 553 (citinBickett v. Sheridan Health Care Ct664 F.3d 632,
640 (7th Cir. 2011)). “The best evidence of thekatarate is the amoutihe attorney actually
bills for similar work, but if that rate can't be determined, then the district court may rely on
evidence of rates charged by similarly experienattorneys in the community and evidence of
rates set for the attorney in similar casesd. (citing Johnson v. GDF, Inc668 F.3d at 933).
“The party seeking a fee award be#re burden of establishing therket rate for the work; if the
lawyers fail to carry that burden, the districudocan independently determine the appropriate
rate.” Id.

Here, Plaintiff seeks rates of $75 per hourgaralegals who assistet the matter, $550
per hour for attorney Brendan Shiller, and $350hoer for attorney Mary Grieb. Defendants do
not dispute the reasonablenesdsthe $75 per hour paralegaltea However, Defendants do

contest the $550 hourly rate for Mr. Shiller anel 50 hourly rate for Ms. Grieb, arguing that the



recoverable hourly rate for MShiller and Ms. Grieb shoulte $385 per hour and $175 per hour,
respectively’
I. Brendan Shiller’'s Hourly Rate

Plaintiff fails to establishat $550 per hour is the markate for the work Mr. Shiller
performed in this case. Plaintiff does not subam affidavit from Mr. Shiller discussing his
gualifications or the rate he charges for work on civil rights cases. Other evidence submitted by
Plaintiff does not support Mr. Shiller claimed rate of $550 per hour.

To begin, Plaintiff offers a collection ofteener agreements involving markets other than
civil rights cases. For example, Plaintiff submits retainer agreements for matters involving
environmental law issues [72-17, at 84], coctinal issues [72-17, &@4], political campaigns
[76-1, at 21], and business license violatiorni#-17, at 64], among other markets. Plaintiff has
not offered any evidence establishing that these markets are relevant for determining the
appropriate market rate for Mr. Shiller's work tims case. The Court will therefore disregard
these retainer agreementdlontanez 755 F.3d at 554 (holding that tHestrict court was free to
disregard fee agreements invaolgidifferent markets); see aldoriarty v. Svec233 F.3d 955,

966 (7th Cir. 2000) (“The district courts discretiardetermining what is a reasonable attorney’s

fee applies to its determination of what constitutes a market.”).

% Defendants also contend that Plaintiff should etable to recover any fees for work performed by
Mr. Shiller because he was not appointed as counsdlidZourt. Defendano not cite any authority
supporting their contention that Mr. Shiller’s fees aoé recoverable, and it is commonplace for recruited
lawyers to be assisted by colleagudhin the same firm as the circetances of the case dictate. In many
instances, recruited counsel (from the Trial Bar) areeregperienced lawyers who quite sensibly delegate
tasks to more junior lawyers in the interest of giincy or so that the more junior lawyers get more
experience working on federal cases. Here, the dppass true: recruited counsel (again sensibly)
sought assistance from more senior lawyers in her filn any event, Defendants agreed to pEyntiff's
reasonable attorneys’ fees, not jtests for work performed by Ms. Grieb. Thus, Plaintiff is entitled to
recover all of his reasonable attorneys’ feesluiding fees for work performed by Mr. Shiller.
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With respect to the criminal retainer agreements submitted by Plaintiff, Plaintiff offers the
affidavit of Jared S. Kosoglad, wdh represents that “attorneys’ billing rates in criminal defense
and civil rights work are similar” because “[t]fields themselves often overlap.” [72-16, at 4,
115.] The Court does not find this conclusory espntation persuasive evidence that the market
rate for criminal work is the same as the market rate for civil rights work. The Court will
therefore disregard the crimin@tainer agreements as well.

Plaintiff also submits a number of retairrgreements relating to 8 1983 cases. But these
agreements are structured as contingency agrésnvemch are of little help in determining the
reasonableness of hourly ratgharged by an attorneyRickett 664 F.3d at 64Qecognizing “the
difficulty of determining the hourlyate of an attorney who useentingent fee agreements”);
Montanez 755 F.3d at 554 (“The judge did not abimes discretion by giving little weight to
[contingency] agreements as eamiate of market hourly rates fahe attorneys' services.”).
Plaintiff asserts that these agreements aréstiattly speaking, contingency agreements.” [96,
at 7.] Plaintiff admits, however, that these agreements “have a functional contingency element to
them” and that “counsel are not usually paid” unithese agreements “unless or until there is a
settlement or judgment.” [96, at 7.] Adugh the § 1983 retainer agreements submitted by
Plaintiff are not labeledontingency agreements, the agreemstatte that if “naecovery of any
type is had, then Shiller Preyar Law Officesesss to forego any active collection of fees and
costs.” [Seee.g, 72-17, at 1, 82.3.] The agreements also provide that “Shiller Preyar [may]
take (entirely at their option) 40%percent) of the entire recayethe client obtains [if] that
number is higher than the lodestarld. at 2, 82.4. Because Shiller Preyar agrees to forego the
collection of fees until plaintiffs recovethe 8§ 1983 retainer agreements are functionally
contingency agreementsCity of Burlington v. Dague505 U.S. 557, 561 (1992) (recognizing
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that fees are contingent when “the obligatito pay depends on a particular result's being
obtained”). Indeed, a court lookjrat a similar retaineagreement submittde Shiller Preyar in
another fee dispute concluded that sucheeamgpents constitute contingency agreements.
Montanez v. Chicago Police Officers Fi(®tar No. 6284), Simon (Star No. 164931 F. Supp.

2d 869, 876 n. 3 (N.D. Ill. 2013).

Furthermore, the 8§ 1983 retainer agreea@rovided contain antradictory language
regarding the rates to be chardedhe clients. For examplege&ion 2.1 of the § 1983 retainer
agreement for Melanie Rocha states:

The CLIENT agrees to pay the hourly s@s detailed in Addendum A to this

contract. The Client acknowledges thag fhartners in Shiller Preyar generally

charge $500 an hour as their normal market rate for litigation. However, because

this particular case involves issues of lpuinterest, the partners have agreed to

reduce their hourly rate.

[72-17, at 1.] Addendum A to thewtract lists the rates for therpgers at $500. It is therefore
unclear whether the client agreed to pay thesrided in the addendum or some reduced rate not
identified in the retainer agreement. The § 198@mer agreements are théore of little help in
establishing the market rate for the seegiprovided by Mr. Shiller in similar cases.

Plaintiff also submits invoices from a § 1983 lawadiCadd v. Villagef Bolingbrook, et
al., Case No. 1:14-cv-08496 (N.D. Ill. filed O@8, 2014), which indicate that Shiller Preyar
charged plaintiff in that matter $500 an hour tfiee work Mr. Shiller performed from July 2014
through June 2016. [72-17, at 17-63.] Howeubg invoiced attorney fees continuously
accumulated without any payment from the clieftected on the invoices. [72-17, at 15-63.]
And the retainer agreement from that case waststed as a contingency agreement, as discussed
above. Thus, these invoices are not helpfub@termining the appropriate market rate for

Mr. Shiller's work in this case.
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Plaintiff also submits the Expert ReportBrice M. Meckler, Esq. (the “Meckler Report”)
offered by the law firm Loevy & Loevy tustify attorneys’ fees sought ivioung v. County of
Cook Case No. 1:06-cv-00552 (N.D. Ill. filegan. 30, 2006). The Meckler Report, however,
does little to justy the reasonableness of the attornegssfsought in this case. The report was
submitted in connection with a complex classiaacinvolving a differentlaw firm before a
different court in this district. [72-15.] Fhermore, the portion of the Meckler Report relied
upon by Plaintiff discussegrojected rates for attorneys specializing ioomplex commercial
litigation for 2011,” [72-15, at 9 (emphasis added)], actual rates for attoeys in civil rights
cases. The Meckler report therefore has no hgam the reasonablenesdiod rates Plaintiff's
counsel seeks in this casedatherefore is disregardéd.

Plaintiff also submits the affidavits of twattorneys, but these affidavits also fail to
establish Mr. Shiller’s claimed hourly rate72f16.] The affidavit of Anthony Burch does not
identify the hourly rate the a#fint charges for civil ghts work, but instehidentifies his hourly
rates for criminal defense work and family law work, which are irrelevant hieteat 2, 4. The
affidavit of Jared S. Kosogladdicates that he was awarded $225 hour for his work on a civil
rights case, which was his first case as a licensed attorlieyat 3-4, 6. Mr. Kosoglad’'s
affidavit also cites to a November 17, 2014 dexi concluding that MiKosoglad sufficiently
demonstrated that his hourly rate évil rights workwas $400 per hour.ld. at 4, 110. Nothing
in either affidavit indicates thdhe affiants ever received 3% per hour for work on civil rights

matters. To the extent these attorneys merelyeopin the reasonableness of the rates claimed by

* Another court in this districtas similarly disregarded this report ehPlaintiff's counsel sought to use
the report to justify Shiller Preyar’'s attorneys’ fees in another c&®evada 2014 WL 4124273, at *3
(“The context for the rate analysis is specific to tege—namely, the complex nature of the litigation, the
representation of the class plaintiffs, the litigationtstyg, and the high quality of work product submitted
by the * * * attorneys in litigating that matter.”).
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Plaintiff’'s counsel, the Court findthese affidavits unpersuasivéMontanez 755 F.3d at 554
(holding that district court proply disregarded “affidavits from other Chicago attorneys, which
only attested that [plaintiff's] lawyers were well qualified and that their fees were reasonable”).
These affidavits therefore fail to establish 8hiller’'s claimed rate of $550 per hour for civil
rights cases.

Because Plaintiff fails to meet his burderpofving Mr. Shiller's market rate of $550 per
hour for work on civil rights cased# is up to the Court to makiés own determination of a
reasonable hourly rateUphoff v. Elegant Bath, Ltd176 F.3d 399, 409 (7th Cir. 1999). The
Court notes that there is not a high evidentiaryfidragstablishing the market rate for an attorney’s
work. People Who Care v. RockfoBt. of Educ., Sch. Dist. No. 2080 F.3d 1307, 1311 (7th
Cir. 1996). Still, Plaintiff here has not submittsufficient evidence to overcome even this low
hurdle.

Defendants argue that the market rate fer work Mr. Shiller performed in this case
should be $385, the rate set in a case affirimethe Seventh Circuit for work performed by
Mr. Shiller from 2009 througl2011. [90, at 28 (citindlontanez 931 F. Supp. 2d at 878).]
Defendants further cite tBavada v. City of Chicagan which a court again awarded Mr. Shiller a
rate of $385 per hour based on thee3eh Circuit’s affirmance of this rate a year earlier. 2014
WL 4124273, at *3 (N.D. lll. Aug. 18, 2014).

Defendants would have the Court find that Bhiller's hourly rate has not increased at all
since 2009. This position is untenable. “[H]oudgs often increase oviime, both because of
inflation and because of the increasing skill and reputation of the attorreyx ex rel, 2013 WL
4401802, at *3. Still, $550 per hotor the work Mr. Shiller pdormed in this case seems
excessive, especially in light tdfes awarded to othattorneys in the civil rights field. A recent

12



decision from another court in thaistrict awarded an attorneyho had worked on civil rights
cases for approximately the same amount of time as Mr. Shiller $465 per hour for her work on a
§ 1983 case. Bellamy v. City of Chicagc®?017 WL 3675729, at *3 (0. Ill. Aug. 25, 2017)
(awarding attorney with 14 years of expedemworking on civil rightcases $465 per hour). A
2013 decision from another court in this distaetarded a more expermd attorney Jon Loevy
$505 per hour. Fox ex rel. Fox2013 WL 4401802, at *2; see aM¢ells v. City of Chicag®25
F.Supp.2d 1036, 1041, 2013 WL 622942, at *4 (N.DF#ib. 20, 2013) (describing Jon Loevy as
“an attorney whose experience, skill, and recofduccess in representing plaintiffs in police
misconduct cases place him at the apeattfrneys who practice in that fieldBlackwell v.
Kalinowskj 2012 WL 469962, at *3 (N.D .lll. Feb. 13, 201 @gscribing Mr. Loevy's education,
recognitions, and years of successful trial work, including 12 separate jury verdicts of $1 million or
more).

Taking into account th prior fee awards, which weggars ago, and the hourly rate
awarded to other civil rights attorneys, the Coundi$i that the market rate for Mr. Shiller’'s work in
this case is $465 per hour.

il. Mary Grieb’s Hourly Rate

The Court finds that Plaintiff also fails tataklish that $350 per hourtise market rate for
the work Ms. Grieb performed in this case. the extent Plaintiff relies on the same evidence
submitted in support of Mr. Shiller’s hourly rat establish Ms. Grieb’s hourly rate, the Court

finds the evidence insufficient for the reasons discussed above.

®> Although Plaintiff did not submit an affidavit froMr. Shiller discussing his qualifications, Mr. Shiller’s
qualifications were discussed in other cases invol¥@egawards for work performed by Mr. Shiller.
Defendants have cited these cases throughout bhiefing and have had the opportunity to discuss
Mr. Shiller’s qualifications, as set forth in those cases.

13



In support of the $350 hourly rate for the wiMk. Grieb performed in this case, however,
Plaintiff did submit the affidavit of Ms. Grieb tning her qualifications and her extensive work
on 81983 cases. [72-15.] Ms. Grieb’s affidaveermthat “there was agreed upon fee petition
for $68,485 that was derived from applying a $3@6 far work” Ms. Grieb performed in 2014 in
the case otiera v. City of Chicago, et al. [72-15, at 3 1 9.] Her affidavit further avers that
“there was an agreed upon fee petition#4®,998.55 that was derived from applying a $350 rate
for” work Ms. Grieb performeth 2015 and 2016 in the caseMdéCadd v. Village of Bolingbrook
[72-15, at 3 T 10.] Although “a previous attoraeyee award is useful for establishing a
reasonable market rate for similar wovkether it is disputed or notPickett 664 F.3d at 647
(quotingJeffboat, LLC, v. Dir., Office of Workers' Comp. Prograbts3 F.3d 487, 491 (7th Cir.
2009)), Plaintiff does not provide any evidence—othan Ms. Grieb’s affidavit—of these prior
fee awards. Because Plaintiff fails to attachuheents supporting counsefissertions regarding
these agreed upon fee petitionsg fourt is unable to determine whether these fee petitions
specifically addressed M&rieb’s hourly rate, as opposedagreeing generally to an overall fee
amount. Thus, the Court finds thds. Grieb’s general statememégyarding prior fee awards do
not establish the $350 per hour rate far Work she performed in this casd&lontanez 931 F.
Supp. 2d at 878 (concludingathprior fee settlements failed soipport hourly rate requested by
Ms. Grieb, where there 8ano evidence that the defendant &gt to Ms. Griels rate, as opposed
to agreeing generally @n overall fee amount”).

Citing to the Montanezand Cavadacases discussed above, Defendants argue that the
market rate for the services provided by Ms. Grieb in this case should be $175 per hour. Again,
the Court finds Defendant’s contem that Ms. Grieb’$ourly rate has not aneased at all since
2011—one year after sheagiuated law school—untenable. Furthere, the affidavit of Jared
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S. Kosoglad indicates that he was awarded $400 per hour for his work on a civil rights case when
Mr. Kosoglad was slightly more experienced tis Grieb, supporting Platiff’'s contention that
Ms. Grieb should be awarded more than $185 per. h¢ti2-15, at 4 § 10.]Another court in this
district has recently conatled that the hourly rate for a similagxperienced attorney would be at
least $250. Bellamy 2017 WL 3675729, at *5 (awardingetliequested $250 per hour rate for
work performed by a civil rights attornegracticing since 2010, but recognizing that the
reasonable hourly rate for the attoriseyork might be even higher).

Considering the prior fee awards and the hotalgs awarded to other attorneys, the Court
finds that the market rate for Ms. Grisbork in this case is $300 per hour.

2. Numberof Hours

Once a reasonable hourly rate is determitieel Court must then analyze the number of
hours reasonably expendediensley 461 U.S. at 433. Here, Defendants argue that the court
should reduce the number of recoverable hours f@ @ntries that are (1) vague or insufficiently
documented, (2) excessive, redundant, or unnecessary, (3) administrative or better suited for
support staff, and/or (4) internal or duplicativéAs discussed below, the Court finds that some of
Defendants’ objections to the hours clainbgdPlaintiff’'s attorneys are meritorious.

I. Vagueor Insufficient Documentation

Defendants contend that certain entries arezagoie to merit an awanf attorneys’ fees.
“[W]hen a fee petition is vague or inadequatelyutaented, a district court may either strike the
problematic entries or (in recognition of thmpracticalities of requiring courts to do an
item-by-item accounting) reduce the proposed fee by a reasonable percentagper v. City of
Chicago Heights223 F.3d 593, 605 (718ir. 2000); see als®@hio—Sealy Mattress Mfg. Co. v.
Sealy Inc. 776 F.2d 646, 651, 657-58 (7th AiB85). “The district ourt has broad discretion to
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strike * * * vague or unjatified billing entries.” Montanez 755 F.3d at 555-56. The relevant
inquiry is “whether the time entries are ‘sufficiBndetailed to permithe Court to determine
whether the hours expended were reasonable and necessary to the conduct of the litigation.”
Gibson v. City of Chicag®73 F. Supp. 2d 975, 986 (N.D. Ill. 2012) (quot@rgspin R., Jr. v. Bd.

of Educ. of the City of Chi., Dist. 298010 WL 3701328, at *6 (N.D. lI5ept. 10, 2010)). After
reviewing Defendants’ objectiormhart, the Court finds that M&rieb billed for 5 hours of work

and paralegals billed for 1.1 hours of worktheut adequately desbing the work billed.
Descriptions such as “draft LTR to client,” without more, do not adequately describe the work
performed. With such vague descriptions, @murt is unable to determine whether the time
spent on these tasks was reasonable andseyeo the conduct of the litigatiorMontanez 755

F.3d at 555-56 (affirming districbart decision rejecting vague g entries, sch as “call to
client”). The Court will therefore deduct 5 hours from Ms. Grieb’s recoverable hours and 1.1
hours from the paralegals’ recoverable hoassshown in the charts below.

Vague Entriesfor Mary Grieb

Date Description Time
5/21/2015 draft LTR to client 0.3
6/04/2015 draft LTR to client 0.3
6/09/2015 read Ltr from client 0.8
6/10/2015 draft LTR to Law Dept 0.3
6/19/2015 read LTR from client 0.3
6/19/2015 read letter from PItft 0.1
6/22/2015 read LTR from Tom Platt 0.2
6/24/2015 draft LTR to client 0.3
8/12/2015 read LTR from client 0.3
8/14/2015 read Ltr from client 0.2
8/20/2015 attempt to contact porter 0.3
8/20/2015 attempt to contact carter 0.2
8/20/2015 attempt to contact huddleston 0.2
8/20/2015 attempt to contact baker 0.2
8/25/2015 draft LTR to client 0.2
8/25/2015 spoke to PItf grandma 0.2
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12/18/2015 | draft LTR to client 0.3

3/28/2016 draft LTR to J. Dow 0.1

4/29/2016 drafted email to Moore 0.2
Total | 5.0

Vague Entriesfor Paralegals

Date Description Time
5/20/2015 draft LTR to J. Dow 0.1
6/10/2015 draft LTR to J. Dow 0.1
6/18/2015 draft LTR to J. Dow 0.1
6/26/2015 draft LTR to J. Dow 0.1
8/24/2015 draft LTR to J. Dow 0.2
8/27/2015 draft LTR to J. Dow 0.1
10/15/2015 | draft LTR to J. Dow 0.1
11/03/2015 | draft LTR to J. Dow 0.1
11/03/2015 | draft LTR to J. Dow 0.2
Total | 1.1

il. ExcessiveRedundant, or Unnecessary

Defendants also argue that billing entrieat are excessive, redundant, or unnecessary
should be deducted. “In determining the reatd® number of hours, [@ourt should exclude
hours that are ‘excessive, reduntar otherwise unnecessarySimall 264 F.3d at 708 (quoting
Hensley 461 U.S. at 434). “In exesing this discretionthe court may properly rely on its own
experience to estimate the time reasonably required for the work clainvetta v. Playboy
Hotel of Chicago, In¢.686 F.2d 605, 607 (7th Cir. 1982) (citiBge v. Colellp447 F. Supp. 607,
610 (S.D.N.Y. 1978)).

In this case, the Couagrees that hours should be deddiétem Plaintiff’'sattorneys’ fees
claim for work that was excessive, redundantj/ar unnecessary. First, Ms. Grieb spent 15.2
hours reviewing A&A sheets and ropiling a list of possible wrongdoers. Ms. Grieb spent an
additional 12.6 hours conducting Google searchemeduty detectives. Plaintiff's reply brief

indicates that Ms. Grieb was only able to eliatenone detective as being the unnamed defendant
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from this search process. [91, at 7 n. 3.] Thar€recognizes that Plaintiff needed to take steps

to identify the correct defendant to name in the lawsuit, but finds that there were more efficient
ways of doing so. For example, insteadspénding 12.6 hours condudi Google searches of
on-duty detectives, Plaintiff coulthve requested photographs of the detectives identified from the
A&A sheets. Indeed, in plaifitis motion to conduct expedited dseery, Plaintiff indicated that

he would “seek photographs of certain individual officers or deestivased on his review of the
reports and review of attendance and assignmeetsh [13, at 3, 811.] But it appears Plaintiff
never did so. Given that it was both inefficient and ineffective to spend 12.6 hours conducting
Google searches of detectives, these houosildhbe deducted from the hours claimed for
Ms. Grieb. Although it was appropriate for Pldinto review A&A sheetdo compile a list of
possible wrongdoers, spending 15.2 hours doing soas® excessive. The court therefore will
deduct an additional 10.2 hours from the time claimed by Ms. Grieb.

Second, Ms. Grieb also claimed 1.5 hours ftarating court on 5 occasions. Defendants
challenges these entries, represgnthat these hearings onlystad for approximately 0.5 hours.
Plaintiff did not respond to Defielants’ arguments with respect to these entries. And the Court
finds that 1.5 hours for a status hearing seemsseikae Accordingly, the @irt will adjust these
entries to limit the time recovered for these court appearances to 1.0 hour, accounting for time
appearing at the status hearisg well as time traveling to arftbm the status hearing. This
results in deducting 2.5 hours from the time claimed by Ms. Grieb.

Third, Ms. Grieb spent 3.8 hours reading sirreeports and clerk files for possible
witnesses. She also spent 0.9 hours attegptd contact these individuals. Defendants
challenged these entries as excessive, redundampecessary. The Court recognizes that it is
prudent for attorneys to contguotential witnesses. The large amount of time spent reviewing
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arrest reports and clerk files for three witnegbas have not even been contacted yet, however,
seems excessive. Accordingly, the Court wéduct 1.8 hours from the time claimed by Ms.
Grieb.

Fourth, Ms. Grieb spent 0.8 hours reading page offer of judgment. Again, this is
excessive, and the Court will deduct 0.5 hdwrm the time claimed by Ms. Grieb.

Finally, Defendants generally challenges Pi#istuse of billing increments of 0.1 of an
hour (six minutes) for emailing. [90, at 23For example, Ms. Grieb logged 0.1 hours for
writing a two-line emaif. These kinds of entries rdsin excessive billing. Taylor v. Law
Offices of Vincent Peter Cignarale, L2011 WL 6102020, at *2 (N.D. Ill. Dec. 5, 2011)
(reducing by two-thirds fees billed in 0.1-houncrements for email review). The Court
estimates that Ms. Grieb seeks to recover atttgriegs for approximately 6 hours for short email
correspondence billed in 0.1 hour increméntdhe Court will reduce by two-thirds the time
Ms. Grieb billed for email review in 0.1 hourciements, and will therefore deduct 4 hours from
the time claimed by Ms. Grieb. In sum, the Court is deducting a total of 31.6 hours for
excessive, redundant, or unnecessary work performed by Ms. Grieb.

iii. Administrative or Better Suited for Support Staff
Defendants also ask the Court to deduct enthiat are administrative in nature or better

suited for support staff. Parties cah recover attorneys’ fees paralegals’ fees for tasks that

® Ms. Grieb also logged 0.8 hours in 0.1 hour éncents for reading minute entries or other short
documents on the docket. And she logged 0.5 hordihour increments for reading one page attorney
appearances. These entries also seem excesSiwgh v. Altman2015 WL 5675376, at *9 (N.D. IlI.
Sept. 21, 2015) (“The Court agrees review of mde compensable; however, billing in six minute
increments for the review of a single minute orde excessive.”). Because Defendants have not
challenged these entries, however, the Court will ndtestr adjust the time allowed for these entries.

" The Court did not include email communications thaevlled at 0.2 hours or more, as there is less risk
that time entries of 0.2 hours or more will lead to excessive billing.
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can be delegated to a non-profession8pegon v. Catholic Bishop of Chicadd@5 F.3d 544, 553
(7th Cir. 1999)Delgado v. Vill. of Rosemqgri2006 WL 3147695, at *2 (0. Ill. Oct.31, 2006);
Morjal v. City of Chicago, IIl.2013 WL 2368062, at *2 (N.D. [IMay 29, 2013) ("[T]ime spent
organizing file folders, preparing documesjt] assembling filings,electronically filing
documents, sending materials, docketing or loggiage events into an internal case tracking
system, and telephoning court reporters is nonemsgble." (internal quotations omitted)).

Here, Plaintiff seeks to recover 4.6 hoursaitorney's fees for time Ms. Grieb spent
producing records and organizing and compiling docusnand exhibits. Plaintiff also seek to
recover 2.9 hours in paralegals’ fees for dimading documents, scanning documents, filing
documents, and labeling files. Because theskstare administrative in nature and could be
assigned to a nonprofessional, the Court will @edws hours from Ms. Grigs recoverable hours
and 2.9 hours from the paralégeecoverable hours.

Administrative Tasks Performed by Mary Grieb

Date Description Time
9/10/21015 | compile 26as documents 3.4
9/17/2015 sent Moore demand ltr 0.1
5/8/2016 organized exhibits for O’Brien deposition 0.8
5/17/2016 produce Cermak records 0.3
Total | 4.6

Administrative Tasks Performed by Paralegals

Date Description Time
5/15/2015 downloa®ACERfilings 1.0
6/25/2015 scan executed summons 0.2
8/14/2015 scan and label Clerks file 1.2
6/2/2016 scan and file supp production 0.5
Total | 2.9

Although Defendants identified additional entrees administrative in nature, the Court

finds that it was reasonable notdelegate these tasks to a noofpssional. For example, it is
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appropriate for a paralegal to handle filing diments instead of a non-professional. $eg.,
Williams v. Z.D. Masonry, Corp2009 WL 383614, at *5 (N.D. lIFeb. 17, 2009) (“In light of the
problems that can result from a botched electrbimg, the court will notsecond-guess the firm's
decision that such filing mube overseen by a paralegal.”).
iv. Internal or Duplicative

Defendants also object to duplicative entbgdoth Ms. Grieb and Mr. Shiller for various
meetings and discussions involvibgth attorneys. In challenging these entries, Defendants cite
to a case that held it was exswe for two partners to perform the same tasks throughout the
course of a lawsuit.Montanez 931 F. Supp. 2d at 880. Here, however, Defendants challenge
entries involving one associate and one partriekvas not unreasonable mrappropriate for an
associate to consult a partner regagdmportant matters in the casélostly Memories, Inc. v.
For Your Ease Only, Inc594 F. Supp. 2d 931, 935 (N.D. Ill. 2009[T]ime spent discussing
issues with other attorneys & basic element of the practice lafv and is compensable, if
reasonable, in a fee petition.” (citiBgrberena v. Coler753 F.2d 629, 633 (7th Cir. 1985))).

Defendants also object to 2W8urs Mr. Shiller spent readiri@etective Ford’s deposition.
Given Mr. Shiller’s advisory role on the case, given the fact that Ms. Grieb spent 2.2 hours that
same day abstracting Detectiverdfe deposition, the Court agretimt this duplicative entry is
unreasonable. Accordingly, 2.3 hours will be deelddrom Mr. Shiller’s recoverable hours.

Based on the hourly rates anthtdours after making the agfiments discussed above, the

lodestar is $64,462.50.

Attorney/Paralegal | Total Adjusted Hours | Adjusted Rate Adjusted Fees
Mary J. Grieb 193.2 $300 $57,960.00
Brendan Shiller 12.5 $465 $5,812.50
Paralegals 9.2 $75/hour $690.00
Total | $64,462.50

21



iv. Feeson Fees
Plaintiff recognizes “that thianguage of the offer of judgent does not explicitly allow
for fees on fees.” [96, at 11.]Specifically, the offer of judgent provides that Plaintiff is

entitled to “reasonable attorney’s fees and costs accruedJas®f7, 2016in an amount to be

determined by the Court.” [63, at 1.] A plafhtvho accepts an offer of judgment cutting off
attorneys’ fees incurred after artz@n date cannot recover feesfems occurring after the agreed
upon date, unless the fees aes$ are incurred “responding fiavolous arguments.” World
Outreach Conference Citr. v. City of Chicag84 F. Supp. 3d 904, 917-18 (N.D. Ill. 2017) (citing
Morjal v. City of Chi, 774 F.3d 419, 422-23 (7th Cir. 2014)); see &&phens v. Cirrincione
2012 WL 2872448, at *3 (N.D. Ill. July 11, 2012When an offer of judgment unambiguously
limits recovery of attorney's fees, ctirshould honor that limitation.” (citindpecker v.
Transworld Sys., Inc2009 WL 2916819, at *2 (N.D. Ill. Sefait 2009))). Nonetheks, Plaintiff
argues that he is entitled to fees on feesalise (1) Defendants raised frivolous arguments
necessitating litigation on the amount of recoverdbks, and (2) fee shifting statutes allow the
prevailing party to recover fees on fees.

With respect to the first argument, Defendamirguments were not frivolous. In their
opening supplemental brief, Defendants abartieir argument that the PLRA fee cap should
limit the amount of attorneys’ fe@¥aintiff can recover, not wishg to maintain ta position that
the PLRA fee cap and hourly rate apply whees—here—the claim does not involve “prison
conditions” because the plaintiff wan arrestee as opposed to aopes. Plaintiff contends that
Defendants decision to abandon its argumentRh&A applies demonstrates that Defendants’
arguments were frivolous. However, Plaintiffgening supplemental briefcognizes that there
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is a circuit split regarding whether the PLRA fee cap and hourly rate cap apply where the claim
does not involve “prison conditions.” [96 at“Whether the PLRA fee cap and hourly rate apply
where the claim does not involve “prison conditions” appears to be an open question in this district
and circuit.”).] Even thougiDefendants abandoned this argumdplaintiff's own briefing
demonstrates this arguntemas not frivolous.

Plaintiff also contends th&tefendants’ frivolously argued that the PLRA fee cap is not an
affirmative defense that can be waived. BUlaintiff has not cited-and this Court has not
found—any case supporting the proposition that the PfdeAcap is itself an affirmative defense
that must be plead or is waived. InsteadirRiff cites cases recognizing that the PLRA’s
exhaustion requirement is an affirmative deétizat must be plead or waived. Although an
argument can be considered frivolous even wher tisero case directiyn point, the Court finds
that Defendants’ contention that the PLRA feeisapot itself an affirmative defense was made in
good faith and was not frivolods.

With respect to the secondyament, Plaintiff is bound by thexpress terms of the offer of
judgment, regardless of whether an otherwisdiegdge fee shifting statute generally allows for
the recovery of fees on feesCavada 2014 WL 4124273, at *5 (“By accepting [the]
unambiguous Rule 68 offer, Plaintiffs waivadyaattorneys' fees incted after August 30, 2013,
including the fees incurred in litigating their fee petition.”). As Plaintiff himself repeatedly has
argued, the parties are bound by the express ternie aiffer of judgment. Having agreed to

limit attorneys’ fees and costs tilose “accrued as of JuneZ016,” Plaintiff cannot now claim

8 Indeed, the Seventh Circuit has recognized ithist unsettled whether a meges cap constitutes an
affirmative defense.Carter v. United State833 F.3d 791, 796 (7th Cir. 2003). It is no clearer whether
the PLRA'’s hourly rate cap and fee aamstitute affirmative defenses.
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that he is nonetheless entitled to the bene#tfek shifting statute that would allow him to recover
fees accrued after that date. Thus, the Giemtes Plaintiff's request for fees on fees.

B. Costs

Plaintiff's bill of costs seeks $1,215.70 in thla costs. [68.] Diendants agree that
Plaintiff is entitled to recover $931.70 in taxalsbsts for two depositidranscripts and $50.00 in
taxable costs for a service of summons. [70, atlkdfendants contend, howes, that Plaintiff is
not entitled to recover the remaig $234 in taxable costs Plaiifitseeks for exemplification and
copying of 2,340 pages at a rate38f.10 per page, arguing thataiiff fails to provide any
supporting invoices or $iicient descriptions of these costs.

Under 28 U.S.C. § 1920(4), a court may taxests “the costs ahaking copies of any
materials where the copies are necessarily olgtdimeuse in the case.” Even when costs are
permitted by statute, the “cost must be both reasonable and necessary to the litigéten.”
Mitsubishi Motors N. Am., Inc514 F.3d 699, 702 (7th Cir. 2008); see algarfield v. City of
Chicagq 733 F. Supp. 2d 950, 955 (N.D. lll. 2010)quéing costs under § 1988 to be both
“reasonable and necessary”). (Qsunterpret thisection to mean that photocopying charges for
discovery and court copies are recoverable, batges for copies made for attorney convenience
are not. Sed&ulumani v. Blue Cross Blue Shield As24 F.3d 681, 685 (7th Cir. 2000);
Mcllveen v. Stone Container Cor@10 F.2d 1581, 1584 (7th Cir. 1990). The party seeking
reimbursement “[m]ust provide ¢hbest breakdown obtainable frowtained records * * * and
certainly enough information to allothe court to make a determination that the costs sought are,
in fact, authorzed by § 1920.” Autozone, Inc. v. StricR010 WL 2365523, at *2 (N.D. IIl. June 9,
2010) (internal quotations omitted). “The cooannot award [the prevailing party's] copying
costs without some confidence thag ttosts are properly recoverableFait v. Hummel 2002

24



WL 31433424, at *5 (N.D. Ill. Oct.30, 2002). Howeyé is not necessary “to submit a bill of
costs containing a description so detailedt@asnake it impossible economically to recover
photocopying costs.”Northbrook Excess & Surplus InfSo. v. Proctor & Gamble924 F.2d 633,
643 (7th Cir. 1991).

Here, Plaintiff has not prosted sufficient detail for the Court to determine with any
confidence that the exempti&tion and copying coste seeks are properlgaoverable. It is not
enough to identify theopies as “file copiesdr “research copies” &aintiff has done. See,g.,
Lally v. City of Chicagp2013 WL 1984422, at *12 (N.D. Ill. Mal3, 2013) (holding party could
not recover exemplification and copying costs tdexd only as “[c]opies and printing for trial
prep”). Thus, the Court finds Plaintiff only éntitled to recover $981.70 taxable costs.

Plaintiff seeks an additional $986.7iontaxable litigation expenses under § 198872,
at 18-19.] “[E]xpenses of litigatiothat are distinct from eitheragutory costs or the costs of the
lawyer's time reflected in his hourly bilgnrates—expenses for du things as postage,
long-distance calls, xeroxing, trayglaralegals, and expert wigses—are part of the reasonable
attorney's fee allowed by the Civil djits Attorney's Fees Awards Act.Downes v. Volkswagen
of Am., Inc. 41 F.3d 1132, 1144 (7th Cir. 1994) (quotHegiar v. Crawford Cty., Wis746 F.2d
1190, 1203 (7th Cir. 1984)). Defendants do oballenge any of these claimed litigation
expenses, but object generally to @xpenses not listed drlaintiff’s bill of costs. [90, at 31.]
Rule 54 provides, however, that a “claim for atey's fees and related nontaxable expenses must
be made by motion.” Fed. R. Civ. P. 54(d)(2)(Aplaintiff therefore properly excluded these

expenses from his bill of costsxd sought to recover these expes in a separate motion for

° Plaintiff's brief indicates that he is seeking aaiditional $988.70 in litig&n expenses pursuant to §
1988. [72-1, at 19.] The supporting documents, lwveweshow that Plaintiff is seeking $986.70 in
additional costs. [72-3, at 1-2.] Because thenfifis supporting documents only show an additional
$986.70 in claimed litigation expenses, the Court is using that number.
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attorneys’ fee. Thornton v. St. Anne Home of thecese of Fort Wayne-S. Bend 2011 WL
4732848, at *3 (N.D. Ind. Oct. 3, 2011) (holding that it was improper to include nontaxable costs
in bill of costs, as such costs mibgt sought through a separate motion).

Here, Plaintiff is requesting compensationdapenses such as postage and travel, which
are recoverable nontaxable costs. FurtheemBtaintiff has provided documentation for his
claimed nontaxable costs. [72-3.] Other tharectipg generally to Plaintiff's request for costs
other than those included in Plaintiff's bill ebsts, Defendants have not objected to any of
Plaintiff's claimed nontaxablexpenses. Accordingly, th€ourt awards Plaintiff $986.70 in
non-taxable litigation expenses.

C. Sanctions

In the alternative to Plaintiff's requestrfattorneys’ fees pursuant to Rule 68 and § 1988,
Plaintiff argues that he is entitldo his attorneys’ fees as anstion for “Defendants’ failure to
produce the TRR until June 2016.” [72-1, at 19.] Specifically, Plaintiff argues that
“[s]anctions are appropriate under Rule[s] 2@ 87, as well as under 28 U.S.C. 81927 and the
Court’s inherent authogit” [72-1, at 23.]

i. Rule 26(g)

To the extent Plaintiff seeks sanctions unBeille 26(g), Plaintiff has not shown that
defense counsel knowingly ¢#ed inaccurate or incondpte discovery responses.
Rule 26(g)(3) mandates “the imposition of d#mts where a party knowgly certifies inaccurate
or incomplete discovery responseghwut substantiglustification.” Pennsylvania Chiropractic
Ass'n v. Blue Cross Blue Shield As4@8 F. Supp. 3d 776, 789 (N.D. Ill. 2016) (citing Fed. R.
Civ. P. 26(g)(3)). Rule 26(g)f3sanctions are not appropriate where the attorney made a
reasonably inquiry and reasonably relied oforimation provided to the attorney. Seeg.,
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Davis v. Lakeside Motor C02014 WL 3341033, at *5 (N.Dnd. July 7, 2014) (holding Rule
26(g) sanctions were inappropriate where attorebgd on representation olient); Fed. R. Civ.
P. 26 advisory committee notes (B98‘In making the inquiry, theteorney may rely on assertions
by the client * * * as long as that relianiseappropriate under the circumstances.”).

Here, Defendants’ briefingxplains that the TRR was not produced as a result of a
misunderstanding regarding the @mtr event identi€ation number assoced with the incident
between Plaintiff and Ford. [90, at 5.] Fetmore, Defendants’ response brief attaches a
record of the initial TRR searcthat came back negative, show that Defendants in fact
conducted a search for the TRR on July 6, 2015. 6[p0Given the facts before the Court, there
is no indication that defense counsel knowingértified inaccurate or incomplete discovery
responses. Indeed, in Plaintiff's reply brief, hakes clear that he is attributing the failure to
produce the TRR before June 2, 2016 to the City of Chicago, not defense counsel. Plaintiff
recognizes that “[i]t is possibleyen likely, that the ACCs assight® this case did nothing wrong
at all, and simply took the word of either theiingaf contact at the [Oiife of Legal Affairs] or
one of the defendant officers.” [91, at 12The Court therefore finds no basis for imposing
sanctions under Rule 26(g)(3).

il. Section1927

Nor does the Court find any basis for imposing sanctions under §19%ection 1927
authorizes sanctions against lawyers whedlessly multiply the proceedingsRojas v. Town of
Cicero, 775 F.3d 906, 908 (7th Cir. 2015). “Sectit®27 clearly is punitive and thus must be

construed strictly.” Knorr Brake Corp. v. Harbil, In¢.738 F.2d 223, 226 (7th Cir. 1984) (citing

% The Court notes that Plaintiff fails to develop igument that sanctions are appropriate under §1927.
Although Plaintiff references 81927 twice in his brief, [72-1, at 1, 23], but Plaintiff does no more. He does
not discuss the appropriate legal standard for itngosanctions under 81927. Nor does he apply that
legal standard to the facts of this case.

27



Badillo v. Central Steel & Wire Co717 F.2d 1160, 1166 (7th Cir. 1983)). It is within the
discretion of the Court torder sanctions under 81927d. Here, Plaintiffhas not established
that defense counsel needlessly multiplied the proceedings. To the contrary, as discussed above,
Plaintiff recognizes that it is psible or even likely that defise counsel “did nothing wrong at
all.” The Court therefore finds no basis for imposing sanctions under 81927.
iii. Court’s Inherent Authority

Similarly, the Court finds no basis for impegisanctions pursuant tiee court’s inherent
authority. “Any sanctions imposed pursuant todbert's inherent authoritywust be premised on
a finding that the culpable party willfully abus#te judicial process artherwise conducted the
litigation in bad faith.” Ramirez v. T&H Lemont, Inc845 F.3d 772, 776 (7th Cir. 2016)
(citations omitted). Thus, in order to sanatia party for failing to produce a document pursuant
to the court’s inherent #uority, the court must find that thenpawillfully withheld the document.
Maynard v. Nygren332 F.3d 462, 471 (7th Cir. 2003), overruled on other groun&ahyrez v.
T&H Lemont, Inc. 845 F.3d 772 (7th Cir. 2016). Even rigght mishandling of a document is
not enough. Id. (“There is no authority under the Rulesumder the inherent powers of the court
to sanction attorneys for mere negligence.lere, there is no indication that Defendants
willfully withheld the TRR. Thus, the Court does not find that Defendants willfully abused the
judicial process or otherwise acted in bad faitld will not sanction Defendants pursuant to the
inherent authority of the court.

\2 Rules 26(e) and 37(c)
Finally, to the extent Plaintiff seeks atteys’ fees as a sanction under Rules 26(e) and

37(c)}* the Court finds that Plaintiff’s request is moot in light of the fact that the Court is already

1 Again, the Court notes that Plaintiff fails to digeany argument that sanctions are appropriate under
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awarding Plaintiff his reasonablet@ineys’ fees pursuant to thertes of the offer of judgment.
Trustees of Teamsters Union Local 144éten Tr. Fund v. J®& Enterprises, In¢.2007 WL
489226, at *6 (N.D. Ind. Feb. 8, 200{®@enying motion for sanctionsnder Rule 37(c) and (d)
where the relief requested in the motion for sanctwas rendered moot as a result of the court’s
summary judgment ruling); see alséiited States v. Alacran Contracting, LL@015 WL
5829710, at *3 (N.D. Ill. Oct. 5, 2015) (recognizingtimotion for sanctions under Rule 37(c) was
rendered moot where court found an altermatground for granting the relief requested).
Furthermore, because Plaintifioved for sanctions nearly two months after the Court entered
judgment in this case, the Court finds that Riis request for sanctions under Rules 26(e) and
37(c) is untimely. Rule 26(e) provides:

A party * * * who has responded to [&]* * request for production * * * must

supplement or correct its * * * response itimely manner if the party learns that in

some material respect the desure or response is incofafe or incorrect, and if

the additional or corrective informationaot otherwise been made known to the

other parties during the discayeprocess or in writing.
Fed. R. Civ. P. 26(e). Under Ri6(e) an attmey is obligated to supginent its disclosures and
discover responses as soon as plarty “or its counsel knew aghould have known that its
disclosures were incomplete.Reddick v. Bloomingdale Police Office)03 WL 1733560, at
*10 (N.D. lll. Apr. 1, 2003). If a court finds thatparty violated rule 26(e), the court may impose

appropriate sanctions under Rule 37(c)(1). “RN&) expenses and fees must be timely sought

prior to judgment and appeal, anatlhf the judgment is silent in regard thereto, they are deemed

Rules 26(e) and 37(c). In fact, Plaintiff never evdarences Rule 26(e) or Rule 37(c). Instead, Plaintiff
generally asserts that “[s]anctions are appropriate Rdless 26 and 37.” [72-1, at 23.] Plaintiff's only
reference to specific provision of Rule 26 is hiference to Rule 26(g), which has its own sanctions
provision. Fed. R. Civ. P. 26(g)(3). Although Rtéf goes on to reference severe sanctions under Rule
37, Plaintiff does not specify which provision of Rule 37 his argument relies upon. The Court is left to
speculate regarding the legal authority Plaintiff isirgyupon in his request for sanctions. However, it is
not the duty of the court to makarties' arguments for themTyler v. Runyon70 F.3d 458, 466 (7th Cir.
1995).
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waived or denied.” Popeil Bros. v. Schick Elec., In&16 F.2d 772, 778 (7th Cil975); see also
Centagon, Inc. v. Bd. of Dirs. of 1212 Lake Shore Drive Condo.,A302 WL 356483, at *5
(N.D. Ill. Mar. 5, 2002) (“[W]e agree with plairits that a Rule 37 motion for sanctions must be
brought, if at all, prior to judgment, and thatasesult, defendants' motion must be denied as
untimely.”). Here, Defendants producedetiRR on June 2, 2016. Plaintiff accepted
Defendants’ offer of judgmendtn June 7, 2016 [62], and tl@&ourt entered a judgment in
Plaintiff's favor on June 15, 2016.66.] But Plaintiff did not movéor sanctions until he filed
his petition for attorneys’ fees on Septemhi&, 2016. [72-1.] Because Plaintiff moved for
sanctions nearly two months afttne Court enteredufigment in this case, the Court finds that
Plaintiff's request for sanctions undRules 26(e) and 37(c) is untimely.

D. Prejudgment Interest on Attorneys’ Fees

Plaintiff also requests prejudgment interest from August 6, 2016 until the payment of
Plaintiff's attorneys’ fees> Prejudgment interest is “presumptively available” because
“[w]ithout it, compensation is incomplete atite defendant has amcentive to delay.” U.S. v.
Bd. of Educ. of Consol. High Sch. Dist. 230, Palos Hills,983 F.2d 790, 799 (7th Cir. 1993); see
alsoRagland v. Ortiz2012 WL 4060310, at *7 (N.D. Ill. & 14, 2012) (awarding prejudgment
interest on attorneys’ feesfavada 2014 WL 4124273, at *6 (same). Here, Defendants do not
dispute that Plaintiff is entitled to prejudgment interest on his attorneys’ fees. Nor does the Court

find any reason to deviate from the presumptiat gnejudgment intereshould be awarded.

12'1n the section header on prejudgment interest, fiffaitiso indicates that he is seeking prejudgment
interest on costs. Within this section of the brifwever, Plaintiff does not m#&on costs at all. Nor
does Plaintiff cite to any authority discussing the appropriateness of awarding prejudgment interest on
costs. Because it is not the duty of the temmake the parties' arguments for th&yler v. Runyon70
F.3d 458, 466 (7th Cir. 1995), the Court will rextdress whether Plaintiff could recover prejudgment
interest on costs.Hicks v. Henmam927 F.2d 607 (7th Cir. 1991) (diming to address issue mentioned in
argument heading without any argument ongibi@t or any citation to relevant case law)
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Here, the accepted offer of judgment provides thjt is an express condition of this offer
that any prejudgment interest awarded to Plaintiff by the Court does not begin to accrue until the
60th day following the acceptance of this offef{82-1, at 2, 15.] Plaintiff accepted the offer of
judgment on June 7, 2016. Accordingly, the Cauvards Plaintiff prejudgent interest on his
attorneys’ fees from August B016—60 days after Plaintiff accepted the offer of judgment. The
parties are directed to confen the appropriate calculatiorsxd submit a proposed order
incorporating those éaulations by the deadline set below.

T—

In closing, the Court cannot lpebut observe that the attey’s fee dispute in this
case—which ended on the merits with an accepide 68 offer of judgnent—has ironically run
contrary to the purposes of the rule, which ywesmulgated “to encourage settlements and avoid
protracted litigation.” See Advisory Committémtes to 1946 Amendment to Federal Rule of
Civil Procedure 68; see also F&.Civ. P. 1 (stressing that tRederal Rules of Civil Procedure
“should be construed, administered, and employethé&yourt and the parties to secure the just,
speedy, and inexpensive determination of everpacethd proceeding”). In hdsight, it is hard to
imagine that the parties could not have reachéess expensive and more satisfying result by
attempting to negotiate their fee dispute, rathan leaving it to the litigation process by agreeing
amorphously to a payment of “reasonable attornées and costs * * * in an amount to be
determined by the Court.” As noted above, judigesot have the option of “eyeballing” to reach
a reasonable result. Instead, judges are obligateshch the result contsit with the law and
will do what they deem necessary—includifigowever reluctantly) ordering supplemental

briefing—to accomplish that objective.
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lll.  Conclusion

For the foregoing reasons, the Court awdlsntiff $64,462.50 in attorneys’ fees, plus
prejudgment interest from August 6, 2016. The Chwther awards Platiff $981.70 in taxable
costs and $986.70 in nontaxable costs. The Qamies Plaintiff's request for sanctions. The
parties are directed to confexgarding the appropte calculation of pjudgment interest and
submit a proposed order incorpangtthat calculation along wittihe other amounts stated above

no later than December 20, 2017.

Dated: Decembeidl, 2017

RobertM. Dow, Jr.
UnitedState<District Judge
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