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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBIN ZAHRAN, KAREN ZAHRAN, and
ABBAS ZAHRAN, as Trustee, 5457 Bay
ShoreDrive Trust,
Plaintiffs,
V.

Judge Jorge Alonso

)
)
)
)
)
) No. 15 C 1968
g
BANK OF AMERICA, )
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiffs Robin Zahran, Karen Zahran and Abbas Zaltrawe filed an amended
complaint againstlefendanBank of America, N.A(*"BANA”) for its own acts, the acts of its
agent Coralgic Corporation, ands successéan-interest to MBNA America, N.A. (“MBNA”")
and LaSalle Bank, N.A. (“LaSalle})asserling various claims of fraud, breach of contract and
defamation as well as violations of the Fair Credit Reporting /&&RA”), 15 U.S.C. § 168#&t
seq Defendanmoves to dismiss all counts. This Court grants the motion.

l. BACKGROUND

This case stems fromnumber oftransactionsnvolving the Zahrans and BANA ats
predecessofim-interestand how these transactions were reported to credit reporting agencies.
A. Mortgage on Wisconsin Property
In February2003, plaintiffs sought to purchaggopertyin Door County, Wisconsin,
located at 5457 Bay Shore Drjvin Sturgeon Bay In connection with the purchase, they

borrowed $506,000 froPABN/AMRO Mortgage Group.Inc., as evidenced by a promissory

! The property actually appearshie locatedn the town of Sevastopol, althouithas aSturgeon Baynailing
address
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note securedoy a mortgage on the property. The note changed hands in a number of
transactions, and BANA has held it since 2008.
1. Credit reporting of note and mortgage on Wisconsin property

Robin Zahran(“Robin”), individually, and Abbas Zahran as trustee of the 5457 Bay
Shore Drive Trust, signed the nas borrowers. Karen Zahran did not sign the note, but she
initialed each page, as did Robin. Only Abbas Zahran signed the morigageCompl. Ex.
1.)

Plaintiffs allege that, &w months after the transaction took place, Robin Zahosiced
that the lender had erroneously reporteddbtas Robin and Karen Zahrans’ personally, not
the Trust's The Zahrans complained to the lender, and the lender corrected the reporting
accordingly. Id. 1 8-9) Sometime in omaround 2011after BANA had obtained the note,
BANA began to report the debt as a personal obligation of Robin Zahréah'4[16.)

2. Escrow Dispute

Under the terms of the mortgage, the borromastpay to the lender all amounts due for
certain “escrow items” such as taxes and insurance, unless the lender waives the escrow
obligation (ld., Ex. 18 3,at912413.) However, the lender magvoke waiver of escrow “at
any time” by giving notice in accordance with the terms of the mortgadg. (

Robin paid for escrow items directly for a time, Inat received a notice from BANA,
datedSeptembef4, 2014 notifying him thathe would be requiretb pay taxes and insurance
into an escrow account due to an arreardtg. 1 32-34.) Robin attempted to continue paying
taxes directly, but he learned that “Corelogic Tax Service Lh& paid the taxes at BANA's
direction. (Id. 7 3637, 4041.) The Zahrans claim that they were timely paying thedax

this property and they object to the revocattbmwaiver as tortious and a breach of contract.



B. Credit Card Settlement

In 2007, Robin had run up more than $60,000 in credit card debtr rsfgetiating with
his creditor (FIA Card Services, Inc., an entity that was formerly known as MBN/as since
merged nto BANA) and its debt collector, Creditors Interchange, he settlecetitefar $21,804,
about 35% of the balancdld., Ex. 5.) In a December 29, 2007 letter to Robin confirming the
settlement, Creditors Interchange wrote, “Upon clearance of your pgytimen . . account will
be consideredettled in full. The credit bureaus will be notified . . . that your accoum &
settled in full status” (emphasis added)(ld., Ex. 5) Plaintiffs claim that the lender had
promised to report the debt satisfiedin full and to cease any attempts to collect the balance
but the debt appeared on Robin’s credit report as settled for less than the amount wwiten
off, and Robin continued to receive letters from debt collect@i. ff 19, 2126.) Plaintiffs
allege thaBANA and/or its predecessens-interest defrauded and defamed plaintiffieeached
the settlement agementand violated the Fair Credit Reporting Ant breaking promises with
respect to the reporting of the debt.

C. HELOC and Mortgage on Illinois Property

In 2002, the Zahrans obtained from LaSatkehome equity line of credit (‘HELOC”)
secured by a mortgage on their home at 718 Acorn Hill Lane, Oak Brook, lllincisy 6.)
Plaintiffs allege that they sold their home in 2008 and used the proceeds to pay off € HEL
loan (Id. § 27.) However, according to plaintiffs, the lender continued to report to credit
reporting agencies that this loan was paid for less than the amount owed, despabréms’

protests that they had paid “the entire amount of the pay-off in full as requedtedif 28-30.)

% LaSalle was subsequently purchased by BANA. (Compl. { 6.)
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D. Procedural History

This action was originally filed in state court, but defendant removed it to thig Gn
March 4, 2015, and subsequently filed a motion to dismiss. This Court denied the motion as to
the FCRA claim and the defamation iota but it granted the motion as to all other claims,
without prejudice tahe filing of an amended complaint. (Mem. Op. & Order, July 17, 2015,
ECF No. 20.)

Plaintiffs have now filed an amended complaint, in which they reassennber of the
dismissedclaims. In Counts-1V, plaintiffs assert claims of fraud in the inducement (Count 1),
breach of contract (Count IlI), violation of the Illinois ConsufmEudand Deceptive Practices
Act (Count Ill), and fraud (Count IV), all of which relate to the 2@85dit card debt settlement
and relevant credit reporting. In Counts V and VI, plaintiffs assert claims tinel&iCRA
(Count V), andor defamatiorper sélibel/slandet (Count VI); these claims may be read to refer
to the banks’ credit reporting relaténl the credit card debt involved in the 2007 settlement as
well as other debts. In the remaining counts, plaintiffs assert claimsreach of covenant
implied in note or mortgage (Cou¥tl), violation of RESPA (Count VI), andslander on title
(CountIX), all of which relate to the 5457 Bay Shore Drive mortgage and the dispute over the
escrow account.

. LEGAL STANDARDS

“A motion under Rule 12(b)(6) tests whether the complaint states a claim om nehef
may be granted.’Richads v. Mitcheff 696 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a
complaint must include “a short and plain statement of the claim showing that ther péeade

entitled to relief.” Fed. R. Civ. P. 8(a)(2). The short and plain statement unded(R{® must

3 lllinois no longer recognizes any distinction between written and ofairdgory statement8ryson v. News
America Publications, Inc672 N.E.2d 1207, 1215 (lll. 199&) the Court will réer to this claim as simply a claim
for defamatiorper se



“give the defendant fair notice of what the claim is and the grounds upon which.it rBsis
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (ellipsis omittedhdditionally, a plaintiff
alleging fraud muststate with particularity theircumstances constituting fraud.” Fed. R. Civ.
P. 9(b).

Under federal noticpleading standards, a plaintiff's “[flactual allegations must be
enough to raise a right to relief above the speculative leel.”Stated differently, “a complaint
must comain sufficient factual matter, accepted as true, to ‘state a claim to relief thatsglaau
on its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 570).
“A claim has facial plausibility when the plaintiff pleads faadt content that allows the court to
draw the reasonable inference that the defendant is liable for the misconelyed dligbal, 556
U.S. at 678(citing Twombly 550 U.S. at 556). “In reviewing the sufficiency of a complaint
under the plausibility standard, [courts must] accept the-pledided facts in the complaint as
true, but [they] ‘need[ ] not accept as true legal conclusions, or threadb@edsret the
elements of a cause of action, supported by mere conclusory statemedlsii v. Miller
Brewing Co, 709 F.3d 662, 6656 (7th Cir. 2013) (quotingrooks v. Ros$78 F.3d 574, 581
(7th Cir. 2009)).

1. ANALYSIS

A. ClaimsRelated to 2007 Credit Card Settlement (Counts|-1V)

In the original complaint, plaintiffs’ claims related to the 2007 credit card settlement
relied heavily orthe allegationthat the agreement between Robin and his creditors was that the
credit card debtvould be reported as paid in full, but the Court dismigkede claims because it
is apparent on the face of the December 29, 2007 Creditors Interchange kitexvéim

assuming that that letter represethts partiesfull agreementthe agreemenwas that the debt



would be reported as “settled in full,” n6paid in full” Changing tack, lgintiff now
emphasizes that he was promised that the debt would be consddled or “satisfied in full”’
(Am. Compl. T 22), and defendant would make no attempts to collect the balance, but defendant
continued to attempto collect the debt through debt collectors. He atmdhee Exhibit 7 a
number of debtollector communications It is not clear on the face of these letters that they
relateto the debt that was the subject of the 2007 agreemdrthedbCourt assumes for purposes
of this motionthat they do

There are nostatementan the Creditors Interchange lettdrat might be read as a
promise to ceasdebt collection attempts other than the statement that credit bureaus will be
notified that the account is in“aettled in full status. To the extent plaintiffs intend to allege
that defendant or its predecessamade any other promises concerning datdtection their
allegations are made in only the most conclusory fashion and without sufficiaittdetise
plaintiffs’ claimsabove the speculative level.

The fraud claims asserted in Counts I, lll, and IV must all comply with BeBele of
Civil Procedure 9(b), which requires plaintiffsdescribe the circumstances of the alleged fraud
with particularity by providing the *“who, what, where, when and how” of the alleged
misrepresentationsBank of Am.N.A.v. Knight 725 F.3d 815, 818 (7th Cir. 2013). Plaintiffs
need not offer @ecific misrepresentations word farord, but they must plead enough factual
matter to allow the Court to infer that it is plausible, not merely possible, thatddeteor its
predecessors intended to deceive pldsitiPirelli Armstrong Tire Corp. Retiree Med. Benefits
Trust v. Walgreen Cp631 F.3d 436443 (7th Cir. 2011) The debt collection letters plaintiffs
received after paying the settlement amount are “just as much in line” witmaser

explanations, such as miscommunication, misunderstanding, internalpnax some other sort



of honest mistake, as with frausie Brooks v. Ros$78 F.3d 574, 581-82 (7th Cir. 20(8iting
Twombly 550 U.S. at 554)Pirelli, 631 F.3d at 4445. Indeed, one of the letters plaintiff
submits from Mann Bracken LLP, a collections law firm, states that “ClaintdAt, Card
Services, N.A., has requestedauntary dismissal of the above referenced . . . claim.” (Am.
Compl., Ex. 7, ECF No. 24, at 85 (emphasis added).)

Plaintiff's breach of contract claim, asserted in Count I, need not medtetgbtened
standard of Rule 9(b), but even under Rule 8(a)(2), plaintiff must plead enough factealtonatt
allow the Court tanfer “more than the mere possibility of misconductdbal, 556 U.S. at 679.
Again, as stated above, the allegations concerning the 2007 settlement agr@@arastas
much in line with an innocent explanatjosuch as a mistaker misunderstandindpetween
defendant and its collections agerds with a theory thatefendantagreed it would make no
further attempts to collect the debt and then forwarded the debt to colledemses anyway.
SeeBrooks 578 F.3d at 581-82Counts 11V are dismissed.

B. Credit Reporting (CountsV and VI)

CountsV and VI also relate to cmdit reporting, but these counts do not rest solely on the

2007 credit card debt settlement.
1. FCRA (Count V)

In Count V, plaintiffs claim that defendants violatéide Fair Credit Reporting Adly
furnishing erroneous information to credit reporting agencies and failing tectdne errors and
inaccuracies upon being made aware of them.

In responsedefendantcontends that (a) there is no private right of action under the
relevant sectiorof the FCRA, and (b) plaintiffs’ claims are barred by the statute of limitations,

15 U.S.C. 8§ 1681p. Defendant is correct, as this Court recognized in ruling on defendant’s



previous motion to dismiss, that there is no private right of action under 15 §.$681s2(a),
which prohibits furnishing inaccurate information to credit reporting agencieem(NDp. &
Order, July 17, 2015, ECF No. 20 (citimlgdd v. Chase Bank USA, N.Ao. 11 C 6258, 2012
WL 470099, at *12 (N.D. lll. Feb. 13, 2012)Rollins v. Peoples Gas Light & Coke C879 F.
Supp. 2d 964, 9667 (N.D. Ill. 2005)). However,plaintiffs also cite§ 1681s2(b), which does
provide a private right of action against entities that, upsseiving notice from a credit
reporting agency that they may have furnisleetbneous ofninaccurate information, fail to
undertake a proper investigation and remedy any erroneous repibringvestigatiomrmight
reveal Typpi v. PNC BankN.A, No. 13 CV 3930, 2014 WL 296035, at *9 (N.D. Ill. Jan. 27,
2014).

Defendant arguethat plaintiffs’ FCRA claim is barred by the statute of limitations
because it was not hight within “2 years after the date of discovery by the plaintiff of the
violation that ¢ the basis for such liabilitysee 15 U.S.C. § 1681p, but the Court finds that
plaintiffs’ FCRA claim is fatally deficient for a different reasénUnder § 1981s-2s, creditor’s
obligationis to conduct an investigation after it receives nolioen a credit reporting agency
that a consumer has disputaddebt, and correct any errors that it finds; ifc@nducts a
reasonable investigation and concludes that it has committedepuarting errors it has
neverthedss discharged its obligation, even if its conclusion is incor@&etGorman v. Wolpoff
& Abramson, LLR 584 F.3d 1147, 1161 (9th Cir. 2009).Stated differently, thestatute toes

not provide relief on the basis of an investigation culminating in an unfavorablieigion¢ but

* Although there is no Seventh Circuit decision directly on point, sometscave held that the statute of
limitations on a § 16812(b) claim begins to runot when the plaintiff discovers tlegroneous reporting but when it
becomes clear that the furnishing entity or entities “failed to comijplytheir FCRA duties” to investigatiisputed
reportsand correct any errors the investigatimight reveal See Marcinski v. RBS Citizens Bank, N3&.F. Supp.
3d 286, 290 (S.D.N.Y. 2014ypntra Hancock v. Charter One MortgagBlo. 0715118, 2008 WL 2246042, at *2
(E.D. Mich. May 30, 2008) Under that standard, the Court cannot determine, based only on the alleghtions
amended complaint and the attached documents, when the limitations @gr@dtd run in this case.
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rather, only on the basis of a failure to perform an investigation, or a failuranpestigation,
to follow up with the consumer credit refing agenciesif an error is detectedPerry v. PNC
Bank, N.A.No. 15¢v206, 2015 WL 5838715, at *6 (E.D.N.C. Oct. 7, 2015).

In this caseplaintiffs allege that theygrotesed eroneous reporting to the CRABd,
credit reporting agencies] by demanding the deletion of the erroneousngasti to report
them accurately . . . The CRAs refused, stating to Zahrameythn fact investigated Zahrans’
complaint thoroughly with BANA . . . and that BANA confirmed to them the accuracy of the
reporting and that BANA had in fact supplied them with verified documentation[] in supiport
the reporting. (Am. Compl. 1 18. Any claim that defendant failed to perform a reasonable
investigation is, at best, fatallgonclusory,as plaintiffs provide no facts to support any
conclusion that defendant’s investigation was unreason&geEisberner v. Discover Prad
Inc,, 921 F.Suyop. 2d 946, 949 (E.D. Wis. 2013PDrozco v. Experian Informain Sols, No.
2:12-CV-00955MCE, 2012 WL 6720556, at *5 (E.D. Cal. Dec. 26, 2012). At waisintiffs’
claim is contradicted bytheir own allegations Plaintiffs have essentially admitted that BANA
performed an investigationn which it presumably learned facts such as that Robin Zahran
signed the promissory note used to purchase the 5457 Bay Shore Drive property or that in 2007
plaintiffs’ credit card debt was “settled in fuldut not paid in full, and determined that no
correction was necessary.

Plaintiffs’ dispute is essentially over haeir lenders have characterized certain debts
based on settlements or otladleged agreementsaot whetherfor example Robin Zahranwvas
actually involved in incurring the debtthat appeared on his credit repoffio prevail in an
FCRA claim against a furnishef credit information under section 1682k, plaintiffs must

show the“factual inaccuracy’of the information the furnisher gvided, ‘not the existece of



disputed legal questionsds furnishers arenetither qualified nor obligated to resolve matters
that turn on questions that can obky resolved by a court of law.3eeChiang v. Verizon New
England Inc, 595 F.3d 26, 3§1st Cir. 2010. It is clear from plaintiffs’allegations that the
dispute in this case, as @hiang is not over factual inaccuracies; it is oyesw defendant or its
predecessors interpreted certain transactions or agreements with plairitése Hegations do
not state a claim under the FCRA

2. Defamation Per Se (Count V1)

In Count VI, plaintiffs allege that BANA defamed them pwyblishingfalse information
to creditreporting agenciesDefendant moves to dismiss the defamation claim beqdasgiffs
have not alleged that defendant mady atatements fitting within any of theecognized
categories of defamatigmer se and, in any caséhe challenged statements werdstantially
true. See Bryson v. News Am. Publ'ns, In872 N.E.2d 1207, 1218ll( 1996); Pope V.
Chronicle Publ'g Cqa.95 F.3d 607, 613 (7th Cir. 1996).

The Court need not determine whether dismissal is appropridtese groundbecause
there is a more fundamentaasonfor dismissing the defamation claimrhe Seerth Circuit
has held thastatelaw defamatiorclaims such as plaintiffs’ are preempted by the FCRZee
Purcell v. Bank of Am659 F.3d 622, 625 (7th Cir. 201%ge alsAleshire v. Harris, N.A.586
F. App’x 668, 670-71 (7th Cir. 2013Rlaintiffs’ defamation claim is dismissed

C. Escrow Account

CountsVIl-IX all relate to the 5457 Bay Shore Drive mortgage and the dispute over the

escrow accountDefendantcontendghat plaintiffsoffer only conclusory statemenits support

of their claims and fail to stasny cognizable claim for reli@h these counts.
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The Court agrees with defendant. In recounting the facts of their escspute]i
plaintiffs ignorethe fact that, under the express terms of Section 3 of the mortgage, the lender
may revoke thevaiver of escrow “at any time (Compl., Ex. 1) Even if, as plaintiffs contend,
it was actually incorrecthat the5457 Bay Shore Drive property was behind on its taxes in
September 2014 when BANA revoked the waiver of escrow, BANA was neverthetbssits
rights in opting to revoke waiver. The Court cannot conclude that BANA breachedamnant
or somehow deceiveor defamedlaintiffs merely by exercising itsontractualkight to revoke
waiver of escrow, and plaintiffs do not providtherfacts sufficientto state a plausible claim
against BANA under any of the causes of action described in CguntX. These counts are

dismissed.
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CONCLUSION

For the reasons set forth above, @murt grantBANA’s motion to dismissg9]. The
claims in counts-IV and VII-IX are dismissed with prejudice because plaintiffs are still unable
to meet their pleading burden, even after this Court previously dismissed theseaid gave
plaintiffs an opportunity to amend, and it is evident that famther amendment would be futile.
Plaintiffs’ defamation claim (Count VI) is dismissed with prejudice because iieempted and
any amendment would be futil&laintiffs’ FCRA claim (Count V), which was not previously
dismissed, is dismissed withopitejudice Plaintiffs have 21 days from the date of this order to
amend Count ¥-andonly Count \\—if they cancure the defects identified in this Order and
state a claim in compliance withe Federal Rules of Civil Procedure.

SO ORDERED.

ENTERED: March 3, 2016

HON. JORGE L. ALONSO
United States District Judge
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