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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FELICIA TAPPAN |,
No. 15 C 02496
Plaintiff,

V.
Magistrate Judge Susan E. Cox

N

CAROLYN W. COLVIN, Acting
Commissioner of the U.S. Social )
Security Administration,

N s

Defendant.

ORDER

Plaintiff Felicia Tappan (“Plaintiff”) appeals the decision of the Commissidnieo
Social Security Administration (“Commissionedgnyng herSocial Security disability benefits
under Title Il of the Social Security ACISSA”) and Supplemental Income under Title XVI of
the SSA The GurtgrantsPlaintiff’s motion for summary judgment [16] and derties
Commissioner’s motiorof summary judgment [23]This caseds remanded for further
proceedings consistent with this opinion.

STATEMENT
l. Procedural History

Plaintiff originally filed her application for Social Securdisability benefitsand
Supplemental Income benefits on April 26, 2012, alleging she had been disabled sihte Apri
2012. (R. at 129). Plaintiff's apphtion for benefitsvasinitially denied onJuly 26, 2012, and a

subsequent reconsideration was denied on December 6, 2012. (R. at 129). On January 16, 2013,

! The Court construes Plaintiff's Memorandum in Support of Remand asiarMot Summary Judgment. The
Court also notes that, in the future, the Commissioner should respolaintiff® motion rather than filing a cross
motion for summary judgment.
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plaintiff filed a written request for a hearing before the Administrative Law Judge (JALR"
at 144) Plaintiff appeared and testified in Chicago, lllinois, before the ALJ on November 1,
2013. (R. at 28). On November 29, 2013, the ALJ issued a written decisianglBigintiff's
application. (R. at 6-17). The Appeals Council denied review on January 22, 2015, thereby
rendering the ALJ’s decision as final for the agency. (R. at 1-5).

I. Medical History

Plaintiff’'s medical recordlemonstrates a lengthy history of neeid back problem©n
August 16, 2010, Plaintiff received a referral for surgery from her primarypbamecian, Dr.
Andi Arnautovic, to repair a large central disc protrusion at C4-5. (R. at 437)lyrNessember
2010, Plaintiff underwent surgery at Mount Sinai Hospital to repair the centtgdrdigusion at
C4-5. (R. at 448)In apost-surgery status update éamuary 2, 2011, Dr. Alan Hecht, of Mt.
Sinai Medical Center, statéldat there was stable alignmendf the spineand the disc spaces
wereintact; dthough theravasa“slight prominence prevertebral space.” (R. at 429).

On August 9, 2011, Plaintiff visited Dr. Arnautovic for back pain. (R. at 3279.
complained that the pain had been ongoingf@r a yegrand the pain occredintermittently.
(R. at 334). She identified the pain as a 4/10lerdymptomsvould becomeggravated when
bending.ld. The use of nonsteroidal anti-inflammatory drugs provided significant fetidie
pain.ld. She returned to Dr. Arnautovic on February 24, 2012, due to ngsibmker fingers,
and reported that thgain had increased to an 8/10. (R. at 343, 345).

On June 8, 2012, Plaintiff visited a neurologist, Dr. Michael Strurgill. In the four months
leading up to her appointment with Dr. Sturgill, Pld&inéxperiencedalls, neck pain, hand
clumsiness, legs giving out, difficulty walking up and down stairs, and tinglingt(@24).

Plaintiff was diagnosely Dr. Sturgillwith recurrent myelopathy and referred for flexion



extension xrays aad an MRI of the cervical spine. (R. at 425). On June 20, 2012, Plaintiff's x-
ray results showed status post anterior fusion C4-C5, considerable limitatierion fland
degenerative changes in-C®. (R. at 355). Additional x-rays showed mild levocurvature in the
lower thoracic spine. (R. at 356). Finally, an MRI of her cervical sghiogved a moderate
degree of central bilateral foramina narrowing at@Band significant narrowing of the left
neural foramen and C4-C5. (R. at 358).

On July 13, 2012, prior to her second surgBtgjntiff participated in a consultative
exam performed by DDante Pimentel. Dr. Pimentel spent approximately 30 minutes obtaining
Plaintiff's medical history and performing his examination. (R. at 38@)ntiff informed Dr.
Pimentel of a motor accident that occurred in 2002 thatshe was informed in 2010 by
doctors at Mount Sinai Hospital that the accident was the causeiojurgr1d. Plaintiff
claimed to have decreased uséerf right hand, and complained of pain in her shoulder, back,
and left leg during that periotd. Plaintiff's motor strength was a 5/5 and sensation was intact in
all extremities (R. at 367). Dr. Pimentel had access to all results Rtzimtiff's June testgR.
at 368).Dr. Pimentel found thatPlaintiff could: (1) sit, stand and walk greater than fiftfeet
unassisted, (2) carry out worktated activities, and (3) hakle ability to lift, carry, and handle
objects in a mildly limited wayld. Dr. Pimentelopinedthat Plaintiffwould be able tdift and
carry twentypoundsoccasionally and tepounds frequentlyPlaintiff would also be able to stand
and walk with normal breaks for six hours each during an eight-hour work day. (R. at 124).

On August 9, 201 Rlaintiff underwent gosterior cerical decompression and fusiah
C3-C6. (R. at 375)After performingPlaintiff's surgery, Dr. Le@ave the prognosis of “good
pending medical stabilityfd. By August 14, 201ZRlaintiff was able to ambulate more than 150

feet and denied any significant pain, althotigh records statdat sheseemedeuphoric” due to



the prescribediazepam. (R. at 397). By August 15, 2012, she was able to independently transfer
into the bath tub without grab bars and had kitchen mobility. (R. at 400w&table to walk
consistently over 150 feet, althougihe wastill prescribeddiazepam. (R. at 401). When

discharged on August 16, 20 BJaintiff was referred to outpatient physical theraoyg

prescribedsix separate medications: (1) Colace, (2) Dulcolax, (3) Sén@ERdJltram, (5)

Valium (Diazepam and (6) Zofran. (R. at 470). An update on August 22, 2012, by Dr.
Arnautovic providedhat she wasloing well and had no complaints. (R. at 498aintiff

received physical therapy for two months before being dischdrgeduse she was told she

“wasn’t qualifiedfor it anymore.” (R. at 55).

On October 26, 201 Rlaintiff was seen at Mount Sinai Hospital, where the attending
physician indicated th&laintiff hadright arm numbness for many years. (R. at 475). When
meeting with Dr. Arnautovic on January 28, 20R®&intiff continued to complain of back pain.
(R. at 499)Plaintiff indicated the pain was a 5/10 and was aggravated by position and twisting.
Id. By May 9, 2013, she did not have any complaints or concerns. (R. at 503).

On December 5, 2012, the state agency physician, Dr. Viraanpleteda Disability
Determination Explanation (“DDE’YR. at 118-128). Dr. Vincent found tHafaintiff had a
medically determinable impairment due to her surgeaedthat she could liftwenty pounds
occasionally and tepounds frequently. (R. at 123-24). She would be able to stand antbwalk
six hours in an eight-hour work dags well asit for six hours in an eight-hour work dalyl. Dr.
Vincent's ultimate determination was that Plaintiéis not disabled. (R. at 127).

Both Dr. Arnautovic, her primary care physician, and Dr. Leeshegeon provided
their medical opinions on whethBraintiff could performwork related activities. Dr. Arnautovic

foundPlaintiff could frequently lift and carrienpounds. (R. at 523). She would be able to stand



and walk with normal breaks for less thtamm hours during aeighthour day.d. She would be
unable tosit or stad for more than sixty minutes before having to change position. Additionally,
she would be required to walk around for approximately five minutes every twehtstyo t
minutes. (R. at 524).

Dr. Lee’s assessment found that she could lift @mdytess tharten pounds frequently,
but could occasionally lift ten pounds. (R. at b3e additionally found that she would be able
to stand and walk with normal breaks for about three hours during an eight-hold. &he
would only be able to siof forty-five minutes and stand for twenty minutes before being
required to change positions. (R. at 532). She would need to walk arodive ftortenminutes
everythirty to forty-five minutes.d. He additionally requiredPlaintiff to avoid concentrated
exposure to chemicalkd.

1. ALJ Hearing

Plaintiff testified before the ALJ on November 1, 2013, in Chicago, lllinois. (R. at 28).
She clams to have not worked since 2012, but had been previeaghloyed as a housekeeper,
security, home care, and hairdresser. (R. at 33A%$ecurity Plaintiff was required to check
individuals in at an apartmeabmplex andsteel mill. (R. at 35, 38). She was required to do
rounds taking her approximately an hour, which she would have to complete every two hours.
(R. at 35-36). As a caretaker for the sick and elderly, Plaintiff was requimbk, clean, dress,
bathe, and run errands for her clients. (R. at 39)ctimed to stopvorking in 2012 due tber
hands started to become numb and tingling. (R. at 40).

The numbness in her hands forced her to stop attending school to be a phlebotomist (R. at
15). Plaintiff claims that she additionally hadgtop her work as a hairdresser in 2011 due to the

pain in her hand. (R. at 45-46). The ALJ raised the issue of her tax returns, which showed she



earned $10,666 in 2011. (R. at 52). He questiovteether she had workexdter her alleged
onset date of April 1, 2011. (R. at 48)

Plaintiff admitted to attempting to Waevery day, but that it did not happen on a regular
basis. (R. at 56 Plaintiff testified it tookher approximately an hour vealk to Commercial
Avenue from her home, which she claimed was a mile away. Her attorney did notokjext
statement, evethough the distance Plaintiff testified to was later shown to be {&sat 56);

(PI's Br.12). The distance truly covered only four-tenths of a mile. (Pl.’s BrP12intiff
additionallyclaimedto be unable to do many Haactivitiessuchasuseknives, openars, and
carry groceries. (R. at 688).

The vocational expewras given a hypothetical based on the consultative exam, which
included the ability to “lift and carry no more than 20 pounds occasionally and 10 pounds
frequently, and can be on her feet standing/walking about six hour®igramour work day
with normal rest periods, and sit about six hours with normal rest periods.” (R. at 81). The
vocational expert found that an individual with those disabilities would still be able koas@r
hairstylist or security clerk. (R. at 82). The ALJ then proceeds t®las#iff's treating
physician§ Dr. Lee and Dr. Arnautovic, medical opinions as a hypothetical. (R. at 523-26; 531-
34). Using their medical opinion, the vocational expert determined that they would tsdt/“sa
the requirements for fulime competitive employment, which the Social Security
Administration identifies as a 40 hour work week.” (R. at 83).

IV.  The ALJ’s Decision

In his decision, the ALJ found that: (B)aintiff met the insured status requirement of the

SSAthrough September 30, 2016; @gintiff had engaged in satantial gainful activity since

her alleged onset date of April 1, 2012; P3intiff had a severe impairment in the form of



cervical disc disease; (PJaintiff’'s impairment did not meet the severity listing2hC.F.R.

Part 4@, Subpart P, Appendix 1 (20 C.F.R. 404.1520(d), 404.1525 and 404.15X8gi(&iff

had the residual functional capacity (“RFC”) to perform light work as defme@@ iIC.F.R.
404.1567(b) and 416.967(b) subject to only occasional crouching, kneelingrasrichg, and

the need to avoid operating moving or dangerous machinery, occasionally lifting ymigc20
pounds, frequently lifting and carrying ten pounds, the ability to stand and walk six hours out of
eight with normal rest periods, the abilitysib six out of eighhours with normal rest periods,
and an exceptioto working at heights, climbing ladders, or frequentiyng stairs; (bPlaintiff
wascapable of performing past relevant work as a security K # 372.667-038) and
hairstylist(DOT #739.684-086); and (Blaintiff hadnot been under disability, as defined in the
SSA from April 1, 2012, through the date of the ALJ’s decisiona{R117).

Additionally, the ALJ gave “little weight” to Plaintiff’s treating physicians, Dr.
Arnautovic and Dr. Leehased on the perceived lack of documentation regarding Plaintiff’s
significanttroubles walking, standing, and sitting. (R. at 16). The ALJ additionally discounted
the treating physicians’ medical opinions dualtegedcontradictons betweelRlaintiff's
testimony and the treating physicians’ assessmihfBhe ALJ chose to give “great weights
the state agency physician, Dr. Francis Vincent, because “[t]his appears eeaspnable
conclusion given the evidence of record.” (R. at 16).

STANDARD OF REVIEW

The ALJ’s decision must be upheld if it follows the administrative procedure for
determining whether Plaintifé disabled as set forth in the Act, if it is supported by substantial
evidence, and if it is free of legal err@e 20 C.F.R 88 404.1520(a), 416.920(a); 42 U.S.C. §

405(g). Substantial evidence is “relevant evidence that a reasonable minccoght as



adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971). This
standard is satisfied ewdf the ALJ makes only a “minimal[] articulat[ion bfg] justification.”
Berger v. Astrue, 516 F.3d 539, 545 (7th Cir. 2008).

ANALYSIS

l. The ALJ Did Not Follow the “Treating Physician” Rule
In giving “little weight’ to the medical opinions of Dr. Lee and Dr. Arnautovic, the ALJ
seems to have violated the “treating physician” rule. The “treating physici@requires the
ALJ to give controlling weight to the medical opinionRi&intiff's treating physiciaif it is
“well-supported by medically acceptable clinical and laboratory diagnosticigees and is not
inconsistent with the other substantial evidence . . .” 20 C.F.R. § 404.1527Rdiay;v.
Astrue, 705 F.3d 631, 636 {7Cir. 2013);Larson v. Astrue, 615 F.3d 744, 749 (7th Cir. 2010).
The ALJ must Sufficiently articulate hisssessment of the evidencedssure us that the ALJ
considered the important evidence[and to enable] us to trace the path of the’ALJ
reasoning. Carlsonv. Shalala, 999 F.2d 180, 181 (7th Cir. 1993) (quotfsigphens v.
Heckler, 766 F.2d 284, 287 (7th Cir.1985)n orderto provide this path when deciding to not
give the treating physician controlling weight, the ALJ must evaluate six $attpthe nature
of the examining retionship; (2) the length and extent of the treatment relationship; (3) the
supportability of medical evidence; (4) the consistency of the opinion in relation tctird as
a whole; (5) if applicable, the physician’s specialization; and (6) other$atiat may apgase
or contradict the opinion. 20 C.F.R. § 404.1527(c).
First and foremosthe ALJfailed to addresthe six factors necessary when giving

controlling weight taa medical professionather than the treating physiciarhe onlyfactor the

ALJ considered in his decisiamasthe inconsistencin the treating physiciang’featment notes



and thoseaised due t®laintiff' s testimony. (R. at 16%ee 20 C.F.R. § 404.1527)@). The ALJ
did not engage in any discussion regarding any of the additional five factors, evem It
of these factors favor giving Dr. Lee and Dr. Arnautovic’s medical opinions clamgraleight:
Dr. Lee is a spinal cord injury specialist, Dr. ArnautoviPligintiff's primary care physician,
andplaintiff met with Dr. Arnautovic on a monthly or bi-monthly basis for an extended period.
(Pl’s B.4); (R. at 14)see also Scott v. Astrue, 647 F.3d 734, 740 (7th Cir. 201(hplding an
ALJ’s decisionunsatisfactory because they did not address considertiangg the treating
physician, such as treatment relationship, specialty, and consistencyuoftaygnts).There is
no evidence that the ALJ took any of these factors into consideration in making his
determination. The Court, thus, cannot “trace the path of the ALJ’s reasd@antgén 99 F.2d
at 181. As such, the Court musmand the case for further proceedings.

I. The ALJ Only Considered Evidence that Supported his Opiniomnd Ignored the
Medical Evidence Supportirg Plaintiff’'s Disability Claim

Evenif this Court held the ALJ had provided enough reasoning in evaluating the six
factors, theALJ’s reasoning engages in the chepigking that theSeventhCircuit hasdeemed
erroneousSee Denton v. Astrue, 596 F.3d 419, 425 (7th Cir. 2010) (showing an)A&hust
consider all evidence, not just evidence supporting his findsegMylesv. Astrue, 582 F.3d
672, 678 (7th Cir. 2009khowing anALJ may not selectively consider reportsit must
consider “all relevant evidence”While the ALJ may not cherfgick findings, they need not
include every piece of evidence in their opinibiaz v. Chater, 55 F.3d 300, 308 (7th Cir. 1995)
(citing Carlson v. Shalala, 999 F.2dat 181) (finding “an ALJ need not provide a complete
written evaluation of every piece astimony and evidence”).

The ALJengaged ira patternof selectivelyciting facts beneficial to his final

determinatiorthroughouthe writtenopinion, but consistently overlookéakts that were in



conflict with the opinion.The ALJ ignoredconflicting evidencedetrimental to higindings when
evaluatingPlaintiff's second major surgery, a C3-C6 laminectomy and fusion. The only
consultative examination &flaintiff occurred on July 13, 2012, almost a month prior to
Plaintiff's second surgery. (R. at 96-10%he DDE performed byDr. Francis Vincenafter the
second surgery continues to rely on the consultative exam that occurred in July, pnior to he
surgery even though Dr. Francis clearly states that there was insufficient evide¢heer@tord
and a current physical exam is need&d.at122). The ALJgavethis DDE controlling weight,
while simultaneouslyiving Plaintiff's treating physicianslittle weight” (R. at 16). Dr. Vincent
never met or examindellaintiff andused dated information, wheasPlaintiff met with Dr. Lee
and Dr. Arnautovic on multiple occasiobsfore and after the surgetg. The ALJ did not
consider this issue, despite deciding to give controlling weight to the DDE.

This Court finds an additional issue in the selective use of informationtfretreating
physicians'treatment notedn the days followindPlaintiff's secom surgery, treatment notes
showed she was abidewalk more than 150 feet and denied any significant pain. (R. at 397).
While the ability towalk 150 feet during rehabilitation may show significant progresdltide
fails totake into account a numbef drugs shdéad beenaking (R. at 397). The ALJ pulled
facts from treatment notes discussing Plaintifslity to walk 150 feet and her denial of pain,
but ignored comments such as “[p]atient appears a bit euphoric. We will begin to wean he
diazepam today. . .” (R. at 397). Her ability to walk 150 feet indicates progressnoyp@nt
does this alone show that atgfinitive contradictiorto the medical assessmenttdintiff's
treating physiciandn other words, the ALJ was selectively ignoring evidence that conflicted
with his opinion, thereby requiring remand.

CONCLUSION

10



For the precedingeasonsthis Courtremand this matter for irther proceedings
consistent with this opinion. The Court graRtaintiff's motion for summary judgmeift6] and

denieshe Commissioner’s motiomf summary judgment [23].

ENTER: fw

DATED: 7/13/2016

Susan E. Cox
United States Magistrate Judge
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