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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ALI CLAY, )
)
Petitioner, ) CasHo. 15-cv-2575
)
V. )
) JudgeérobertM. Dow, Jr.
UNITED STATES OF AMERICA, )
Respondent. )

MEMORANDUM OPINION AND ORDER

Petitioner Ali Clay (“Petitioner”) is semvg a 168-month sentence following a conviction
for distribution of cocaine. Currentlgefore the Court are Petitionefso se motion [1] to
vacate, set aside, or correct his conviction sextence pursuant to 28 U.S.C. § 2255 (*habeas
petition”) and motion [14] fordave to amend pursuant to RW&@) of the Federal Rules of
Criminal Procedure. For the reasons statedvwpdime Court grants Petitioner’'s motion for leave
to amend [14] and grants in part and denies in part Petitioner's motion to vacate, set aside, or
correct his conviction and sentendd. Specifically, based on @ear error in regard to the
computation of Petitioner's criminal historyathwent unnoticed by il counsel, appellate
counsel, the Government, and the Court andpieggtidiced Petitioner gog forward, both at his
original sentencing and his re-sentencing following a retroactive amendment to the Guidelines,
the Court reduces Petitioner’'s sentence froi@ a®nths to 151 months in the custody of the

Bureau of Prisons.
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Background®

In April and May 2009 and June 2011, Petitioner sold crack cocaine to a government
informant known as “Poochie Man.” Petitier was arrested following the June 2011
transaction. At the time of his arrest, Petitionenfessed to SpeciAlgent (“SA”) Christopher
Labno of conducting extensive drug sales sifypdl 2009. According to SA Labno, Petitioner
confessed that he had been selling Paodiian crack for several years and had done
approximately ten to twelve ansactions with him since 2009,thvtwo transactions for 63
grams and the rest of either an ounce (28.35 grame) “8-ball” (3.5 grams). R. 107 at 25-28.
According to Agent Labno, Petitioner also cased that from 2009 until the time of his arrest,
he “overall on average” sold tveeen 63 and 125 grams of craekery 3 to 4 days, for a total
drug volume of approximate 11 kilograms (11,000 graris)at 37-38.

Petitioner was charged withrée counts of distributing crlacocaine, in violation of 21
U.S.C. § 841(a)(1). See R. 12. Petitioner pletiguilty. Petitioner ab moved to suppress the
incriminating statements he had made folloy his arrest, on the ground that he was so
intoxicated that he could not N@ly have waived his Fifth Amatment rights to remain silent
and to have counsel present during quesigpni See R. 36. At the suppression hearing,
Petitioner testified that he hadaggerated the amount of drugs he sold in order to make himself
more valuable to the Government as a potenbtafidential informant. See R. 107 at 154. The
Court “credited the agents’ testomy that [Petitioner] had appeared calm and lucid, said nothing
about being intoxicated, talked l@ngth about multiple drug dealsnd even tried to negotiate

with the agents.”United Satesv. Clay, 562 Fed. Appx. 531, 532-33 (7th Cir. 2014). The Court

! Citations to “R.” (such as “R. 7 at 12”) refes documents in the docket in Petitioner's underlying
criminal case, No. 11-cr-399-1. Citations in bracketst{sas [12] at 3) refdp documents in the docket
in this habeas case, No. 15-cv-2575.



therefore concluded that Petitier’s plea was knowing and volany and denied his motion to
suppress.

Following the denial of his motion to suppreBg{itioner entered a ahge of plea. See
R. 81. Petitioner signed a plea declaration sjatiat he distributed between 112 and 196 grams
of cocaine base between April 11, 2009 and Jyrg009 and, after a hiatus, distributed between
28 and 112 grams of cocaine base. R. 82. aihe plea declarationoatained an anticipated
advisory Sentencing Guidelineange of 70-87 months’ impoament, subjecto a ten-year
mandatory minimum of 120 months, which whased on an anticipatecriminal history
category of Ill and an anticipated three-level reduction in offense level for acceptance of
responsibility. In the plea declaration, Petitioaeknowledged that he understood the advisory
Guidelines calculations were “preliminary intm@ and . . . non-bindingredictions”; that “the
Court ultimately determines the facts and law rakva sentencing”; thdthe validity of [his]
[d]eclaration [wa]s not contingent upon . . . theu@’'s concurrence with the . . . calculations”;
and that he would “not have ahit to withdraw his plea on the $ia of the Court’s rejection of
the[] calculations.” R. 82 at 9.

At the February 28, 2013 change of phlesaring, Petitioner acknowledged that he had
read the plea declaration and ewed it with his attorney befosegning. Petitioner also stated
that he understood that he facedentence of between 10 yeé&he mandatory minimum) and
life. The Government informed Petitioner ané thourt that, at sentencing, it would seek a 2-
level enhancement for obstruction of justice and veserving its right to object to a three-point
reduction for acceptance of responsibility. R. 2085-16. The Government took the position
that it was a “close call whether [Petitionesfjould be given acceptance if he continues to

dispute his own statements to the agents whdrab@dmitted the vast majority of that statement



is in fact true,” and “the only statements isenot admitting in the statement are the ones
exposing him to such a massivenncle] under the Guidelines.ld. at 15. Petitioner's
attorney took the position that Petitioner shawdeive the three-point reduction for acceptance
of responsibility. 1d. at 16.

Before accepting Petitioner’s plea, the Court asked Petitioner if he understood that, “at
sentencing, | will make a final determinationtaswhat Guideline rargyshould apply to this
case.” R 108 at 18. Petitioner responded, “Yelsl” The Court also asked Petitioner, “if it
turns out that the sentencam®re severe than youere hoping for or than you expected, do you
understand that you still would be bound by your pledwould have no right to withdraw it?”

Id. Petitioner responded, “Yesld. Further, the Court asked Rigmer, “do you understand that
the final decision as to what your semte will be rests with the court?d. at 19. Petitioner
responded, “Yes.'1d. Petitioner then entered his guilty pldd. at 24-25.

The Court sentenced Petitioner on July 15, 2088e R. 92. At the sentencing hearing,
the Government took the position that Petitionas responsible for 11 kilograms of cocaine.
Petitioner took the position that he should beesgred based on less than 200 grams. The Court
found that Petitioner was responsible for between 280 and 840 granaslkicocaine. R. 109 at
28, 43-45.

The Court also found that Petitioner had alboged justice by testifying falsely at the
suppression hearing, and gavenha two-point sentencing enhancement. The Court explained,
“that’s not mere accident and it's not meresramembering or not remembering, but there was a
lack of credibility that. . . suggests a contrivefdexd to it rather than accidental or memory loss,
and that’s really where the cowt appeals draws the line on olstiion of justice . . . the story

he told just doesn’t hold together too many ways with too mudaketail for it not to have been



an attempt to obstruct justiceR. 109 at 46-47. The Court alsediined to give Petitioner the
three-point acceptance of respoiigipreduction that he soughtAccording to the Court, “with
the obstruction [enhancement], as a Guideline mateould be very difficult” to also obtain a
reduction for acceptance of responsibility, but noted that “there are circumstances in which you
could get both an obstructioméh an acceptance.” R. 109 at 69l]n any event,” the Court
concluded, Petitioner's acceptanevas not as “robust as you need to” get the three-point
reduction, because Petitioner “accepted some things and not othéds[dt 70. Nonetheless,
the Court gave Petitioner pift credit for acceptance of gponsibility by taking it into
consideration under Section 3553(&). at 49; see also 18 U.S.C.8 3553(a).

The Court determined that Petitioner'sdi offense level was 34, his criminal history
category was 1V, and that the @alines range was 210 to 262 muhimprisonment. R. 109 at
42. As to the criminal history category.etlCourt accepted Probatis calculation, which
included 3 criminal history pots for Petitioner's 2003 AUUWanwviction. See R. 84 at 16
(assigning 3 points to conviction). In total, Betier was assigned 8 criminal history points, for
a criminal history category of IV. See R. 1@®,42, 68 (transcript adentencing hearing); see
also R. 84 at 19 (presentence istigation report showing total & points for criminal history
category of 1V). Petitioner’'s attorney did not object to these calculations. The Court gave
Petitioner a below-Guidelines sentence of 192 months, “in part” because of Petitioner’s partial
acceptance of responsibility. R. 109 at 68.

Petitioner filed a notice of appe@ the Seventh Circuit. Séited Sates v. Clay, 562
Fed. Appx. 531 (7th Cir. 2014). $liappellate counsel filed anders brief asserting that the
appeal was frivolous and seegito withdraw as counselld. at 532. Appellate counsel also

informed the Seventh Circuit that Petitioneloés not wish to challenge his guilty pleald.



Petitioner opposed his coun'sainotion to withdraw.ld. The Seventh Circuit granted appellate
counsel’s motion to withdraw arttismissed Petitioner’s appeal.

This Court subsequently reduced Petittssentence from 192 months to 168 months,
based on an amendment to the Sentencing (edewhich lowered the base offense levels
applicable to narcotics offenses. See R. 124, 126.

Petitioner now seeks to vacate, set asideparect his conviction and sentence pursuant
to 28 U.S.C. 8§ 2255. Petitioner's motion raises fsgues, which are discussed in turn below.
Petitioner also seeks leave to amend to add h sgue, which is discussed in conjunction with
the first, related, issue.

Il. Legal Standard

Petitioner seekbabeas relief under Section 2255. AeStion 2255 motion to vacate to
set aside or correct a sentence will be grantedibiig petitioner establies that “the sentence
was imposed in violation of the Constitution ow$aof the United States, or that the court was
without jurisdiction to impose such sentencethat the sentence was in excess of the maximum
authorized by law, or is othgise subject to collatal attack.” 28 U.S.C. § 2255. The Seventh
Circuit has stressed that “relief under § 225&msextraordinary remedy because it asks the
district court essentially to reopen the crialiprocess to a person who already has had an
opportunity for full process.”Almonacid v. United States, 476 F.3d 518, 521 (7th Cir. 2007). A
Section 2255 motion is not a substittde a direct criminal appeal. S&arela v. United States,

481 F.3d 932, 935 (7th Cir. 2007). If a petitioner does not raise a claim on direct appeal, that
claim is barred from the Court’s collateral r@wi unless the petitioner can demonstrate (1) cause
for the procedural default and actpagjudice from the failure to appe&uller v. United Sates,

398 F.3d 644, 648 (7th Cir. 2005); (2) that enfogcihe procedural default would lead to a



“miscarriage of justice,Anderson v. Benik, 471 F.3d 811, 815 (7th C2006); or (3) that there
has been a change of circuarstes involving facts or law/arela v. United Sates, 481 F.3d
932, 935 (7th Cir. 2007). “[A]ttorney error thabmstitutes ineffectivessistance of counsel is
cause to set aside a procedural defaul&ihders v. Cotton, 398 F.3d 572, 580 (7th Cir. 2005)
(quotingFranklin v. Gilmore, 188 F.3d 877, 883 (7th Cir. 1999)).

In this case, all of Petitioner’'s arguments are premised on the alleged ineffectiveness of
his trial and/or appellate counseln order to prevail on an effective assistance of counsel
claim, Petitioner must meet the two-prongecerfprmance” and “prejudice” test set forth in
Strickland v. Washington, 466 U.S. 668, 694 (1984). Petitionast must establish that his
lawyer’s performance fell below an objective standafrdeasonableness. If he is able to do so,
he must then show that thereaiseasonable probability that tressult of the proceedings would
have been different but for hisunsel’s “unprofessnal errors.”Ward v. Jenkins, 613 F.3d 692,
698 (7th Cir. 2010); see aldgdoward v. Gramley, 225 F.3d 784, 789-90 (7th Cir. 2000)
(applying sameStrickland test to claim of ineffective assistance of appellate counsel). Both
components of the test must be satdsfighe lack of eher is fatal.” Eddmonds v. Peters, 93
F.3d 1307, 1313 (7th Cir. 1996).

In analyzing the performance prong, theu@oapplies a “strong presumption that
counsel’'s representation was within the wide range of reasonablesgiorfal assistance.”
Delatorre v. United Sates, 847 F.3d 837, 845 (7th Cir. 2017) (quotiHgrrington v. Richter,
562 U.S. 86, 104 (2011)). “The ceadtquestion in this analysis not whether counsel’s conduct
‘deviated from best practices or most comnuustom,” but instead, ‘whether an attorney’s
representation amounted to incompetencesumievailing professional norms.”ld. (quoting

Sussman v. Jenkins, 636 F.3d 329, 349-50 (7th Cir. 2011)rial counsel’s “[s]trategic choices



made after thorough investigation of law and gactlevant to plausiel options are virtually
unchallengeable,” and trial counsel's “strategic choices made after less than complete
investigation are reasonableepisely to the extent thaeasonable professional judgments
support the limitations on investigation.’Srrickland, 466 U.S. at 690-91. In the case of
appellate counsel, the Court examines whether “agpatbunsel failed to raise an issue that was
both obvious and clearly stronger than the issues he did ra@sath v. Gaetz, 565 F.3d 346,

352 (7th Cir. 2009). The performance of appelledunsel is deficient “when counsel omits a
‘significant and obvious issue’ without agiémate strategic reason for doing sddoward, 225

F.3d at 790 (quotintylason v. Hanks, 97 F.3d 887, 893 (7th Cir. 1996)); see &sggsv. United

Sates, 513 F.3d 675, 678 (7th Cir. 2008).

If the Court finds an attorneyigpresentation to be deficigit must then decide, under
the prejudice prong oftrickland, whether there is “a reasonable probability that, but for
counsel’'s unprofessional errors, the result ef ghoceedings would have been differengflen
v. Chandler, 555 F.3d 596, 600 (7Gir. 2009) (quoting3rickland, 466 U.S. at 690, 694), or, in
the case of a claim of ineffective assistance of appellate counsel, that the issue appellate counsel
failed to raise “may have resulted in a reverdalhe conviction, or amwrder for a new trial.”
Howard, 225 F.3d at 790 (quotinlylason, 97 F.3d at 893). “A reasonable probability is a
probability sufficient to undermineonfidence in the outcome Srickland, 466 U.S. at 694; see
also Rastafari v. Anderson, 278 F.3d 673, 688 (7th Cir. 2002). *“It is not enough for the
defendant to show that the errors had soooaceivable effect on the outcome of the
proceeding.” Strickland, 466 U.S. at 693. Instead, “[c]lounsel's errors must have been ‘so
serious as to deprive the dedflant of a fair trial.” Carter v. Butts, 760 F.3d 631, 635 (7th Cir.

2014) (quotingStrickland, 466 U.S. at 693). Where counseligeged error occurred during the



sentencing phase—or appellate cselrfailed to raise an errdinat occurred at sentencing—the

petitioner must show that there was “a reasonpibability that he received additional prison

time because of counsel's errorUnited Sates v. Jaimes-Moreno, 2017 WL 8209106, at *10

(N.D. Ill. Dec. 11, 2017) (citinglover v. United Sates, 531 U.S. 198 (2001)).

lll.  Analysis

A. Whether this Court erred when it assesed 3 criminal histoy points based on

lllinois’ constitutionally invalidated Aggravated Unlawful Use of a Weapon
(AUUW) statute, 720 ILCS 5/24-1.6(a)(1)and whether Petitioner should be

allowed to amend his petition to add anneffective assistance claim based on
counsel’s failure to challenge tfs alleged error on direct apped

Petitioner argues that he is entitled tdoées relief because his Sentencing Guidelines
range was miscalculated. In partayl Petitioner argues that, pursuantUoited States v.
Jenkins, 772 F.3d 1092 (7th Cir. 2014), and the Apalion Note to the Sentencing Guidelines
which Jenkins applies, the Court’s cal@ation of criminal history points should not have
included his 2003 lllinois state court convictifor Aggravated Unlawful Use of a Weapon
(“AUUW"). This is because prior to his sencing, the AUUW statute had been declared
unconstitutional byMoore v. Madigan, 702 F.3d 933 (7th Cir. 2012), aRgople v. Aguilar, 2
N.E.3d 321, 328 (lll. 2013). Petier also argues that he shibdide allowed to amend his
habeas petition to add a claim that his appetiatensel was ineffective for failing to raise this
sentencing error on direct appeal.

Considering the motion to amend firstetiCourt will allow Petitioner to add this
ineffective assistance claim to his habeas petition. Rule 15(a)(2) of the Federal Rules of Civil
Procedure provides that “courts should gredve to amend freely only ‘when justice so

requires.” Vitrano v. United Sates, 721 F.3d 802, 806 (7th Cir. 201@)ting Fed. R. Civ. P.

2 This section addresses Ground One of Petitioner'snatihabeas petition [1] and the new ground raised
in Petitioner's motion for leave to amend [14].



15(a)(2)). The Court has “widdiscretion” in deciding whethdao grant leave to amend, and
typically justice does not require leave to awhevhere there is “undue delay, bad faith, or
dilatory motive” or amendment would be futiled. at 806, 809. In this case, Petitioner filed his
motion for leave to amend less than three monties &ling his original petition, and less than a
month after the Government’s hiriglerted him of the deficienay his original motion. See [9]
at 13. There are no allegations tRatitioner acted in bad faith with dilatory motive. Further,
as discussed below, the Court concludesttiemargument is not fué. Given Petitioner'sro se
status and the Court’s abilitp allow amendment where justicequires, the Court concludes
that Petitioner should be allowed to amend hisehalpetition to assert an ineffective assistance
claim based on his counsel’s failure to argbat Petitioner should not have been assigned
criminal history points for his AUUW conviction. (frazier v. Varga, 843 F.3d 258, 262 (7th
Cir. 2016) pro se habeas petitioner are “ettdid to a liberal constréion” (internal quotation
marks and citation omitted)).

Another threshold issue raised by the Gowent is whether Petitioner's argument is an
impermissible collateral attack on his AMUconviction. The Government relies Daniels v.
United Sates, 532 U.S. 374 (2001), to argue that Pi#fist“prior conviction [under the AUUW)]
cannot be challenged in a § 2255 petition in this case.” [9] at 1Rari@ls, the Supreme Court
held that, with the sole excepii of convictions obtained in viation of the right to counsel, a
Section 2255 petition is not an appropriate ghfor determining whether a conviction later
used to enhance a federal sentewes unconstitutionally obtainedDaniels, 532 U.S. at 382.
Unlike in Daniels, however, Petitioner in this case is msing his Sectio@255 petition to obtain
a determination that his underlying AUUW cortion was unconstitutionallnstead, Petitioner

is arguing, based odenkins and an application note to tl&entencing Guidelines, that the

10



AUUW conviction should never have been inclddae the calculation ohis criminal history
points because the AUUW was declared unconstitutional andveidsab initio at the time
Petitioner was sentenced.

Like Petitioner here, the defendantJenkins had been assigned three criminal history
points in his federal sentencif@sed on his earlier convictiamder Illinois’ AUUW statute.
772 F.3d at 1094. The Seventh Cirdudid on direct ape that this wasreor. The court of
appeals explained that under the Sentencing&Boek, “[s]entences resulting from convictions
that (A) have been reversed or vacated becatisrors of law or because of subsequently
discovered evidence exonerating the defendant, or (B) have been ruled constitutionally invalid in
a prior case are not tze counted™ in calculing the defendant’s crimal history points.Id. at
1079 (quoting Application Note 6 to § 4A1.2 of the Sentencing Guidelines). According to the
Seventh Circuit, “[s]Jubsection (B) imposes twau&ements in order for a prior sentence to
result in an assessment of zeranpm (i) the sentenceesulted from a conviction that was ruled
constitutionally invalid; and (ii) that ruling occurred in a prior cadel” The court held that the
first requirement was met in Jenkins’ casemcause the AUUW had been found facially
unconstitutional and thereforender lllinois law, was Void ab initio—that is, ‘as if the law
never existed.” Id. (quotingPeople v. Tellez-Valencia, 723 N.E.2d 223, 225 (lll. 1999); citing
Moore, 702 F.3d at 942, anfguilar, 2 N.E.3d at 328). The courbncluded that the second
requirement was met, as well, because “Jenkins was sentenced aftdfoooghand Aguilar
were decidedMoore predated Jenkins’s semicing by ten months, amguilar by one month,”
and ‘Moore andAguilar are both, therefore, prior cases$d. at 1098.

The Court recognizes that Petitioner was unsuccessful in his attempt to have the lllinois

state courts vacate his underlying AUUW conwicti Unfortunately, the Court cannot determine

11



based on the record here—or oe thinois state court recordbat it independently obtained—
why Petitioner was denied thelief he sought. Howevedenkins does not require a defendant’s
underlying conviction to be vatal in order for the convidn to be excluded from the
calculation of the defendant’siinal history points. InJenkins, the Seventh Circuit rejected
the government's argument that the “prior &€asequirement meant & the “defendant’s
sentence [must] have been ruled constitutionally invaithe specific court that imposed the
sentence.” 772 F.3d at 1098 (emphasis in originalfhe court of appeals reasoned that “the
government’s construction would require us to rdedrule’s indefinite dicle ‘a’ to mean ‘the’
prior case, contrary to the provision’s plaimgaage,” and “ignores the fact that a decision by
the Supreme Court of lllinois is binding on allMer courts, including the court that convicted
Jenkins.” Id.; see alsd?eople v. Smith, 89 N.E.3d 960, 967 (lll. App. 2017) (“The Seventh
Circuit has ... held that it is improper for a distrcourt to assign poinfer a defendant’s prior
conviction under the portion oféhAUUW statute struck down idguilar.” (citing Jenkins, 772
F.3d at 1098)).

Basedon Jenkins, the Court concludes that Petitios®ould not have been assigned three
criminal history points for his AUUW convictionMoore—in which the mandate was issued a
week before Petitioner was sentenced—is aofpdase,” binding on this Court, in which
Petitioner's AUUW conviction was ruled unconstitutional. 8eard v. United States, 2016 WL
6071775, at *7 (S.D. lll. Oct. 17, 2016) (explaigithat “[t]he Seventh Circuit decidétbore on
December 11, 2012, but the mandate was stayed 18Gddydtimately notasued until July 9,
20137). Indeed, the Government conceddst Petitioner's AUUW “conviction is
constitutionally unsound since the statue isgue was declared unconstitutional prior to

[Petitioner]'s sentencing in this case.” [9] at 12.

12



However, the Government points out, thisteacing error is one &b could have been
raised on direct appeal, as was donelenkins. According to the Government, Petitioner’s
failure to appeal this issue results in proceddedhult of his habeas aha. Since “attorney error
that constitutes ineffective astnce of counsel is cause td sside a procedural default,”
Sanders, 398 F.3d at 580 (internal quotation markd aiations omitted), the Court must assess
whether the failure of Petitionerappellate counsel togue that Petitioneshould not have been
assigned criminal history pointer his AUUW conviction constituté ineffective assistance of
counsel.

Considering the first prong of the Stricklatebt, the Court concludethat Petitioner’s
appellate counsel provided ineffective assistany failing to appeal the inclusion of the AUUW
conviction in the calculation of Petitioner’s Guidelines range. “An attorney’s failure to object to
an error in the court’'s guidels calculation that sailts in a longer sentence for the defendant
can demonstrate constitutionallyeffective performance.’Ramirez v. United Sates, 799 F.3d
845, 855 (7th Cir. 2015) (citingnited Sates v. Jones, 635 F.3d 909, 916 (7th Cir. 2011)).
“Although a miscalculation of thepplicable Sentencing Guides range is not typically
deficient performance, a failure to effectivehnalyze applicable W& and its effect on a
defendant’s potential sentenisedeficient performance.Lechuga v. United Sates, 15 F. Supp.
3d 788, 794 (N.D. lll. 2014).

Here, Petitioner’s appellaicounsel failed to analyaoore andAguilar and its effect on
the calculation of Petitioner’sianinal history points. This wsanot a “strategic choice[] made
after thorough investigen of law and facts,arickland, 466 U.S. at 690, but rather was a legal
error that was not caught by counsel (ormdtedly, by this Court, the Government, or

probation). Further, on appeal, the argumtbiat Petitioner should not have been assigned

13



criminal history points for the AUUW conwion would have been the strongest—and the
only—argument made by appellate counsel, who filedAaders brief representing to the
Seventh Circuit that Petitioner’'s appeal was frivolous. Saéh, 565 F.3d at 352. Notably,
Jenkins and Petitioner had appellate attorniegsn the same public defender’'s office, yet
counsel argued only idenkins that, pursuant tMoore and Aguilar, an AUUW conviction
should not be used to calculate the defendanirsiral history points. Under these facts, the
Court concludes that apfse counsel's performance was deficient. Ramirez, 799 F.3d at
794 (holding that trial counssl failure to object at seatcing hearing to defendant’s
classification as career offendessed on two earlier state coniocis for assault and to obtain
records for those prior conviotis amounted to deficient penfeance, where counsel should
have known that defendant’s typoior convictions were suspelbased on intervening Supreme
Court precedent limiting types of offenses thamstitute “violent felonies” within the meaning
of the Armed Career Criminal Act);echuga, 15 F. Supp. 3d at 794 (holding that defense
counsel’s “failure to properly atse Petitioner that he could beld liable for his codefendants’
violent acts under RICO” due to hafleged “fail[ure] to sufficietly research and analyze RICO
law,” “may provide [a] basis foPetitioner's ineffective assiance of counsel claim”)f.
Narvaez v. United Sates, 674 F.3d 621 (7th Cir. 2011) (petiter's 170—month bank robbery
sentence was miscarriage of justice, entithig to relief on motion to vacate sentence, where
post-conviction Supreme Court rulings, which lggap retroactively and clarified definition of
“violent felony” under Armed Career Criminal Aapade clear that defendant was not eligible
for categorization of violent offender).

Moving to the prejudice prong of ti&rickland test, the Court must assess whether there

is “a reasonable probability thERetitioner] received additional prison time because of counsel's

14



error.” Jaimes-Moreno, 2017 WL 8209106, at *10. If the 3 criminal history points for
Petitioner's AUUW conviction hadot been included in the calation of the applicable
Guidelines range, then Petitioner’s crimirastory category would have been Il under the
version of the Guidelines in effect #ite time of sentencing, rather than3VThe Guidelines
range for a final offense level of 34 and a criminal history category of 11l was 188-235 months at
that time. Petitioner receivead192 month sentence—which sMaelow the rangef 210 to 262
months that was calculated using the incorreichioal history category of 1V, but within the
range that would have appliedtfife correct criminal history category of 11l had been used.

The Government argues that even if theong criminal histoy category was used,
Petitioner was not prejudiced because the sentemceceived was within the Guidelines range
that would apply if the correct criminal hisyocategory had been used. Further, Petitioner’s
sentence was subsequently reduced—to 168 hmentlue to an amendment to the Sentencing
Guidelines in 2015 that lowered the base offensd bgwgicable tanarcotics offenses. But it is
fairly easy to see how this case would haveold®d differently had anyongpotted the error in
calculating Petitioner's applicabbllvisory Guideline range atshoriginal sentencing. A three
point reduction in Petitioner’s criminal history points based on the exclusion of the 2003 AUUW
conviction would have shifted B#oner's criminal history cagory from IV to Ill. The
corresponding adjustment in thevisory Guideline range woulitave reduced the range from
210 to 262 months to 188 to 235 months. Becaesgencing is more art than science, it is
impossible for the Court to say almost five ygeafter the fact precisely what sentence it would

have imposed. Nevertheless, the Court canwstly confidence that it would have imposed a

3 See https://lwww.ussc.gov/sites/default/fie/guidelines-manual/2012/manual-pdf/Sentencing_

Table.pdf (last visited Apr. 19, 2018).
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sentence below the low end of the properlyekaited range—most likelin the neighborhood of
170 to 174 months, which would have been propoaliy a similar reduction off the low end of
the range as the sentence abyuenposed (192 months on a range of 210 to 262 months).

Then, in 2015, when Petitioner sought alfartreduction to théow end of the newly-
applicable range following the Guidelines ameedimthe properly calculated range at that time
should have been 151 to 188 months based on leoftease level of 32 and a criminal history
category of lll, instead of 168 to 210 monthsngsthe (still incorrect and uncorrected) criminal
history category IV. At that time, th&overnment took the position, based on: (i) a
consideration of the § 3553(a) faxd, (ii) defendant’s offenseonduct and criminal history; and
(i) the absence of any substantial miscondubtle incarcerated, thahe Court should reduce
Petitioner's sentence to the bottom of the reviagplicable advisoruideline range of 168
months. R. 124 at 7-8. The Court accepted that recommendation and resentenced Petitioner
accordingly. There is no reason to think theth the Government and the Court would not have
taken the same approach to resentencing Petitioner+ecommended and adopted a sentence
at the low end of the (properly calculated) revised applicable Guideline range—had the
Guidelines been properly calculated from the stahie upshot of this analysis is that Petitioner
is entitled to relief under thapplicable cause angrejudice standard,nd the Court therefore
reduces his sentence to 151 months.

B. Whether Petitioner’s trial counsel rendered ineffective assistance by (1)

allegedly representing to Petitioner prio to his plea that he would receive a

3-point reduction for acceptance of regonsibility and (2) not moving to
withdraw Petitioner’s guilty plea*

Petitioner argues that his trial counsel rende@neffective assistanc the plea phase by

allegedly telling him that he would receivetaee-point sentencing reduction for acceptance of

*This section addresses Grounds Two and Four of the habeas petition.
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responsibility. Petitioner asserthat this was clely erroneous becausdgefendants virtually
never receive the reduction when they have Beand to have obstructgdstice. Relatedly,
Petitioner argues that his trial counsel wadfegative because he did not move to withdraw
Petitioner’'s guilty plea as Petitioner requesterpto his sentencing. An email attached to
Petitioner’s brief shows that trial counsel tdtetitioner that he could not withdraw his plea
based on his unhappiness with the presentenoirgsiigation report, because “there is language
in the Plea Agreement to that effect.” [3]3& As to acceptance ofs@onsibility, counsel also
told Petitioner that he “wouldn’t worry about it because | think the Judge will rule in your favor
on the 3 points.”ld. Petitioner asserts that he could have withdrawn his plea for the “fair and
just” reason that he did not und&gand until after entering his plea that “his counsel's pre-plea
colloquy representation that an obstruction enhancede®s not lead to a loss of acceptance of
responsibility credit was likely a sstatement of law.” [17] at 14.

The Court concludes that Petitioner is not entitled to habeas relief on either ground. As
an initial matter, Petitioner offers no suppont fidis underlying premise & defendants virtually
never receive a sentencing reduction for acceptaneespbnsibility when they have been found
to have obstructed justice. While the Court statieskentencing that it may be “very difficult” to
obtain a reduction for acceptancere$ponsibility after being fouri have obstructed justice, it
nonetheless recognized that “there are circant&s in which you could get both an obstruction
[enhancement] and an acceptance [deductioR].”L09 at 69. Thus, Petitioner has not satisfied
Strickland's performance prong.

Petitioner cannot satisf@rickland’s prejudice prong, either. Petitioner was informed
prior to entering his plea that the Governmeat going to seek amleancement for obstruction

of justice and was reserving its right to objéztthe three-point redtion for acceptance of
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responsibility. Petitioner therefore knew his potential sentencing exposure before pleading guilty
and cannot blame his decision tosioon his counsel’'s advice.

Even if Petitioner had not been warned alibet specific sentenag consequences that
he complains about now, his habeas claim wtluld fail because, prior to pleading guilty, he
was advised and acknowledged thistsentence could Benore severe thafhe was] hoping for
or . . . expected,” that he would “have no rigttwithdraw it,” and thathe Court would make
the final determinations as to the applicable @limé range and his final sentence. R. 108 at 18.
“It is well-established that a strict court’s explanation of theentencing process to a defendant
during the defendant’s plea colloquy removes any possible prejudice of counsel’s [advice] on the
sentencing consequenceddarrington v. United Sates, 2014 WL 553227, at *5 (N.D. Ill. Feb.

12, 2014). Thus, “[e]ven if we assume that calissadvice regarding the plea was objectively
unreasonable,” Petitioner cannot show under $tréckland prejudice prong that, “absent
counsel’s erroneous advice, he would not have pled guilty but wouedihsisted on going to
trial.” Bethel v. United Sates, 458 F.3d 711, 718 (7th Cir. 2006).

Petitioner's“mere allegation . . . that he would have insisted on going to trial is not
sufficient to establish prejudice” in light ofshibroad and repeated concessions” at the plea
hearing “that he understood his sentence could bre severe than predictand that he was not
relying on a particular sentence in signing the plea agreement and pleading dgettyel’, 458
F.3d at 719. Like the petitioner Bethel, Petitioner “offers no compelling explanation for his
current claim that he would not have pled guilad he known his sentence would be higher than
predicted, a claim that directontradicts his statementsthe change of plea hearinglt. at
718-19 (concluding that Bethel failed to shalaat he would not have pled guilty but for

counsel's alleged failure to inform him ath his sentence could be enhanced under the
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Guidelines’ career criminal provisions, where hpefically disclaimed tht risk at his change

of plea hearing”); see alsBridgeman v. United States, 229 F.3d 589, 592 (7th Cir. 2000)
(counsel's alleged miscalculation as to sentefefendant would receivgoon entering into plea
agreement did not prejudice defendant, and thus did not constitute ineffective assistance, where
defendant acknowledged during plea colloquy that “the parties’ guidat@eulations did not

have to be accepted by the court, and that, if not accepted, could not be a basis for withdrawing
the plea” and that “whatever cowhad advised him as to tigeideline rangevas subject to
revision by the court”)Hernandez v. United States, 2015 WL 8986414, at *4 (N.OIl. Dec. 16,

2015) (petitioner not entitled to habeas refwf ineffective assistance based on trial counsel's
alleged misinformation that his sentences would run concurrently, wleétmner was “fully
advised during the plea hearingthhe advisory guideline rangeuld be between 151 and 188
months, and that the district court was freséatence him ‘anywhere between 120 months and
life™); United Sates v. Lopez-Popoca, 2012 WL 1247112, at *5 (N.D. lll. Apr. 12, 2012)
(petitioner not entitled to habeas relief forfieetive assistance based on trial counsel’s alleged
failure to inform him that “his sentence may é@hanced by relevanbnduct” and erroneously
predicting maximum sentencing exposure, whereipetgtated under oath ptea hearing “that

he understood that the maximummtnce was a term of life imprisonment and that he had no
guarantee what the sentence would be, irrespective of anything his lawyer hadaiied);

Sates v. Parker, 2009 WL 4043177, at *11 (N.D. Ill. NoR3, 2009) (petitioner not entitled to
habeas relief for ineffective assistance where “[a]ny contention that [petitioner] would not have
pled guilty had he known that 120 months was not the worst case scenario but rather was
arguably the best case scenanould run head-on into [pé@bner’'s] admissions under oath

during the plea colloquy” that “no one had promik&d anything to get him to plead guilty”).

19



Petitioner also cannot demonstrate thatthe counsel was ineffective for failing to
move to withdraw Petitioner’'s guilty plea. defendant does not have an absolute right to
withdraw a guilty plea beforsentencing, and “[b]ecause the defendant’s statements at the plea
colloquy are presumed to be true, the defentaats a heavy burden pérsuasion in showing
that such a fair and just reason existtlhited States v. Chavers, 515 F.3d 722, 724 (7th Cir.
2008) (citing Fed. R. Crim. P. 11(d)(2)(B)). In tlese, the Court concludes that trial counsel’s
decision not to move to withdraw Petitionegagilty plea was not deficient because Petitioner
cannot show that there was a fand just reason for allowing him withdraw his plea. Prior to
entering his plea, Petitioner knew that the Gonent was seeking the obstruction enhancement
and might object to the acceptance reduction,raace generally knew the sentencing range he
faced and that ultimately it was the Codinat would determine his sentencélherefore,
Petitioner is not entitled to habeadief based on counsel's deoisinot to move to withdraw his
guilty plea. See, e.gUnited Statesv. Fuller, 312 F.3d 287, 292 (7th Cir. 2002) (defendant was
not entitled to withdraw guiltplea to check kiting charge on basis that, despite plea agreement
provision that prosecutavould recommend probatiohdefendant qualified for it, counsel failed
to inform him before his plea that he wasligible for probation, wher defendant had stated
under oath at plea hearing that his guilty plea wat induced by promises or predictions about
sentencing).

C. Whether Petitioner's trial counsel was ineffective due to his allegedly
erroneous advice prior to the suppression hearing

Petitioner argues that his trial counsel rendered ineffective assistance prior to the
suppression hearing by failing to teim that if he lost the motiorfit is virtually certain that a
court would thereafter apply an obstructiorh@amcement and not award a 3-point acceptance

departure.” [17] at 16. Petitioner claims thah& had been given this advice, he would have
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opted not to testify at the suppression hepiamd, as a result, would not have received the
obstruction enhancement or lost the acceptance depalture.

The Court concludes that tRener’s argument fails a8trickland step one, because
Petitioner makes no attempt to “overcome thespmption that, under the circumstances, the
challenged action ‘might be considered soundl strategy.” 466 U.S. at 689. “Vigorous
representation of a criminal def#ant often entails flicult choices that competent (indeed, first-
rate) defense attorneysght make differently.” Killingsworth v. Bensko, 386 F. Supp. 2d 949,
960 (N.D. Ill. 2005). Notably, Petitioner does najuse that there was no potential benefit to his
testifying at the suppression hearing, or thaiias sure to lose the motion. At the time of his
arrest, Petitioner admitted to $ef large quantities of drugs. Hetitioner's motion to suppress
had been successful, it would have preventdiidtesr's damaging admissions from being used
against him and made it more difficult for tli@vernment to establish the relevant drug
guantity. The fact that Petitner’s testimony ultimately may habarmed him during sentencing
is irrelevant, because his attorney’s perforoeamust be evaluated as of the time it was made,
not in hindsight. Se®nited Satesv. Cieslowski, 410 F.3d 353, 360 (7th Cir. 2005).

Further, Petitioner does not claim that hisorney counseled him to lie to the Court,
exposing him to an obstruction enhancement.thiBocontrary, Petitiomenvas placed under oath
at the suppression hearing and his attorneymeéed him that he had “been sworn to tell the
truth.” R. 107 at 131.And to the extent that Petitioner migtatult his attorney for failing to
warn him not to lie, “an attorney’s failure to éily inform his client of the necessity to tell
the truth does not constitutee deficient performance necessdor a finding of ineffective
assistance of counsel,” because “the obligatibe honest with federal court personnel is an

obvious duty and responsibility of all.United Sates v. Delgado, 936 F.2d 303, 311 (7th Cir.
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1991), abrogated on other grounds by United States v. Thompson, 944 F.2d 1331 (7th Cir.
1991); cf.United Sates v. Montgomery, 23 F.3d 1130, 1133 (7th Cir. 1994) (defendant was not
deprived of fair trial due tdis lawyer asking him about hygior arrest record, even though
defendant was pressed to admitcooss-examination that he hagldm arrested for battery, where
testimony was damaging only because defendamati@nswer truthfully when asked about his
arrest record).

D. Whether trial counsel’s allegedly ineffective assistance during the sentencing

phase led to Petitioner losing credifor acceptance of responsibility and to
an erroneous determination of the drugquantity attributable to Petitioner

Despite his framing of this issue, Petitiommes not identify anything that trial counsel
could or should have done at sentencing to prevent Petitioner from losing the acceptance of
responsibility credit. Petitioner'sounsel argued that Petitiongnould receive credit, but the
Court was not convinced.

The Court therefore turns to the second pmdrtPetitioner's argument, that his trial
counsel provided ineffective assistance by cativigy him to admit to distributing 300 grams of
crack cocaine, with the understanding heuld receive full credit for acceptance of
responsibility. Petitioner asserts that, withthis admission, the Government could not have
satisfied its burden to supportetfinding that Petitioner was mansible for the distribution of
300 grams.

The Court concludes that Petitioner has notaestrated that trial counsel’s performance
was deficient as to drug quantity. Thewv@rnment presented evidence—Petitioner's own
admission following his arrest—that Petitiondroald be held responsible for distributing
approximately 11 kilograms of cocaine. Petitiogattorney’s advocacy resulted in the Court

rejecting the Government’s positi. Instead, at sentencing, theu@t determined that that drug
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guantity was “between 280 and®4the amount Petitioner “adta to and what Poochie Man
says he did.” [109] at 70. Petitioner’s attorney’s advocacy—including his advice to Petitioner to
admit to the 300 grams—also resulted i t@ourt awarding him a partial reduction for
acceptance of responsibility and sentencing him below the advisory Guidelines range.

CONCLUSION

For the reasons explained above, the CowanttgrPetitioner's matn for leave to amend
[14] and grants in part and denies in part Retdr's motion to vacate, set aside, or correct his
conviction and sentence [1]. &pfically, based on a clear errorriegard to the computation of
Petitioner's criminal historythat went unnoticed by trialoansel, appellate counsel, the
Government, and the Court and that prejudiPeditioner going forward, both at his original
sentencing and his re-sentencing following eomattive amendment to the Guidelines, the Court
reduces Petitioner's sentence from 168 month&5tb months in the custody of the Bureau of

Prisons. The motion is denied in all other respects.

Dated: April 19, 2018 ! E " éi a :/

RobertM. Dow, Jr
UnitedState<District Judge
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