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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JONATHAN MESKAUSKAS, R44760 )
Petitioner ))
V. )) CaseNo. 15C 2580
RANDY PFISTER, Warden, g Judge Joan H. Lefkow
Pontiac Correctional Center, ))

Respondent. )

OPINION AND ORDER

Jonathan Meskauskasyrrentlyin the custody oRandy PfisterWarden of Pontiac
Correctional Centein Pontiag Illinois, is serving asixty-yearsentence for firstiegree murdeia
consecutivdorty-yearsentence for home invasion, andomcurrent teryearsentence for the
aggravated discharge of a fireairte has filed gro sepetition for a writ of habeas corpus under
28 U.S.C. § 2254. For the reasatsted belowhis petiton is denied.

BACKGROUND*

Factual Background

Meskauskas was found guiltglfowing a bench triain the Circuit Court of Cook
County.The evidence presented at trial is summarized as follOwstanuary 4, 2003,
Meskauskas ahhisthengirlfriend Dawn Booth attended a party at Roy Radzapatment

Also at the party were Radzus’s romates—David Howe, Ronald Radovick, and Jack

! Thefacts in this section are derived from thimois Appellate Court’s opiniorPeoplev.
Meskauskas2014 WL 2727220 (Ill. AppCt. June 13, 20140n habeas review, “state court factual
findings that are reasonably based on the record are presumed corréut, @etttioner bears the burden
of rebutting that presumption by clear and convincing evidelk@ezmareks. Rednouy 627 F.3d 586,
589 (7th Cir. 2010) (citations omittedee als®8 U.S.C. § 2254(e)(1Meskauskas has not attempted to
rebut the state courts’ recitation of the facts and they are acceptedeas. corr
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Senodenos-andByron BauerMeskauskds friend. Meskauskas and Radzus were friends and
formetly affiliated with theAmbrosegang Radovick was a member of the Latin Kirggng

The attendees were drinking bda&teningto music, and playing cards. Tensionssa between
Meskauskas and Radoviekd after not complying witlthe host’s directioto leave Bauer
escorted Meskauas and Booth out of the apartment. Radovick left through the back door and
assaulted MeskauskastdoorsThe two were separated, police arrived, Btetkauskas, Booth,
and Baueteft. (Dkt 10-1 115-9)

Upon arriving at their own apartmeMgskauskaand Boothargued Meskauskashen
took the car and left. Boo#ind Bauer picked up James Kall astlirned to the party.
Meskauskas returned to lapartmenafterapproximately thirty minuteand found no one there.
He believedthatBoothhadreturned to the party and worried she would be harmed by Howe
Radovick? Meskauskas armed himself with a loaded gunrahdned tdRadzus's apartment.
Meskauskaslaimedthathereturned to the party with the sole intention of getting Booth. The
gun,he assertedvas for protection so thdtsomeone tried to attack him, “he could pull [his]
shirt up, show them the gun, and they’d just leave [him] aldie.Y19, 19)

There was conflicting testimony about what happened Medkauskasestified thahe
knocked on Radzus’s door and requested that the door be openedamBhaall opened the
door and Meskauskas inquired about Boditeskauskas entered the apartment and, as he
walked towards Booth, he heard Radovick yell “King love, motherf***!” (gang slur).
MeskauskasawRadovick holding a butcher’s knife walking towards him. Meskauskas pulled

out his gun and fired at Radoviddeskauskas followe&adovick and Senodenos as they fled.

? Meskauskas testified that Howe “had just threatened [Booth’s] life andeaetkat [Radoick]
had killed a girl before.[Dkt. 10-1 1119.) Meskauskas, Booth, and defense witness Faith Neswick
testified thabefore Meskauskas left the party, Howe threatened to “have 50 mother**% Kirjbis]
door with a nine to kill [Meskauskasd his] lady.(Id. T 18.)Howe denied making any threat.



Radovick and Senodenos stopaédigr running a fevieetand turnedas if to come a
MeskauskasEach timeMeskauskadired at them tkeep them awayMeskauskas feared that if
he turned to leave then Radovick would stab hich, {19-21)

Howe testifiedhatthere was a sound of someone kicking Radzus’s door. Bauer went to
the door id.) and looked out of the peephold. (@t n.1) Bauer stated,[H]e has a gun.” Despite
Bauets trying to hold the door closed,flew open. Howe saw Meskauskas standing in the open
doorway holding a gun. Meskauskas entered the apartment and Howe fled upstagrfieldmv
gun shotsas he fled(ld., § 11)

Radzus testified thabhere was a pounding at his dogleskauskas kicked tha#oor open
and entered the apartmériRadzus did not see Radovick holding a knifiter entering the
apartment, Meskauskas chased Radovick and Senodenos. Radzus ranampsteas] oe
gunshot during the incideqd. 1 10.)

Senodenos testified to hearing a loud banging or kicking on Radzus’s dd¢all Asnd
Bauer went to the door, Radovick armed himself with a kitchen knife. Bauer opened the door
few inchegto talk with Meskauskas. Meskauskas pushed through the partially open door.
Senodenos and Radovick turned and flegataisanother door. As he opened the door,
Senodenos saw a flash and heard a loud Rexipvick saiche was shot. Senodenos and
Radovick fled outside the apartment &eskauskas chasédemaroundthe apartment complex
oneanda-half times Throughout his pursuiMeskauskas was never closer than ten to fifteen
feetfrom Senodenos and Radovickd.( 1 1415)

The trial court foundhatMeskauskasorced his way into Radzusapartmentand, mce
inside, brandished the gun. Radovick and Senodenos ran and Meskauskas fired a shot, which hit

Radovick. Meskauskas chased Radovick and Senodenos around the apartment complex,

? Boothalsotestified that Meskauskas kicked Radzus’s door of@sedkt. 104 112.)



repeatedly firing the gun at theffhe trial courtfound incredibléVieskauskastestimonythat he
repeatedly shot Radovick becausddaed Radovick would stab him, considering that
Meskauskas chased Radovick around the apartment buildir@ndreehalf times while
repeatedly shooting Radovick in the back. Ultimately, Radovick died from multiplégns
wounds to thédackof his shoulder, left arm, and right leg. (Dkt. 10-6 at 185-186)

1. Procedural History

Meskauskas appealed his conviction and sentence. On November 17, 2006, the lllinois
Appellate Court affirmedThe lllinois Supreme Court denied Meskauskas’s petition for leave to
appeal (PLAN May 31, 2007. On February 14, 2008, MeskauBlagsa pro sepetition under
thelllinois PostConviction Hearing Act, 725 Ill. Comp. Stat. 5/122tlseq, claiming among
other thing, (1) thathistrial counsel was ineffective for failing to interviemd callBauer and
Kall to testifyand(2) that the $ate withheld potentially exculpatory evidence duringtttz.

(Dkt. 10-16 4170-80.)

To his second supplemental petitiddeskauskasttachedsigned affidavits from Bauer
and Kallin which they recountetheir versions of thevents® Kall attested thabefore
Meskauskas arrived, Radovick told him that if Meskauskas came back to the apaetnventc
regret it, meaning that the police would not be able to save him next time. A few ntéateites
he heard pounding on Radzus’s deohe and Bauer went thedoor.Kall opened the door
“further” and Meskauskas walked past him towards Boddh). Kall did not see a gun in
Meskauskds hand but heard Radovick yétle gang slur. Id.) In response to the gang slur,

Meskauskas pulled a gun from his waistlirid.)(Upon hearing the guiire, Kall fell to the floor

* According to the appellate couBauer and Kalboth gave statements to the police. Kall
averred that he was not released until he signed a statement the police reagMenttinough he had told
them what he later stated in the affidavit. Bauer averred that the pokegened to charge him as an
accomplice unless he went afpwith what they wanted him &ay.(Dkt. 101 71 2#30.) Neither
statement to the police has been made part of the record.



to coverhimself.(ld. at 178

Bauerattestedhathe heard repeated banging on Radzus’s door so headingent to
thedoor. Kall opened the door for Meskauskas to enter the apartAsedieskauskas entered,
Bauer heardRadovick yellthe gang slurRadovick had a knife and approached Meskauskas
response, Meskauskas pulled a gun from under hisaodatipon seeing the gun, Bauer fell to
the floor and covered himseBauerclaimed that histatement to the poliagas untrue in that
“[Meskauskasfid not bust in the entry door to the apartment when he returned to the party. Nor
did he have a gun in his hand when he entered the apartideriti'ther statecthat, prior to
testifying, he toldhe AssistantState’s Atorney the true version ¢ivhat happened at the party
In response, thAssistantState’s Attorney indicated that Bauer probably would not testify, and
he did not testify. I(l. at 177178)

OnMay 4, 2012, without holding an evidentiary hearing, the Circuit Court denied
Meskauskas'’s post-conviction petition. (Dkt. 10 3133.)The lllinois Appellate Court
affirmed (Dkt 10-1;Peoplev. MeskauskadNo. 1-12-1328, 2014 WL 2727220, at *45 (lll. App.
Ct. Junel3, 2014).Meskauskas PLA in the lllinois Supreme Couwtas denieshn September
24, 2014 (Dkt. 10-23) On March 11, 2015, Meskauskasely filed apro se28 U.S.C. § 2254
petition for writ of habeas corpus in this cogee28 U.S.C. § 2244(d)(1)(A), presenting tiae

arguments hbad made in his state post-conviction petition.



LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act (AEDPA) permits a federal wou
grant a petition for writ of habeas corpus for any claim adjudicatédeomerits in state court if
the state court’s decision “was contrary to, or involved an unreasonable applafatlearly
established Federal law, as determined by the Supreme Court of the Uniésd @tawvas based
on an unreasonable determination of the facts in light of the evidence presentedateticeBt
proceeding.” 28 U.S.C. 88 2254(d)(12): A state court’s decision is contrary to clearly
established Supreme Court precedent “if the state court applies a rule thadictsithe
governirg law set forth [by the Supreme Court],” or “if the state court confronts faat are
materially indistinguishable from a relevant Supreme Court precedentrares @t a result
opposite to [it].”’Bell v. Cone 543 U.S. 447, 452-53, 125 S. Ct. 847, 160 L. Ed. 2d 881 (2005)
(quotingWilliamsv. Taylor, 529 U.S. 362, 405, 120 S. Ct. 1495, 146 L. Ed. 3d(2800)). For
purposes of habeaelief, a state court’s decision is considered reasonable so long as “fatfmind
jurists could disagree” on the outconYarboroughv. Alvaradq 541 U.S. 652, 664, 124 S. Ct.
2140, 158 L. Ed. 2d 938 (2004ge alsdHardawayv. Young 302 F.3d 757, 762 (7th Cir. 2002)
(“A state court decision must be more than incorrect from the point of view of talfed
court . . . which means something like lying well outside the boundaries of permissibl
differences of opinion.”)Schultzv. Page 313 F.3d 1010, 1015 (7th Cir. 2002) (“The state court
decision is reasonable if it is ‘minimally consistent with the facts andrestances of the

case.” (quotingSchaffv. Snydey 190 F.3d 513, 523 (7th Cir. 1999))).



ANALYSIS
Meskauskasaisestwo claims (1) ineffectiveassistance of trial counsahd (2)a Brady
violation.

l. | neffective Assistance of Counsdl

Meskauskagontendghatcounsel’s failure tanvestigateand call Bauer anlall to
testify constituted ineffectivassistancan violation of his right to due process of law. (Dkt. 1 at
5.) Hearguesthat if counsel hadalled Bauer and Kall as witnesses, their testimeayld have
demonstrated that he was guilty of secdedree rather than firsiegreemurderand that he wa
not guilty of home invasionld. at23; seedkt. 1041 1 38 (“[Meskauskas] argud&all and
Bauer’s testimony] would have supported ¢dl@m thathe was allowed to enter the apartment
and was therefore not guilty of home invasion, and that he was guilty of seegree murder
because he drew his gun after the victim raised a kniferatind Bouted a Latin Kings battle
cry’).)

For claims of inefctive assistance of counsstricklandv. Washington466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), governs whether counsel's performance is
constitutionally effectiveSee Harringtorv. Richter, 562 U.S. 86, 92, 131 S. Ct. 770, 178 L. Ed.
2d 624 (2011)sStricklanddictates that a court must consider (1) whether counsel’s representation
fell below an objective standard of reasonableness and (2) whether thezaserzable
probability that, but for counsel’s errors, the result of the proceeding would have theemndi
Strickland 466 U.S. at 687—88, 694. This standard is viewed through the lens of § 2254(d)(1)’s
“contrary to” or “unreasonable application of” provisions: “When § 2254(d) applies, theajuesti
is not whether cowgel’s actions were reasonable. The question is whether there is any reasonable
argument that counsel satisfigtticklands deferential standardHarrington, 562 U.S. at 105.

A habeas petitioner “must do more than show he would have safsfiedand's test if his



claim were being analyzed in the first instance.[H]e must show that the [lllinois Appellate
Court] appliedStricklandto the facts of his case in an objectively unreasonable manner.”
Emersorv. Shaw 575 F.3d 680, 685 (7th Cir. 2009) (alterations in original) (qudglbv.
Cone 535 U.S. 685, 698-99, 122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002)).
The Warden argues there was no reasonable probability thatBaueall's testimony
would have undermined the trial court’s guilty verdict. (Dkt. 9 at 18 Minois Appellate
Court concluded that Meskauskas had not establigia@dounsel’s assistance was deficient
where the potential witness (Bauer) had given contradictory statemenisthid have
subjectechim to impeachment by the Stasich that there was no reasonable probability that the
failure to call witnesses affected the outcome of the proce&dDkt. 10-1 11 49, 56-57.)
Thelllinois Appellate @urt thoroughly reviewed the evidence in light of the affidavits of
Bauer and Kall, pointing ouhat theyhad given contradictory statements to the paiog were
friends of Meskauskas, which would have subjetttedh to damaging impeachmestich
impeachmenwould have reduced the value of the testimony such that the court could not
conclude that failure to investigate further or call them as wieisesss objectively
unreasonableld. 143.) The court ao noted that both Kall and Bauer had given inconsistent
statementgvenduring post-conviction proceedings as to who opened the door for Meskauskas.
(Id. 46.) Sinceboth the State amdefense counsel had identified them as witnesses, the defense

had requested direceived police reports and interviewed other withesses in preparationlfor tria

® A federal court typically considers “the last reasoned opinion on #ie'el-here the opinion
of the lllinois Appellate Court.Wooleyv. Rednouy 702 F.3d 411, 42@’th Cir. 2012)quotingYistv.
Nunnemaker501 U.S. 797, 803, 111 S. Ct. 2590, 115 L. Ed 2d 706 (1991)).

® Further, the lllinois Appellate Court noted that it was reasonable foisebto forgo the
presentation of Bausrand Kall's testimony. The court stated, “Considering the contradistatgments
Kall andBauer gave the policdtar the shooting, it was reasonable for trial counsel to conclude that they
would not have provided favorable testimony for defendant dirtteeof his trial.”(Dkt. 10-1 | 45.)



and both Kall and Bauevere available at triathe court inferred thatdt least to some extent,
[] counsel had investigated such avenues of testimonial evidence,iaradaijt decided

against it (Id. 147.)

Ultimately, the courheld“that, regardless of whether counsel's performance was
deficient, defendant i) failed to establish a reasonable probability tietvoutl have been
convicted of second-degree murder and acquitted of home invasion, had Bauer and Kall
testified.” (Id. 49.) Concening Meskauskas secondiegree murdeheory, the court pointed
out thatKall’s affidavit did not include anything about the victsnaving possesseaknife, so
his testimonywould not have supported defendant's testimony or theory of deféase.
Further, it stated,

[B]y all accounts, the undisputed evidence indicated that defendant shot at the

victim and Senodenos as they attempted to run away from him, defendant pursued

them, and he shot the victim three times from behind. Defendant continued to
pursue them and shoot at them, and chased them outside and around the apartment
building. Defendant also threatened Senodenos after the victim went inside.

Despite Iis claim of fearing for his life, defendant had sufficient criminal intent to

demand, immediately after the shooting, that Senodenos tell the police that he saw

nothing, while pointing the gun at his face.
(1d.) With respecta the home invasion convictidrthe court reasoned, “[Bfjardless of

Kall’'s and Bauer's proposed testimony that Kall opened the door for defendant, the

evidence nevertheless showed that defendant had bad intent when he érter&ds0.)

"Error! Main Document Only.The courtrecited the elements of secedelgree murder as
requiing the juy to find that “at the time of the killing [the defendant] be#is\the circumstances to be
such that, if they exist, would justify the use of deadly force under theigdgs of self-defense, but his
belief is unreasonable(Dkt. 10-19 42(citations a&ad internal quotation marks omitted).)

8 “[A] person is guilty of home invasion “when without authority he or she knowiegtgrs the

dwelling place of another when he or she knows or has reason to know that one orswn® ipgresent
and he or she ‘[ijntentionally causes any injury to a@ngpn or persons within such dwelling place.”
(Dkt. 10-11 43(citations and internal quotation marks omittgd).



It is undisputed that, at the party, defendant was affronted by insults to his gang,
which he testified that he took personally. He was essentially forcedue the
apartment and beaten up by the victim. As stated, he then chose to arm himself
with a loaded gun and return to the apartment. The proposed testimony of Kall
and Bauer would not have contradicted the other testimony establishing that
defendant repeatedly banged, pounded, or kicked the door, aggressively, which all
trial witnesses testified to. In fact, their affidavits cooied that he repeatedly
pounded or banged on the door. Neither Kall nor Bauer testified that anyone
actually invited defendant inside. Further, according to testimony, defendant
produced the gun and started shooting within moments of crossing the threshold
into the apartment. Thus, even assuming the door was opened for him, defendant
was not authorized to enter the apartment, as he did not have an innocent intent
when he returned, and Kall and Bauer's affidavits fail to refute that evidence.

(Id. 9 49-51.)

Meskauskasakes issue with the Warden'’s relianceGarrettv. Acevedp608 F. Supp.
2d 1005, 1014 (N.D. Ill. 2009), where counsel had failed to call two eyewitnessethaho,
petitioner believed, would have supported his self-defense tHdoag.1013. The countejected
the ineffective assistance claim, finditingt although the proposed testimony would have
corroborated portions of the defendant’s testimony, it would have also supporteddte Stat
theory that the defendant shot the victim vifth intent to kill.ld. at 1014 The court explained
that neither witness would have contradicted testimony that the defendant shdtirtthe vic
second time as he fled nor testimony regarding the victim’s injudeSleskauskasrgueghat
(a) Garrettwas a jury trial, unlike hereshere the trial judge explained his reasons for the
verdict; (b) in Garrett, the court held an evidentiary hearing where his attorney explained his

decision not to call the withessesd (c) there were significant factutfiferences between the

° The court citedPeoplev. Bush 157 Ill. 2d 248, 253-54, 623 N.E.2d 1361 (1993), which states,
“[T] he determination of whether an entry is unauthorized depends upon whether the detesgased
the intent to perform a criminal act therein at the time entry was graidedt 254, 623 N.E.2d at 1364.

1% Additionally, there were inconsistencies between the potential eyewitnasstesbny and that
of the defendantd. at 1014, n.4.

10



cases. That thappellate court had greater insight tlmmmal into the verdict is neither here nor
there with respect tibs assessment of the record. And although trial counsel’s testimony as to
why he did not call the two witnesses may have been useful, nothing prevented s iauns
asking counsel for a declaration that could have been submitted to the statelembsliéved it
would have been favorable to him.

In any eventthese @tinctions make ndifference on federdlabeas reviewMeskauskas
does not contend that the lllinois Appellate Court misapplied Supremel@®eusb his
argument falls under the question whetier court’sdecision‘was based on an unreasonable
determination of the facts in light of the evite presented in the State court proceeding.”
28 U.S.C. 88 2254(d)(1§2). Meskauskas is convinced thaad the court been presented with
testimonycorroborating his owtestimonythat he did not have the gun in hand when he entered
the apartmentrad that Radovick (who had killed in the past) did approach him in a threatening
manner, there is a reasonable probability that the outcome would have been diffexent
lllinois Appellate Court addressed of thisevidence and concluded that, even if it had been
presentegdthere was not a reasonable probability that the outcome would have been different.
This court has no basis in the record to conclude that the lllinois court made an wableason
determination offte factan light of the evidence in the case

Considering Baué& and Kall's testimony in light of Meskauskas’s defense and the
State’scase against him, the trial cowbuld have likely givertheir testimony littleveight,
particularly sincet found Meskauskas incredible in regard to his claim that Radtviektened
him with a knife. It is most unlikely th&auefs and Kall’'s testimonyas friends of Meskauskas
who had given inconsistent statements to the police, would have convinced the tridatourt

Meskauskasicted in fear of his lifesuch that a secordkgree conviction was warrantedthat

11



Meskauskas entered the apartmeithout unlawful intent, exonerating him from home
invasion™ The trial judge made express credibility findings asach witness, as he was
entitled to do, and concluded, based on all of the evidence, that defendant was guilty of the tw
crimes.Thus, Meskauskas has filed to show prejudice resuiitorg the failure to call Bauer and
Kall to testify.*? Accordingly, he llinois Appellate Court’s application of tt&trickland
prejudice prong to the facts of Meskauskasse was not objectively unreasonable.
. Brady Violation
Meskauskasiso contendthat theStatecommitted aBrady*® violation where itknew of

Bauer’'sstatement to the Assistant State’s Attorney beforedndlfailed to disclosi as

1 Even ifBauer had testified that he opened the door for Meskauskeskauskas entry would
still have been annauthorzed entry where the evidence before the coad sufficient to establish that
he entered with the intent to commit a criminal &ete Bush623 N.E.2d at 1364.

2 The Seventh Circuit has recently resolved a case with the same issue, albeit d#tesent
warranting a different outcome. Troliverv. McCaughtry 539 F.3d 766, 778 (7th Cir. 2008)e Seventh
Circuit found prejudice resulted from counsel’s failure to call two wiegsvhose testimony would have
significantly increased the probability of a different trial restiiveris distinguishabldor the
following reasons: (1) I oliverthe State’s evidence regarding the defendant’s intent was ideak
778, whereas here, the State provided four witnesses providing strong testimontirgypfdhe
elements of firstlegree murdeMeskauskgs2014 WL 2727220, at *492) In Toliver the potential
testimony would have provided unique information, available from no other witnegsiattatrefuting
intent, Toliver, 539 F.3d at 775, whereas here, Baugnd Kall's affidavits did not contradict the State’s
witnesses regarding Meskauskas'’s intent to kill RadoWtdskauskas2014 WL 2727220, at *493) In
Toliverthe court ignored highlprobative portions of the potential withesses’ affidavits that were
inconsistent with the trial witnesses’ testimpmypliver, 539 F.3d at 778, whereas here, neither affidavit
contained highly probative information regarding Meskauskas’s lackesftiorsel-defense theory
Meskauska2014 WL 2727220at *49-50.(4) In Toliver the court failed to consider the potential
testimony in light of the defen'seheory and the State’s case against the defentialiter, 539 F.3d at
778, whereas here, the appellate court, after conducting a thorough reviewexifting evidence and
the information provided by the affidavits, concluded Bauand Kall's testimony would not have
altered the trial result in light of the defendant’s thebtgskauska2014 WL 227220, at *49(5) In
Toliverthere was no concern that thigtnessestredibility would be impeached, whereas here there was
no doubt that Bauer and Kall would be impeached not only based dn faasr of Meskauskas but on
prior inconsstentstatements to the police.

3 Bradyv. Maryland 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963) held that the right

to due process and fair trial requires that the prosecutor turn oher defense all potentially exculpatory
evidence.

12



potentially exculpatory testimory.(Dkt. 1 at 44) Meskauskas asserts that Bauer's exculpatory
statement was material to the issue of his guilt because it would ewe €h) Meskauskas left
the party willingly but was assaulted by Radovick before leavth@{ 6B); (2) Meskauskas did
not kick the door open, but rather the door was op@reum (id.); (3) instead of returning for
revenge, Meskauskas returned to the party because he feared for Booth's safelyreed by
his inquiring about Booth at the doad.(at 6C); (4) Radovick attempted to assault Meskauskas
with a knife and shouted a garigrq(id.); and (5) Meskauskas brandished the gun in response to
Radovick’s hostile actionsd.). The government responds that it did not vioBtadywhere (1)
there is no evidence besides bare allegations that exculpatory evidencehliativeihd (2)
even if the government did not disclose Bauer’s statement, such statemerst (@} sappressed
within the meaning oBradyand (b) did not result in prejudice. (Dkt. 9 at 28.)

“To establish 8radyviolation, [a defendant] must show three elements:th&)
evidence at issue is favorable to the accused because it is either exculpatosaching (2)
the evidence has been suppressed by the government, either willfully or inaitieated (3)
the suppressed evidence resulted in prejudiétartis v. Kuba 486 F.3d 1010, 1014 (7th Cir.
2007)(citing United Statey. O’Hara, 301 F.3d 563, 569 (7th Cir. 2002)). To establish prejudice
from the suppression of exculpatory evidence, there must be “a reasonable pydbabilite
suppressed evidence would have produced a different vei@ittdra, 301 F.3d at 569.

Bauer’s statement to the AS#as not exculpatory. Even if Meskauskas did not “bust” in

the door or have a gun in his hand when he entered the apartment, the court took thesesalternat

4 Baue’s affidavit attested that Held the Assistant State’s Attorney that he lied to the police
and then told the ASA the “true” story about what actually happened the niglet sfidoting. (Dkt. 10-
16 at 177-78.) The affidavit provides a description of the “true” story asottie tASA. (Dkt. 10-16.)
The affidavit itself is noBrady material because it is a pdshl statement. The court considers whether
the attested prtrial statement i8rady material.

13



factsinto account in its opinionSeedkt. 10-17 50)*> And for the reasonsxplainedabove, the
allegedlysuppressed evidend@& not result in any prejudice to Meskausk&auer lad been
identified as a witness amnehs available to the defenséheTallegety suppressed evidence
would not have controverted testimony that Meskauskas returned to the party witcadaad
that he banged and/or kicked the door to gain entyiatMeskauskas chased and repeatedly
shotat Radovickirom behind. Pudifferently, Bauer'saffidavit doesnot undermine confidence
in the guilty verdict for firstdegree murder and home invasigwecordingly, in the absence of
exculpatory evidence aruiejudice the petitionfor a writ of habeas corpus based ddrady
violationmust be denied.
[I1.  Certificate of Appealability

Under 28 U.S.C. 8§ 2253(c)(1)(B), Meskauskas may appeal from this final order denying
relief under 8254only if this court issues a certificabé appealability. A certificate of
appealability may issuéthe applicant has made a substantial showing of denial of a
constitutional rightld. § 2253(c)(2).“Where a district court has rejected the constitutional
claims on the merits, the showing required to saB8s®253(c)s straightforward: The petitione

must demonstrate that reasonable jurists would find the district tasdgessment of the

15The court explained,

Although defendant expressed that he was afraid for the safety df 8wwtis children, he did
not call the police, but instead armed himself with a loaded gun and retartiedapartment,
from where he was forcibly made to leave earketditionally, more than one witness at trial
testified that the victinobtained a knife as defendant was at the daoat,Booth testified that the
victim walked towardshe door with the knife. Thus, the court was presented

with this evidence. And by all accounts, thedisputedevidence indicated that defendant shot at
the victim and Senodenos as they attempted taway from him, defendant pursued them, and
heshot the victim three times from behind. Defendamitinued to pursue them and shoot at
them, ancthasedhiiem outside and around the apartniwrilding. Defendant also threatened
Senodenoafter the victim went inside. Despite his claimfediring for his life, defendant had
sufficient criminalintent to demand, immediately after the shootthgt Senodenogl the police
that he saw nothingyhile pointing the gun at his face.

(Dkt. 10-1 1 50.)
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constitutional claims debatable or wréh§lackv. McDaniel 529 U.S. 473, 484, 120 S. Ct.
1595, 146 L. Ed. 2d 542 (2000). For the reasons stated above, the court finds that Meskauskas
has not made a showing of a substantial constitutional question for appeal, astegsosts
would not find this court’s ruling debatabl®ed_avinv. Rednouy 641 F.3d 830, 832 (7th Cir.
2011)(“To receive certification undér 2253(c), the prisoner must show that reasonable jurists
would find the district court's assessment of the constitutional claim and @cpgdent
procedural rulings debatable or wrongeiting Slack 529 U.Sat 484—85 andDavisv. Borgen
349 F.3d 1027, 1029 (7th Cir. 2003)kccordingly, the court declines to issue a certificate of
appealability.
CONCLUSION AND ORDER
For the foregoing reasordeskauskds petition for a writ of habeas corpus pursuant to

28 U.S.C. § 2254 is deniedh@& court declines to certify any issues for appeal.

per s

U.S. District Judge Joan H. Lefkow

Date:Juy 28, 2016
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