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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ROBERT BALMES
Plaintiff, 15C 2685
VS. Judge Feinerman

ILLINOIS BELL TELEPHONE CO.d/b/a AT&T
ILLINOIS,

Defendant

)
)
)
)
)
)
)
)
)
)

M EMORANDUM OPINION AND ORDER

Robert Balmesnd 140 other plaintiffs jointly sued their employer, lllinois Bell
Telephone Co., for shortchanging them on overtime pajolation of the Fair Labor Standards
Act (“FLSA”), 29 U.S.C. 8§ 20%kt seq Doc. 21at{ 8. ChiefJudge Castillazevered the
plaintiffs’ claims under Federal Rule of Civil Procedure 21, Raliness suitwasreassigned to
the undersigned judge’s calend&oc. 1-2; Doc. 21 at | 9Balmesthenfiled two amended
complaints, Docs. 7, 21, the second of which all¢lgasllilinois Bell when calculatindpis
wagesroutinely ignoredime thathe spent working before his official shifts and during lunch
breaks and that in so doinig violatedthe FLSA the lllinois Minimum Wage Law (“IMWL")
820 ILCS 1051 et seq.and the lllinois Wage Payment and Collection Act (“IWPCA”), 820
ILCS 1151 et seq Doc. 21at 1115-53. lllinois Bell hasmovedto dismissparts of the second
amendedomplaintunder Rule 12(b)(6). Doc. 28 hat motion is granteth part and denied in
part Balmess FLSA and IMWL claimsbased on pre-shift work and certain lunch break work
are dismissed with prejudice to the extidat work was performed before February 28, 2011,

but his IWPCA clairs survive in theientirety
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Background

In decidingthe motion to dismiss, the court assumes the truth of the saotemtied
complaint’s factual allegations, though not its legal conclusi@e®l_odholtz v. York Risk
Servs. Grp., In¢.778 F.3d 635, 639 (7th Cir. 201B)Junson v. Gaet673 F.3d 630, 632 (7th
Cir. 2012). The court musisoconsider “documents attached to tekedond amended]
complaint, documents that are critical to teedondamended] complaint and referred to in it,
and information that is subject to proper judiciatice,” along with additional facts set forth in
Balmess brief opposing dismissal, so long as those facts “are consistent with the pleadings.”
Geinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 2012¢e alsdRunnion ex rel.
Runnion v. Girl Scouts of Greater Chi. & Nw. Ind86 F.3d 510, 528 n.8 (7th Cir. 2019)he
following facts are set forth as favorablyBalmesasthosematerials allow.See Meade v.
Moraine Valley Cmty. Coll.770 F.3d 680, 682 (7th Cir. 2014).

Balmesworked as &able Splicefor lllinois Bell from June 15, 1998ntil at least
September 8, 2015, when he filed his second amended complaint. RodgIAB, 19. At all
relevant timeshis employment was governed by collective bargaining agreements nabotiate
between the International Brotherhood of Electrical Workers and lllinols Belat 22; Doc.

28 at 4. Thegreementsequired lllinois Bell to pay employees “at the overtime rate of one and
onehalf ... times their basic hourly wage rate including applicable differentiatIf “[t]ime
worked in excess of eight ... hours in a day” and for all “[t]ime worked in excess of forty
hours in a week.” Doc. 28-at3, 27. lllinois Bell reiterated thosevertimerequirementsn

internal documents titled “AT&T Code of Business Conduct” and “Reporting Time Woérked.
Doc. 21 at 1 24; Doc. 28-1 at 38, 4Phe Code of Business Conduct statieat “all overtime

hours worked by nonexempt employees must be paid regardless of whether thagpreved,”



Doc. 28-1at40, and the Repting Time Worked document states that “[nj@xempt employees
are eligible for overtime pay for all hours actually worked in excess of 4@ oarworkweek”
and that “[nJonexempt employees must be paid properly for all timeeked,” including
“[p]reparatory work before the start of shift that is necessary for [their] job[s]” amadK during
lunch periods,id. at 42.

Neverthelesdor years lllinois Bell require@almesto perform workrelated tasks
without paybeforehis official shift and during lunch breaks. Doc. atff] 33-38. Specifically,
Balmeshadto appeatbefore his shifto check for supplies, review blueprints, discuss the day’s
jobs with other @ble Splicer@and managers, finish timesheets, and perform ail@inistrative
tasksid. at §34; and heypically hadto work through lunch teecurgob sites(which often
featured open manholes on public streets), test equipment, and travel between, job alites
11 37-38.

On January 17, 201dther lllinois Bell employees sued lllinois BellBlakes VAT&T
Corp.,, 11 C 336 (N.D. lll.) alleging thathe companyiolatedthe FLSAand the IMWLby
requiring Cable Splicers to guard open manholes during lunch breaks, travedrbgilvsites
duringlunch breaks, and compldimesheets after tiveshifts all without pay. Doc. 2a&t i 6-
7; Amended ComplainBlakes 11 C 336 (Doc. 11). Section 16(b)tbé FLSA 29 U.S.C.

§ 216(b),allowsworkers to bring claimas “collective actions,” whichpeate much like class
actions under Rule 23 except that “plaintiffs who wish to be included in a collectioe auist
affirmatively optin to the suit by filing a written consent with the court, while the typical class
action includes all potential plaiffs that meet the class definition and do not opt-odtdvarez
v. City of Chicagp605 F.3d 445, 448 (7th Cir. 2010)he Blakesplaintiffs sought to bring the

IMWL claims as a class action and the FLSA claims as a collective a@mmplaint,Blakes



11 C 336 (Doc. 1 at 1 3Magistrate Judge Kigmwho was hearinglakes conditionallycertified
threeFLSA claims for collective treatment unde286(b): (1) claims based on time spent
guarding open manholes during lunch breaks; (2) claims based®sgant travelling between
job sitesduring lunch breaks; and (3) claims based on time spenpletingtimesheets after
shifts had endedSee Blakes v. IIBell Tel. Co, 2011 WL 2446598, at *3-4 (N.D. lll. June 15,
2011). Those three claims will be bad the ‘Blakesclaims.” TheBlakesplaintiffs voluntarily
withdrew their IMWL class claims on June 23, 2011, Batinesopted into thé-LSA collective
action on July 28, 2011. Doc. 31 at 3.

On December 17, 201Bjagistrate Judge Kirdecertified the allective action with
respect to both lunchreak claimsbut not the posshift claim and stayed hisuling until
February 28, 2014Doc. 21 at § 7seeBlakes v. Ill. Bell Tel. Cp2013 WL 6662831, at *21
(N.D. lll. Dec. 17, 2013). On the last day of the s&glmesand 140 othemembers of the
Blakescollectivefiled a new complaint against lllinois Betl Tinoco v. lllinois Bell Telephone
Co, 14C 1456 (N.D. lll.), as cgalaintiffs rather than as a collective actioBoc. 21at{ 8 Doc.
28 at 3. Tinocowas assigned to Chief Judge Castillo, and the court issued summons on May 1,
2014. SeeDocket SheefTinocq 14 C 1456.Chief Judge Castillaltimatelyheldthata non-
collective action suit joining the individual FLSA claim&141 different plaintiffs would be too
unruly, and so he severed the plaintiffs’ claims, which the Clerk then distributed &3 judg
throughout the DistrictSeeAdkins v. Ill. Bell. Tel. Co2015 WL 1508496, at *9-10 (N.D. IIl.
Mar. 24, 2015).Balmess present suitpne of the severetinocoactions was assigned to the
undersigned judge’s calendar. Doc. 2.

On September 8, 201Balmesfiled asecond amended complagdttingout his personal

allegationsagainst lllinois Bell Doc. 21. Thesecond amended complaaiteges that lllinois



Bell violatedthe FLSAand the IMWL by requirinddalmesto work more than 40 hours per
week without paying him onenda half times his normal wage for the extra time, as those
statutes requireld. atf51-52; 29 U.S.C. § 207(a)(1); 820 ILCS 105/4a(f#le also alleges
that lllinois Bell violated the IWPCA blgreakingits promises of overtime payDoc. 21at 153.
He seeks to recover for all of his unpaid work dating back to July 28, 26Q8etly three years
before he opted into tH&lakescollective action.Doc. 31 at 6 n.1, 9 n.3, 10 n.4A section
heading in Balmes’s brief gives a different start ddt@ugust 25, 2008"—-but because that
contradicts other assertions in his brief as well as laagienetic the court assumes it was a
mistake.) Balmes’s sumcludes not only th8lakesclaims (guarding job sites and travelling
during lunch, completingmesheet after shifts)but also allegations regarding unpaid time
spent preparing for the day’s jobs before sfaftdtesting equipmerduring lunch, which will be
called the “norBlakesclaims” Doc. 21at 1132-38.
Discussion

lllinois Bell moves to dismiss parts of Balmes’s FLSA and IMWL claassme-barred.
Doc. 28 at 6t0 & n.3; Doc. 38 at 12 n.9t also moves to dismiss Balmes’s IWPCA claion
the grounds thahey arecompletely preempted by3D1 of the Labor Management Relations
Act (“LMRA"), 29 U.S.C. § 185, and that the Code of Business Conduct and Reporting Time
Worked documentsaire not “agreemesitbetween Balmes and lllinois Behat could give rise to
IWPCA liability. Doc. 28 at 10-16.
l. TheFLSA Claims

lllinois Bell argues that Balmes’s FLSA claisipartlytime-barred Doc. 28 at 6-10.
Balmesargueghat t is inappropriate toesolvetimeliness questions on a Rule 12(b){@tion

Doc. 31 at 4-5.It is true that &Rule 12(c) motion for judgment on the pleadingsyhave been



a more appropriate vathe for Illinois Bell’s limitations argumentSeeBrownmark Films, LLC
v. Comedy Partner$82 F.3d 687, 690 n.1 (7th Cir. 2012) (“Though district courts jested
Rule 12(b)(6) motions on the basis of affirmative defenses and this court hasaffirose
dismissals, we have repeatedly cautioned that thgepiheading for such motions is Rule 12(c),
since an affirmative defense is external to the complain®till, no rule categorically prohibits
courts from rulingon arguments about timeliness on Rule 12(b)(6) motigii§it is plain from
the complaint that the defense is indeed a bar to tHe slismissal is propewithout further
pleading” Jay E. Hayden Found. v. First Neighbor Bank, N6A0O F.3d 382, 383 (7th Cir.
2010)(emphasis addef3eealso Chi. Bldg. Design, P.C. v. Mongolian House, I @0 F.3d
610, 613-14 (7th Cir. 2014) (“[A] motion to dismiss based on failure to comply with the statute
of limitations should be granted only where the allegations of the complaint @sé&lfth
everything necessgato satisfy theaffirmative defens€) (internal quotation marks omitted);
Indep. Trust Corp. v. Stewart Info. Servs. Cogs5 F.3d 930, 935 (7th Cir. 2012) (“[W]hen a
plaintiff's complaint nonetheless sets out all of the elements of an affirmafeesée dismissal
under Rule 12(b)(6) is appropriate.”yhat is the case here.

Balmes also aatendsthat it is inappropriate for the court “to scrutinize [his] complaint
by ‘line item” —that is, to dismisa portion of a given claimsuntimely while allowing the
other portion to procek Doc. 31 at 5.But that is not eveia remarkable practicenuch lessan
inappropriate oneSeeChi. Bldg. Design770 F.3d at 612 (holding that, because some
infringing acts occurred within three years of when the suit was file@stimappropriate to
dismiss the case outright, but noting that “[tjo the extent that [the plaintiff$ seekvery for
earlier infringing acts, the issue may have to be revisited on remand.yof)s P’ship, L.P. v.

Morris Costumes, Inc243 F.3d 789, 797 (4th Cir. 2001) (holding that the district court “¢éored



the extenthat itdismissed.yons’ claims that were premised upon acts that occurred within the
applicable [limitations] periods”)zlobal Cash Network, Inc. v. Worldplay, US, [r®015 WL
8013464, at *2 (N.D. Ill. Dec. 7, 2015) (“That then means that Global Cash has no enforceable
right of recovery for breach of contract as to any conduct predating June 12, 2009, and<ount | i
dismissedo thatextent.”) (footnote omitted)Hill v. City of Chicagp2014 WL 1978407, at *8
(N.D. lll. May 14, 2014) (“Count IXs dismissedvith prejudiceto the extenit is based otime-
barredevents but may proceed with respect to the issuance of the June 6, 2013 Wwarrant.”
lllinois Bell has moved to dismiss Balmes’s ABlakesclaims, insofar as they pertain to
work he performed before February 28, 2011, on the ground that they are barred by the FLSA’s
threeyear statute of limitations for willful violations, 29 U.S.C285(a). lllinois Bell concedes
thatBalmess second amended complaint relates back to the original compldimtaoofiled
on February 28, 2014nd therefor¢hatclaims based on wotkatBalmesperformed oror after
February 28, 201are at least plausibly timelyDoc. 28 at 6. lllinois Bell also concedes for
purposes of its motion that Balnmg®8lakesclaims are timely to the extent they are based on
work performed on or after July 28, 2008, which is three years before he opted Blakie
collective action on July 28, 2011d. at7. But lllinois Bell contends that Balmes’s n@takes
claims are timéarred to the extent they are based on work performed before February 28, 2011,
a date three years before thaocosuit was filed Id. at 7-10.
BalmescounterghatBlakestolled the limitations period on his FLSA clasmDoc. 31 at
6. In support, & citesAmerican Pipe and Construction Co. v. Utdli4 U.S. 538 (1974), which
holds that “the commencement of a class action suspends the applicableotatutations as
to all asserted members of the class who would have been parties had the suit héed perm
continue as a class actionld. at 554 (footnote omittep$ee alsaCrown, Cork & Seal Co. v.

Parker, 462 U.S. 345, 352-53 (1983awyer v. Atlas Heatg & Sheet Metal Works, In®42 F.3d
7



560, 561 (7th Cir. 2011)American Pipdolling, Balmes insists, applies to collective actions
under the FLSA as well as to class actions, which meanbkehatn recover for unpaid work
performed as early auly 28 2008. Doc. 31 at 6-10.

lllinois Bell does not dispute thatmerican Pipdolling can apply to collective actions
under the FLSA. Doc. 28 at Tllinois Bell also admits thaBlakestolled the statute of
limitationsfor the Blakesclaims—which, againallegethat lllinois Bellrefused to pay workers
for guardng job sites during luncHor traveling between job sites during lunch, diod
completingtimesheets after shiftdbid. Illinois Bell and Balmes disagree, however, about
whethe Blakestolled the statute of limitations on Balmes’s FLSA claims basdusonon-
Blakesclaims—namely, that he ofteworked before his shifts and that he routinely did work
during lunch other than guarding job sites and driving from one job site toeenBloc. 28 at 7-
10; Doc. 31 at 10.

Judges in this District handling severBdocosuits have split over whethAmerican
Pipetolled the limitations periods for neBlakesclaims. Some decisions holthatthelunch-
break claims were tolled while tipee-shift claims were notSeee.g, Niemiec v. lll. Bell Tel.
Co, 2016 WL 521060, at *3-(N.D. Ill. Feb. 10, 2016)fennessen v. lll. Bell Tel. C@016 WL
521046, at *2-3 (N.D. lll. Feb. 10, 201&pnes v. lll. Bell Tel. Cp2015 WL 9268418, at *2-3
(N.D. lll. Dec. 21, 2015)Alphonse v. lll. Bell Tel. Cp2015 WL 7251953, at *2 (N.D. Ill. Nov.
17, 2015)Wiggins v. lll. Bell Tel. C92015 WL 6408122, at *4-6 (N.D. Ill. Oct. 22, 2015).
Other decisions hold that none of the rglakesclaims were tolled SeePassi v. Ill. Bell Tel.
Co, 2016 WL 193401, at *4 (N.D. lll. Jan. 15, 2018klkowski v. Ill. Bell Tel. C92016 WL

193399, at *4 (N.D. lll. Jan. 15, 201@pwen v. lll. Bell Tel. Cp2016 WL 164415, at *4 (N.D.



Ill. Jan. 14, 2016). The court agrees with the secoset of @cisions, and holds that none of
Balmes’s norBlakesclaimswere tolled byBlakes SeeScott v. Ill. Bell Tel. C92016 WL
910507 (N.D. lll. Mar 10, 2016).

As the Supreme Court explainedJohnson v. Railwakxpress Agency, Inci21 U.S.
454 (1975) American Pipeapplies only when the earlier clagst “involve[s] exactly the same
cause of action subsequently asserted."at 467. And as the Seventh Circuit heldhime
Copper Antitrust Litigation436 F.3d 782 (7th Cir. 2006)ymerican Pipadoes not apply when
the class claim and subsequent individual claim turn on the feeto@l allegations buwtdvance
different legal theoriesld. at 794 (holding that a classuit in state court alleging violations of
stateantitrust law did not toll the limitations period fadaterfiled suitfor violations offederal
antitrust law based on the same alleged miscondiext)alsdSawyey 642 F.3cat 562 (“[T] he
point of [CopperAntitrust] ... was not that a change of forum was dispositive; it was that state
and federal antitrust laws differ;"Williams v. Boeing Cp517 F.3d 1120, 1135-36 (9th Cir.
2008) (holding thaAmerican Pipealid not apply because the class suit allegedthizatiefendant
violated 42 U.S.C. § 1981 with discriminatory failures to promote and by allowing a hostike wor
environment, while the later individual suit alleged that the defendant violdt@818by
compensating black workers differentlgpannv. Cmty Bank of N. Va.2004 WL 691785, at
*5-6 (N.D. Ill. Mar. 30, 2004)holding that the statute of limitations on an individual claim
under thdederalTruth in Lending Act was not tolled by a class complaint élaged volations

of state law; Stutz v. Minn. Mining Mfg. Cp947 F. Supp. 399, 404 n.2 (S.D. Ind. 1996p(“F

" Other decisions hold thamerican Pipeolling is irrelevant and that it is more
appropriate to analyze tiseveredlinocosuts under Rule 15(c)(1)(B)Sege.g, Ballard v. Il
Bell Tel. Co, 2015 WL 6407574, at *3 & n.1 (N.D. Ill. Oct. 21, 2015). Both Balmes and lllinois
Bell agree thaBmerican Pipdolling is the correct framework for analyzitigs suit, so the
court need not addreBaile 15(c)(1)(B) hereFor the undersigned’s analysistbé Rule
15(c)(1)(B) issueseeScott v. lll. Bell Tel. Co2016 WL 910507 (N.D. lll. Mar. 10, 2016).
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the legal fiction of tolling to be equitable to the defendant, the claims in both the tiessaad
the individual action must bdentical.”).

Balmes points out that ti&ddakescomplaint put Illinois Bell on notice that it was being
sued “for unpaid wages dating back to January 17, 2008.” Doc. 31 at 9. But notice to the
defendant is not enough to triggeemerican Pipeotherwise, the doctrine would applydiaims
dealing withidentical facts but different legal theoriesvice versawhich CopperAntitrust,
Williams, and the other abowated cases disprovdnsteadAmerican Pipdolling exists to
prevent “needless duplication” of litigatiodmerican Pipe414 U.S. at 554 If an absent class
memberstands to recover in a putative class action but worries that her individual claire will b
time-barred if the court eventualtlecides not to certify a class to decertify a certified class
she might file an individual sujtist to cover her baseg&merican Pipedolling allays that worry,
and thereforelissuadesbsentlass memberfsom filing protective suits.SeeChardon v.
Fumero Sotp462 U.S. 650, 659 (1983 merican Pipe4l14 U.S. at 553-54. To have that effect,
though,American Pipeneed only apply tadentical causes of action. As the Eighth Circuit
recently explained:

A broader rule would not enhance the “efficiency and economy” of Rule 23
class actions. The Supreme Court’'s coneeasthat without tolling, putative
class members would needlessly bring motions to intervene or a multiplicity
of actions raising identical claims. But where a putative class member wishes
to pursue a clairthat is outside the scope of the class agtios £parate
timely lawsuit is not “needless,” because the class action would not prosecute
his different claim.
Zarecor v. Morgan Keegan & CaB01 F.3d 882, 888 (8th Cir. 2015) (emphasis adcl&ations
omitted).
That is exactly what happened here. The [@athtiffs in Blakessued for pay fothe

time they spent guarding manholes during lunch, travelling between job siteg ldunch, and

filling out timesheets after shiftsthe Blakesclaims If Balmes wanted to recover only fibve

10



Blakesclaims it would have been a waste for him to file an individual suit whildthkes
collective action was pending, and so it makes sense that the collectivet@tdidthe statute of
limitations for those specific claims. BBalmes also wants to recover foyn-Blakesclaims—
time he spent preparing for work before his shifts, and time he spent doing work durimg lunc
other than guarding manholes and driving between jobs. He could not reasonably haeel expect
for the Blakescollective action tgrovide recoveryor those claimsso it wouldnothave been a
waste for him to file an individual suit stating those claiAmerican Pipdolling is therefore
inappropriate for tle nonBlakesclaims.

In fairness, Balmes’s contrary position has support in decisions of the Secondénd Ni
Circuits. See Cullen v. Margiott8811 F.2d 698, 720 (2d Cir. 1987) (holding thaterican Pipe
tolling, much like relation back under Rule 15(c), applies whenever thdilateclaims
“involve the same evidence, memories, and witeess were involved in the initial putative
class action,” regardless of “the differences between the legal theories advartbedwo
actions),overruled on other grounds ®ygency Holding Corp. v. Malley-Duff & Assocs., |nc.
483 U.S. 143 (1987)osti v. City of Los Angelgg54 F.2d 1485, 1489 (9th Cir. 1985) (“We
find no persuasive authority for a rule which would require that the individual suito@ust
identical in every respect to the class suit for the statute to be toleek"glsdn re Cmy. Bank
of N. Va, 622 F.3d 275, 299-300 (3d Cir. 2010) (describing the circuit split and collecting cases);
but seeZarecor, 801 F.3d at 888 (8th Cir. 2015) (rejecting the contention tyaiefican Pipe
tolling should apply because the [individual claims], although different causesaof, actre
based on the same factual information that underlay the class action conmRard'y.
Cheminova, In¢.336 F.3d 1278, 1283 (11th Cir. 2003) (“As we explained ..., however, a

wrongful death action under Florida law is different in kind from any actioadbas a defective
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product. Because of this difference, a class action asserting pyipraduct liability claims
would not include wrongful death claims unless wrongful death claims were expiicitiged
in the class action.”). But this court follows the dictates of the Seventh Girc@ipper
AntitrustandSawyey notof the Second or the NintlSeeUnited States v. Glaset4 F.3d 1213,
1216 (7th Cir. 1994) (“A district court in Wisconsin must follawg Seventh Circuit’s]
decisions, but it owes no more than respectful consideration to the views of othés.tjrcui
. ThelMWL Claims

A similar analysisapplies to Balmes’s IMWL clais1 Three putative clad$IWL claims
were pending iBlakesbetweenJanuary 17, 2011, when the original complaint was fded,
June 23, 2011, when tiBdakesplaintiffs voluntarily withdrew theirclass clairs that lllinois
Bell violated the IMWLby forcing workers(1) to guard job sites during lunc{®) to travel
during lunch;and (3) to report their time after their shiftSoc. 21 at 1.3; ComplaintBlakes
11 C 336 (Doc. 1)lllinois Bell concedes that the limitatiopgriods for Balmes’s IMWL clais
based on th@sallegations were tolleghderAmerican Pipeluring that time. Doc38 at 12 n.9.
(llinois Bell does state that Balmes has “at most, six potential weeks of addikba claims
based on what was pledBfakes” Ibid. That is incorrect. January 17 through Junea23
period of 158 dayss more lke five months than six weeks.) Anhile Balmes argues thatl
of hisIMWL claims weretolled during that period, Doc. 31 at 11, that argument fails for the
same reason the parallel angent about Isi FLSA clains fails. The statute of limitatios
governing Balmes'’s IMWL claisiwas tolled from January 17, 2011 until June 23, 2011, but
only to the extenthattheclaims were basedn the same allegations as the IMWL clgim

Blakes So Balmes’'8lakesclaimsunder the IMWLare dismissed to the extent they are based

12



on work performed before September 23, 2010, which is three years and 158fdagshe
Tinocosuit was filed.
1.  ThelWPCA Claims

Unlike the IMWL and the FLSAwhichrequire employers to pay employees a minimum
wage and to pay time and a half for overtimekvos matter whatthe IWPCA requires only that
employers pay their employees whatever they agreed to pay SegdeMarco v. Nw. Mem’|
Healthcare 2011 WL 3510896, at *6 (N.D. Ill. Aug. 10, 201Ihe IWPCAstates that “[e]very
employer shall be required, at least semaointhly, to pay every employee all wages earned
during the semi-monthly pay period,” 820 ILCS 115/3, and it defines “wages” as “any
compensation owed an employee by an employer pursuant to an employment contract or
agreement between the 2 parties,” 820 ILCS 11B&Imes alleges that lllinois Bellolated the
IWPCA by reneging oanagreemento pay him time and a half for overtime woie cites
four documents as evidence of Hgreementthe two collective bargaining agreements between
Balmes’s union and lllinois Bell, the Code of Business Conduct, ariReperting Time
Worked document. Doc. 31 at 12-15.

As noted, the Code of Business Conduct states that “all overtime hours worked by
nonexempt employees must be paid regardless of whether they were approved,-Dat1@8
and the Reporting Time Worked document states that “[ei@mpt employees are eligible for
overtime pay for all hours actually worked in excess of 40 hours in awgek and that “[n]on
exempt employees must be paid properly for all time workddgt 42. lllinois Bell argues that,
as a matter of lavthose documents cannot establish an agreement between Balmes and lllinois

Bell for purposes of the IWPCA.
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lllinois Bell first points out that the Code of Business Conduct contadinsckimer

stating (in all capital letterghat “the Code of Business Conduct is not a contract of employment

and does not create contractual rights of any kind between AT&T and itsye@aplb Doc. 28
at 14; Doc. 28-1 at 39. Bah“employment agreement [within the meaning of the IWPCA]
need not be a formally negotiated contrattis “broader than a contract and requires only a
manifestation of mutual assent on the part of two orerpersons.”’Landers-Scelfo v. Corp.
Office Sys., In¢.827 N.E.2d 1051, 1059 (lll. App. 2005) (quotiagbinsky v. Gelber Grp., Inc.
807 N.E.2d 666, 671 (lll. App. 2004 pee alsdHess v. Kanosl& Assocs. 668 F.3d 446, 452
(7th Cir. 2012) (llinois courts have explained that an agreement under the IWPCA is broader
than a contract.”)iiternal quotation marks omittedyatania v. Local 4250/5050 of Commc’ns
Workers of Am.834 N.E.2d 966, 972 (lll. App. 2005) (“Although a plaintiff must prove the
exigence of a valid and enforceable contract in order to recover under a commondavwaacti
breach of contract, the same cannot be said in an action under the Wage Paymentifet.”)
disclaimer establishes only that the Code of Business Conduct dagsatetacontract it is
still possible viewing all facts in the light most favorable to Balmigsit the Code represents an
agreemenbetween Balmes and lllinois Bddr purposes of the IWPCASeeWharton v.
Comcast Corp.912 F. Supp. 2d 655, 6%8.D. Ill. 2012) (‘The disclaimers’ statements thae
handbooks do not createahtract therefore say nothing, by themselves, about whether the
handooks create an agreement.”).

The disclaimer heris unlike the broader disclaimersBrand v. Comcast Corp2013

WL 1499008 (N.D. Ill. Apr. 11, 2013), arMartino v. MCI Communications Services, |ri2008

WL 4976213 (N.D. Ill. Nov. 20, 2008), which stated not only that the handbooks did not create

contracts, but also that the employers did not assent to be ipoang wayby statements in the

14



handbooks.SeeBrand 2013 WL 1499008, at *5 (“The individual provisions of the Employee
Handbook are simply guidelines, and Comcast reserves sole discretion to interprant
resolve any conflict between or among policie&Reration omitted)Martino, 2008 WL
4976213, at *6 (“The Compensation Plan, including all related materials and documentation, is
neither a contragtor a guarantee of employment or compensation of any’kif@phasis
added).And while the disclaimehnereis very similar to th@nethatHarris v. Seyfarth Shaw
LLP, 2010 WL 3701322at *2 (N.D. Ill. Sept. 9, 2010), held prevented a handbook from creating
an agreemeninder the IWPCA, the undersigned is not bound by that decisiorespelctfully
disagrees witlts reasoning.

lllinois Bell next argues that the Code of Conduct and the Reporting Time Worked
documentre not agreements under the IWPCA because theyosigtiat lllinois Bell will pay
time and a half for overtime, which the IMWL and the FLSA already requioedio. Doc. 28 at
14-16. Again, thoughhat argumentonfuses agreements witbntracs. Contracts require
consideration, whichisually meansghat parties cannot contract to do thitigst they already
were requiredo do. SeeContempo Design, Inc. v. Chi. and Ne. lll. Dist. Council of Carpenters
226 F.3d 535, 550 (7th Cir. 2000) (eanc) (“The preexisting duty rule states that promising to
perform a duty that already is owed under an existing contract is not consideaat, thus, a
modification to the contract is unenforceableJ)hnson v. Mak& Assocs., In¢.682 N.E.2d
1196, 1199 (lil. App. 1997). But an agreement under the IWPCA is only “a manifestation of
mutual assent,” and nothing prevents an employer and an employee from nmagseii{ing to
follow the law. SeeWharton 912 F. Supp. 2d at 668k (rejecting an empl@&y’s argument that,
because a handbook promised only that the employer “w[ould] comply with existing

employnent law,” it could not ban employment agreement under the IWPCA).
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lllinois Bell finds more success arguing that it is inappropf@t@almesto rely on the
collective bargaining agreemerits purposes of his IWPCA claimsSection301 of the Labor
Management Relations ACLMRA”) provides:
Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce as defined in this
chapter, or between any such labor organizations, may be brought in any
district court of the United States having jurisdiction of the parties, without

respect to the amount in controversy or without regard to the citizenship of the
parties.

29 U.S.C. § 185(a). As interpreted by the Supreme Court, the provision does more than
authorize federal courts to hear labor disputes; it also completely pregatptiaw claims

“founded directly on rights created by lemitive-bargaining agreements, and also claims
substantially dependent on analysis of a colledbiaegaining agreement.Caterpillar Inc. v.

Williams, 482 U.S. 386, 394 (internal quotation marks omitteel; alsdNelson v. Stewaréd22

F.3d 463, 467-69 (7th Cir. 2003k re Bentz Metal Prods. Ca253 F.3d 283, 285-86 (7th Cir.

2001) (en banc). Preemption under § 301 “covers not only obvious disputes over labor contracts,
but also any claim masquerading as a dtateclaim that nevertheless is deenreglly’ to be a

claim under a labor contractCrosby v. Cooper B-Line, Inc/25 F.3d 795, 797.

“[T]o determine whether a purported stéder claim ‘really’ arises under Section 301, a
federal court must look beyond the face of plaintiff's allegations and the labdlsoudescribe
her claims and ... evaluate thebstancef plaintiff's claims.” Id. at 800 (internal quotation
marks omitted). “[A] statdaw claim is ‘completely preempted’ only when it is ‘inextricably
intertwined with consideration of the terms of [a] labor contradbid. (quotingAllis-Chalmers
Corp. v. Lueck471 U.S. 202, 213 (1985)). Put another wa3Q$ preempts any state law claim
whose resolution “requires the interpretation of a colledtaeaining agreement.tingle v.

Norge Div. of Magic Chef, Inc486 U.S. 399, 413 (198&potnote omitted)see alsaCroshy
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725 F.3d at 800 (“[O]nly those staimw claims that require ‘interpretation’ of a CBA are
inevitably federal.”);Kimbro v. Pepsico, In¢215 F.3d 723, 727 (7th Cir. 2000) (holding that
8§ 301 preempted a tortious interference claim because the claim retipaingldintiff to prove
that his employer breached a collective bargaining agreement).

Section 301 preemption is not boundless. A state law claim is not preempted simply
because it “require[s] reference to” a collective bargaining agreeBentz 253 F.3d at 285.
Thus, “the mere need to ‘look to’ the collective-bargaining agreement for dammaggputation
is no reason to hold the std#av claim defeated by §01.” Livadas v. Bradshawb12 U.S. 107,
125 (1994). Moreover, even a state law claim thaiston the meaning of a collective
bargaining agreement will escape preemption “when the particular contractuialqres so
clear as to preclude all possible dispute over its meaning ... [or] if thespdotieot dispute the
interpretation of the relewd ... provisions.” Wis. Cent., Ltd. v. Shannds39 F.3d 751, 758 (7th
Cir. 2008) (internal quotation marks, brackets, and citations omitted) (discussRgilthay
Labor Act, 45 U.S.C. § 154t seq); seealsoHawaiian Airlines, Inc. v. Norris512 U.S. 246,
260 (1994) (describing the RLA preemption standard as “virtually identical toekrenmption
standard the Court employs in cases involvirigp & of the LMRA”). Thus, a state law claim is
not completely preempted under circumstances where a defetd@nding that thelaim
requires interpretation of a collective bargaining agreement advafes@us or insubstantial
reading of the agreement; preemption applies only where the partiectrespeterpretations of
the agreement are arguable @ysible. SeeBaker v. Kingsley387 F.3d 649, 659 (7th Cir.
2004) (“Because defendants’ interpretation is plausible, and demonstratesre gispute

between the parties that can affect liability, it is a sufficient basis for preemiptio
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Balmes’s IWPCA clains will not requireinterpretation of the collective bargaining
agreements-asexplained aboveBalmes camely entirely on the Code of Business Conduct and
the Reporting Time Worked document to preévat lllinois Bell broke an employment
agreement-so the claims areot preempted. [at said, Balmemay not rely on the collective
bargaining agreements provethat lllinois Bell owed him “wages” under the IWPC/Aoth
collective bargaining agreements state that “[e]mployees shall be paid at th@@vate of one
and one-half ... times their basic hourly wage rate including applicable difféseiotiavork
performed ... in excess of forty (40) hours in a wédRoc. 28-1 at 3, 27. So, to the extent that
the IWPCA claims rely on the collective bangag agreements, the court would have to
determine whether the worklated tasks that Balmes performed outside of normal hours count
as “work” under the agreement$hat question mirrors the question whether those tasks count as
“work” under the FLSA andhe IMWL, and it likely will be just as fiercely dispute&ee
Mitchell v. JCG Indus., In¢745 F.3d 837, 844 (7th Cir. 2014) (holding that time spent donning
and doffing mandatory protective gear was not compensable work under the FIL®A or t
IMWL). Accordingly, if Balmesontinues to try to root his IWPCA clainrsthe collective
bargaining agreements, the claimill be preempted; but thevill not be preempted if he relies
solely on the Code of Business Conduct and the Reporting Time Worked doc@hent.
Firestone v. S. Cal. Gas C@19 F.3d 1063, 1066-67 (9th Cir. 2000) (holding that a suit under
California’s overtime laws was completely preempted because it would ltaveetethe court
to determine “whether the plaintiffs were receiving a ‘pregmivage rate’ for overtime under the
collective bargaining agreement,” which would have exempted them from the stdiimeve

law).
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Conclusion

lllinois Bell's partial motion to dismiss is granted in part and denied in part. Balmes
non-Blakesclaims under the FLSA and the IMWL—meaning claims pertaining to work that did
not consist of guarding job sites or travelling between job sites during luahdismissed with
prejudice to the extent they are based on work performed before February 28320dé4s’s
Blakesclaims under the IMWL were tolled only between January 17, 2011 and June 23,2011—
period of 158 days—so they are dismissed to the extent they are based on work perfamned bef
September 23, 201Which is three yeamnd 158 daybefore theTinocosuit was filed
Balmess IWCPA clains arenot dismissed, but he may not rely on the collective bargaining

agreements to prove them.

il

United States District Judge

March15, 2016
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