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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RON MORRIS,
Plaintiff, Case No.: 15 CV 2923
V.

BNSF RAILWAY COMPANY Honorable Matthew F. Kennelly

N N N N N N N N N

Defendant.

DEFENDANT' SFED. R. CIV. P. 50(B)
MOTION FOR JUDGMENT AS A MATTER OF LAW

DefendanBNSF Railway Compan{'BNSF’), by its attorneyshereby moves, pursuant
to Fed. R. Civ. P 50(bjor judgment as a matter of law
ARGUMENT ?

A. Plaintiff introduced no evidence of racial discrimination

1. Plaintiff presented no evidence that BNSF treated any similarly situated
employee outside his protected clagsaore favorably.

For an individual to be similarly situated to the plaintiff, the individomist be tirectly
comparable to her or him in athakrial respects."Monroe v. Ind. Dep’'t of Transp871 F.3d
495, 507 (7th Cir. 2017) (emphasis added). The Plaintiff has the burden to prove the individuals
are similarly situated in that they (1) dealt wiitle same supervisq2) were subject to the same
standards, and (3) engaged in similar condieithout such differentiating or mitigating

circumstances as would distinguish their conduct or the employer’s treatment df Siabav.

! Unde Fed. R. Civ. P50(b), a court must “decide whether the jury had ‘a legally sufficieaieatiary
bass’ for its verdict.”May v. Chrysler Grp., LLC716 F.3d 963, 971 (7th Cir. 2013). Judgment as a
matter of law should be rendered if “on the basis efatimissible evidence, no rational jury could have
found for the prevailing party Stragapede v. City of Evanstd65 F.3d 861, 865 (7th Cir. 2017). When
a party “has been fully heard on an issue and there is no legally sufficienfopasiseasonablgiry to

find for the party on that issue,” judgment as a matter of law is prBeeves v. SandersonuRibing
Prods, Inc., 530 U.S. 133, 149 (2000).
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lll. Central R.R. Cq.884 F.3d 708, 723 (7th Cir. 201@mphasis adkd) citing Patterson v.
Avery Dennison Corp.281 F.3d 676, 6807th Cir. 2002)(court cannotompare employer’s
treatment of plaintiff and a coworker if plaintiff fails to meet burden of estahtjstoworker is
similarly situated) seealso, Mourning v.Ternes Packaging, Indiana, In@68 F.3d 568, 571
(7th Cir. 2017).Plaintiff introduced no evidenctha any employeengaged in similar condyct
and was disciplined by the same supervisonithout any differentiating or mitigating
circumstances that wtaidistinguish their conduct dhe discipline administered

a. None of thealleged comparatorsengaged in conduct of comparable
Seriousness

As indicated, a key requirement for a disparate discipline tadbat thealleged
comparatorsnust have‘engaged in conduct of comparable seriousngSsléman v. Donahge
667 F.3d 835, 851 (7th Cir. 2012plaintiff had to do more than simply show that other
employees were charged with violating the same rule or the same number -efheilbad to
prove that the allegd comparators engaged in misconductahparable seriousnesSkiba
suprg Weber v. Univs. Research Ass'n, |821 F.3d 589, 595 (7th Cir. 2010) (“None of the
men..identified as comparators violatg¢the employer’s]policy to the degreetha [plaintiff]
did”); Johnsonv. Advocate Health & Hosps. Cor@92 F.3d 887, 8967, 899(7th Cir. 2018)
(burden § on plaintiffs to produce evidence of a dispaatd of any unusual circumstances,
mitigating factors, or other differences that would miédeecomparison “inapt”).

In Opsatnik v. Norfolk Southern Cor835 F. App’x 220 (3rd Cir. 2009), for example,
the court found plaintif—an engineer who violated a speeding restriction while operating a key
trainr—was not similarly situated to proposedngmarators wh were also disciplined for
excessive speed violations. The railroad discharged the plaintiff forgfddi properly secure a
locomotive, improper train handling, and excessive speedt 221. The plaintiff presented 24
current and formermaployees’ ceeer service recordfd. at 222. The Third Circuit held that the
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plaintiff could not compare himself to employees in other divisions who committed non
operational violations because such violations “cannot be considered of ‘compariablesss’

to an operational violation such as speedesgpeciallywhen the violation involved operating a
‘key train’ carrying hazardous material$d. at 22223. Moreover, the court found that the 4 of
24 alleged comparators whdike the plaintif—were disgplined for excessive speed violations
were not similarly situated because their “speed violations...were either the firsttiopata
violations committed by the employees whatsoever, or the first during thentefmrod, and
noneinvolved the transportation of hazardous materiald. at 224 (emphasis added).

In Hogroe v. BNSF Railway Co02018 WL 6696563 (N.D. lll. Dec. 20, 2018), Judge
Durkin granted summary judgment for BN®FR Hogroe’s race discrimination claimkike
Morris, Hogroe was represented by Ed Fox & Associates, and Hogroe introduced sihime of
same comparators that Morris introduced here (Hesse, Dolan, DeEmo). Pl.ckrdiDep.
20304, 20910, 22830. Judge Durkin quoted PEPA and found Hogroe was terminated for a
StandAlone Dismissibleoffense. Lke Morris, Hogroe was operating a key train. Hogroe ran the
train through a locked fence causing damage to the fence, and forcing-immkews to jump
from the train. Judge Durkin ruled that the seven alleged comparators that Hajfeegwere
not comparable, reasoning, in part, that Hogroe, unlike his comparators, wasngparie¢y
train. Hogroe, 2018 WL 6696563 at *5 (risk that hazardous material might explode or
contaminate land and water is an additional material difference betwagods condct and
that of the comparators

As both Opsatnikand Hogroe recognized, the fact that Plaintiff was operating a Key
Train carrying hazardous materials when he committed a -Btmmeé Dismissible offenses a
material difference. It makes tlkenduct of the others not of comparable seriousness. BNSF was

not required to show that PEPA expressly treated violations involving trailyingahazardous
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materials as beg more serious-an employer’s policy cannot contemplate all possible degrees
of seriousness,an does the law require them to do%What matters is whether tlenductis
similar enough “to eliminate other possible explanatory vasabEkibg 884 F.3dat 723 The
conduct Plaintiff pointed to is not.

BNSF terminated Plaintiff becausa March 7, 2013(1) he committed two separate
FRA decertifiable speeding violations; (2) while operating a Key Train, (3) efi¢hose FRA
de<certifiable offenses was a Serious violation unttex Policy for EmployeePerformance
Accountability (“PEPA”) (4) he failed toself-report either violation; and (5) the two “Serious
violations during the same tour of duty” constituted a Stalothe Dismissibleoffenseunder
PEPA. J. Ex. 9, 29 Plaintiff admittedto this conduct. Specifically, he testified that:

* On 3/7/13, he was operating a hazardous materials Key Train that contained 86
cars of crude o#-a hazardous material

* Morris’strain sped through Bom A speedingvhen the train traveled at 40 miles
per hour, 10 miles per hour over fimait (going 10 miles per ho or over a speed
restriction isanFRA decertifiableoffense)

* 52 minutes later, Morris and Jones committedeaond speeding violation at
Mored siding(entering the siding &2 miles per houwover limit), anotherFRA
de-certifiablespeeding violation

* As the ConductorMorris was in charge of the traiand had the duty to warn
Engineer Jones about flagsgnals and speed restrictions

» Inviolation of rules, Morris also did nself-reporteither speeding incident
Morris Trial Tr. 972100, 10506, 156-17; see alsoBNSF Hendrickson Dep. 702, 7479; PI.

Hendrickson Dep. 78-80; J. Exs. 9, 29.

2 See Harris 666 F.3d at 449 (“We have repeatedly said we do not sit as apgipennel department to
determine which employment infractions deserve greater punishmeneribugh that the misconduct
that led to the adverse job action in question is sufficiently distinentder the proposed comparators not
similarly situated.”)Weber 621 F.3d at 594 (noting the employer “could reasonably view using company
resources to further an outside businesttie plaintiff's violation—"as more offensive to the company’s
policy than simply wasting company timeBgrez v. Illinois 488 F.3d 773, 777 (7th Cir. ZDO(“While
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Plaintiff arguedthat becauseBNSF treated?4 Caucasian employeegho also violated
one or more of BNSFs rules more favorably, the jury could infer thais disharge was
discriminatory. At a minimum, under Seventh Circuit standarB&intiff had to proveeach
comparator had twor moreseparate indents of serious rule violations like Morris, operated a
key train(a significant decision consideration as evimeihy Andrea Smith’s-mail), and the
same decisiomakers (Smith, Jason Jenkins, Rob Reilly, and the conducting offfaga)n,
simply showng that others violated certain rules is insufficiéterris v. Warrick Cnty. Sheriff's
Dep't, 666 F.3d 444, 449 (7th Cir. 2012) (The “employees receiving more lenient disciplinary
treatment must at least share a comparable set of failifgBl&)ntiff presented no evidence at
trial that any of the 24 alleged comparators committed a Stk Dismissible violatio
under PEPA, including “multiple Serious violations committed during the same talutyf
Importantly, the issue is not the number oksruliolated. It is whether the employee committed
more than one offense BNSF treats as “Serious” under PEPA.

Plainiff introduced Empoyee Transcri, Alternative Handling records, and
Investigation Waivers for 24 alleged “comparators,” along with Heksloit's limited testimony
about those documents. But Plaintiff failed to lay a proper foundation for ribesels none of
which actually explain or provide any detail regarding what each alleged catopdrd orwhy
BNSF assessédtie particular level of disciplind.herecordscontain only cursory descriptions of

the rules BNSF concluded tleenployee violated, with no mention of circumstances shatwvs

identical rule violations may be helpful in determining whether theie been discriminatig it is not
dispositive of similarity.”).

¥ See also Johnspi892 F.3d at 896 (even if alleged comparator received more favorable treatment,
“without knowing whether they were similarly situated, a court has no way ofrdisgewhether this
informationis relevant to a claim of race discrimination@Gaines v. KFive Const. Corp.742 F.3d 256,

262 (7th Cir. 2014) (proposed comparator not similatyased where his violation of same rule was
“trivial”) .



their conduct was aiistinguistablefrom Plaintiff’'s. No witness testied as to whatnyof the 24
emgoyees did anavhy BNSF assesseHe disciplindt did.*

Hendricksontestified that after reviewingthe documentshe could notdiscernwhether
any of the24 peoplgl) engaged in StarBllone Dismissible events, (2) committed two Serious
incidentsduring a single tour of duty, or (3) committed a violation while operating a Kain. Tr
Pl. HendricksonDep 252:17-253:3, 254:3:%ee alsoBNSF Hendrickson Dep. 16, 2Zhat
none of them went through a discipline investigation hearing and BN&¥¢sgs for review of
potential dismissal cases (involving Smith, General Manager Jason Jenkins, asfitegident
Rob Reilly) meas also that the decisionakers in the 24 comparators were not identical (and
this a Seventh Circuit requirement)her jury could not reasonably haveoncluded the 24
comparators were similarlytuated under governing Seventh Circuit standardsuie d proof
in this case inexorablyneans Plaintiff failed to meet his burden to show disparate treatment
And Plaintiff profferel no other evidence to prove discrimination.

None of the recordsestablisked that any employeq1) engaged ina StandAlone
Dismissalviolation under PEPA, (2)hile operating a Key Trajrand @) failed to report the two
Serious violations to BNSF Andrea Smithspecifically noted each of theséactors when she
conveyed her recommendation that dismissal was the appropriate deséipliMorris. D. EX.

28.To suggest, as Morris’s counsel dadthe jury, that at least one of the 24 comparatotsd

4 SeeHossack v. Floor Covering Assocs. Of églilnc, 492 F.3d 853, 861 (7th Cir. 2007) (affirming
grant of judgment as a matter of ldar employer “no reasonable jury could have found that [the
plaintiff] was a victim of intentional discrimination Wwibut engaging in speculatin

® See Runyon v. Applied Extrusion Techs., B9 F.3d 735, 7481 (7th Cir. 2010)dranting judgment
as a matter of lavior employer after plaintiff's case in chidlecause “no jury could fail to see the
differences” in the proposed comparatdisis important torecall that it was [the plaintiff's] burden to
show that age was the real reason for his firing, not [the employer'gbtodhow that it was not.”).

6 See, e.g., Dotson v. AT & T Servs.,,|B24 F. App’x 271, 274 (7th Cir. Apr. 11, 2013) (other esypk
“not a suitable comparator because he, unlike the plaintiff, compliedcaitipany policy by reporting
his arrest immediately upon returning to workHenry v. Jones507 F.3d 558, 566 (7th Cir. 2007)



have keen deemed to have committed two Serious violations in the same tragmprnecisely
what the law does not permit the trisfrfact to do as “super personnel departmeft.”

b. The same decisiormakers werenot involved.

Although the cases discussing comparator evidence often mention the need for the
employees to have the same “superyistite Seventh Circuitlarified this to mearthe same
decisionmaker:“[w]hile we havesometimes phrased the question ambiglyoas whether the
comparators dealt with treame supervisothe realquestion is whether they weteated more
favorably by the same decisionmakeZdleman 667 F.3d at 848.

In Morris’s casefour BNSF managensdividuals playeda role with respectto BNSF’s
ultimate dismissatiecision. They ere:

e Hearing OfficerBrett Russell-recommended Level S and probation

e PEPA Team/Labor Relatiodsndrea Smith—recommended dismissal

e Division General Managetason Jenkins-agreed wittdismissal

recommendation

e Regional VP of Operations Rob Reillyrade final deision to dismiss
Morris introduced no evidence thanhy of thesendividuals were involvedwith any of the
disciplinary decisios for the 24alleged comparatorg&ndrea Smith was the first to recommend
Morris’s dismissal, and there is no evidence that she was involved with theideséiplany of
the 24 alleged comparators. And Plaintiff presented no evidendBrdtaRussellJason Jenkins

or Rob Reillyhad any involvemenwith any of thes&4 individuals. h short,because there is

simply no evidene in the record that any of the Morris decisioakers were decisiemakers

(where plaintiff’'s conduct is more “egregious” than that of the alleged compahadrighlights, he “has

not put forth evidence sufficient to support a finding that his employerédiits expectatianto race”).

’ See e.gGrant v. Trustees of Indiana Unj\870 F.3d 562 (7th Cir. 2017Riley v. Bkhart
Community School€829 F.3d 886 (7th Cir. 2016Qoleman 667 F.3d at 862 (“In adjudicating
claims under federal employment discrimination statuéegourt does not sit as a super
personnel department, seceguiessing an employer’s business decision as to whether someone
should be fired or disciplined because of a work-rule violation.”).

8 See also Ellis v. United Parcel Serv., |fs23 F.3d 823, 82¢7th Cir. 2008) (“to be similarly situated, a
[comparator] must have been treated morerfay bythe same decisionmaker”).
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for any of the 24 comparatorthere was nwalid lega basis under welestablishedSeventh
Circuit law, to permit acomparison ofinyof the 24allegedcomparatorso Morris.®

c. Plaintiff's unsubstantiated arquments regarding “waiver” and
“A lternative Handling” do not save his case.

At trial, Plaintiff's cownsel repeatedly argued to the jury that BNSF treated Plaintiff less
favorably than other similarly situated employees becthase employeesinlike Plaintiff, “got

a waiver,” “receiveda waivet or were granted Alternative Handlinglaintiff’'s counsel o
suggested that “waiver” resulted in the alleged comparators receivorg lenient discipline.
Even viewing the case thrgh that theory-that the alleged discrimination occurred with respect
to waiver or Alternative Handling rather than the adverséomdhe jury was about (his
termination}—would not help Plaintiff. That is so because he did not identify any employee who
committed the same or more serious violatiomso requested a waiver or Alternative Handling
and received it° That is, he did not point to an appropriate comparator with respect to waiver or
Alternative Handling'* Nor has he shown that the same decisimkas who allegedly denied

him the ability to submit a waiver or obtain Alternative Handling were the sanseimvaved

with the purported comparators. Therefore, he did not show discrimination with respiease

alleged acts.

° See, e.g., Ellis v. United Parcel Serv., Jis23 F.3d 823, 826 (7th Cir. 2008) (purported comparators
not similarly situatedvhere they were not subject to the same decisiaker as the plaintiff when they
purportedly violéed the policy at issueMontgomery v. American Airlines, In626 F.3d 382, 395 (7th
Cir. 2010)(not similarly situated where enforcement of policy atiesdepended on decisiomker and
same decisiomaker not present during proposed comparator’'s probationary period).

10 See Johnsq892 F.3d 887, 895 (7th Cir. 2018) (“Evidence of what has happened to other employees is
only relevant if that employee is the same boat as the plaintiff. Montgomery, In¢.626 F.3dat 395

(not similarly situated wher proposed comparator’s differential treatment due to adismniminatory
reasor—union intervention to correct erroneous probationary time calculation).

11 Another distinguishing feature with respect to Alternative Handling is tléntPl requested ia full
month after his violations. There is no evidence that anyone receivehative Handling with such a
delayed request, and Hendrickson testified haen&wvare of any employee receiving Alternative Handling
under similar circumstances. BNSF Hendrickson Dep. 14.



Moreover, Plaintiff's argunms about waiver completely misconstrue and misrepresent
the term “waiver.” Waiver israemployeeelecing to waive his or her rights under the collective
bargaining agreemet{tCBA”), including the right to a investigativehearing,andagreeing @
accept whatever discipline BNSF impoges the relevant rule violation(s) pursuant to PEPA
Critically, a waiver isnot a “get out of jail free card,” handed out to excuse violations on a
manager’s whim. It is themployeewaiving rights to the procedural protections of the CBA.
Plaintiff's counsek repeated insinuations to the contrary are not evidence. In fact, there is no
evidencan the record indicatinghat“waiver’ constitutes or results ieniency Rather, the only
evidence is that the employeeceives and accepts the discipline assigned by PEPA to the
violation. J. Ex 27; BNSF Hendrickson Dep. 18.12

2. There was no other evidace of race discrimination

Plaintiff presented no othepurported evidence that BNSF subjected him to race
discrimingion. BNSF, on the other hand, showed tHataucasian Tramaster Brett Russell
knew Plaintiff's raceand recommendeithat BNSF not dsmiss Plaintiff, but instead issue him a
Level S with a 3@ay recordsuspension and probationary period; &ndrick®n did not know
his race and made no recommendation with regard to his disdipiNfeF Hendrickson Dep.-6
9, 8384, 96; D. Ex. 52)(3) Andrea Smith was the first BNSF manager to recomntbat
BNSF terminate Plaintiff-and there is no evidence she knew hace(SeeTrial Tr. 11618);
and (4) thereis no evidence Jason Jenkins and Rob Reilly, who made the final discipline
decisions, wereveare ofPlaintiff's race.Tom Lynch a Caucasian employe&as terminated

twice—while Hendrickson was the Superintendent of Operaticared deniedAlternative

12 Furthermore, the evidence that Plaintiff even asked for waiver is sketchy anhtesbes not rise to the
level of a preponderance of the evide to support the verdict. The waiver process heaslledthrough
the union representative withd not testify and there was no evidercagain, other thanmagueself
serving testimony- that a waiver was sought. Indeed, when the union represergataled askingfor



Handling, like Plaintiff, after engaging in conduct that implicated BRSFCritical Work
PracticesPl. Hendrickson Dep. 401; BNSF Hendrickson Dep. 88; Trial Tr. 15455, 159
60, 16264. Ruth McCullum (African Ameécan), the Director of Administration and
Hendrickson’s peersent the Alternative Handling denial lettersddeterminedhat Morris wa
ineligible for Alterative HandlingPl. Hendrickson Dep. 481, 7172; BNSF Hendrickson Dep.
88-90. In short, theresizero evidence of raciahimus

B. The Railway Labor Act (“RLA") precludes Morris’ Alternative Handling and Wai ver
Arguments.

It is wel-established thathe RLA precludes claims brought under state or federal law
that, in reality, assert rights vestedaCBA. Tice v. American Airlines, Inc288 F.3d 313, 316
17 (7th Cir. 2002)If the “heart of the dispute” is “a disagreement overtkerpretation” of the
CBA, the dispute must be resolved through arbitral boards established under thed.RILA;
Brown v. lllinois Central R.R. C0254 F.3d 654, 664 (7th Cir. 2001).

Plaintiff argued that BNSF appliethe CBA disciplinary provisionsin a disparate
manner Specifically, he claims BNSF afforded other conductors and engineers aitern
Handling, as permitted under the Safety Summit Agreement between his union Sfd &81d
allowed others to exercise their right, under the Memorandum i&efdigent between BNSF and
United Transportation Unigrto waive their right to investigation, appeal and arbitration, i
exchange for accepting fault amige resultant disciplinel. Exs. 26, 27Thosemeasures are
established through and are parBd{SF's CBA with Morris’s union.

Plaintiff's theory depends on hiontractualentittementto submit a waiver or obtain

Alternative Handling. [@terminingwhether Morris was entitled tAlternative Handling or to

Alternative Handling, had Plaintiff really wanted waivamrely the representaé would have said so in
that email. Sed. Ex. 28.
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waive his CBA rightsecessarily requires an inpeetation of the CBA? That means the Court
lacks jurisdiction over that part of the ca¥ee, 288 F.3d at 31,3Brown, 254 F.3d at 6G64see

also Brisbois v. Soo Line.R, 124 F.Supp. 3d 891, 987 (D. Minn. 2015).

For instance, with alternative handling the jury had to decide whether, pursuant to the

CBA, the conduct in whicMorris andthe purportedcomparators engagedould have allowed

for alternative handling. BNSF contends he was not entitled to it because his violations

concerned Critical Work Praces.Seel. Ex. 2. Thus, to even begin to determine whether BNSF

should or should not have granted alternative handling to Morris, the jury would have had to

review and interprethe terms of the Safety Summit Agreeml€®A. The same is true for

waiver; te jury would have had to interpret the terms of the agreement to determine whether

Morris and/or the purported compéors were eligibleBut the RLA precludes courts or juries
from engaging in that interpretation of agreements. The judgment based ty evedicherefore
cannot stand.

C. Plaintiff Failed to PresentAny Evidence to Establish Compensatory Damages

Morris testified that after his dismissal fromNEBF, his car was repossessdte was
evicted, and he lived with different family members. MorrigalliTr. 8283, 9391. He also
testified that when he learned he was terminated, he felt “shock, anger andordrdasiwas
confused because he did not recéternative Handling or waiverld. at 91-93. When asked to
describe how he feels about his life today as compared to how he felt about hiohéeheeivas
dismissed, he testified:

“Well, | was far more estahed. And what + basically what | did is, actually,

my children. My thing was to establish them to have a productive life; the

schooling the nice area to live in. So | accepted the way of life with the compan

to make a productive life, to make a productive life for my children. And, right
now, I'm at a standstill with that.

B3 Tice 288 F.3d at 316 (“This is a disagreement over the meaning of the collective ingrggireement.
The plaintiffs claim certain rights under it and the airline denies they these rights.”

-11 -



Morris Trial Tr. 9394. There wasio other evidence thaearson allegedemotional distress.

A plaintiff is not required to introduce evidence from medical professionals to réw@ppo
claim for emotional distress damagésit Morris must prove his emotional distress damages by a
preponderance of the evidence and it cannot be based on speculation and guEasiamk.v.
Citizens Banl& Trust of Chicagp433 F.3d 558, 566 (7th Cir. 2008)llis v. Townley Eng'g &
Mfg. Co, 243 F.3d 1058, 1068 (7th Cir. 200Th meet his burden, plaintiff must preseoime
evidenceabout the emotional impact on the plaintiff afi emplogr’s allegeddiscriminatory
act* Plaintiffs testimony was ot akin to that of other plaintiffs. It thus was insufficient to
support an award.

In closing argument, Plaintiff's counsel recommenddé@ jury award Plaintiff
compensatory damages in the range of $325,000 to $375(@@0jury awardedPlaintiff
$375,000.Trial Tr. 340. But thee was noevidentiary basis for awardingny compensatory
damagesMorris did not (1) testify at all about the emotional impaat his dismissalor (2)
describe any emotional distress or physical symptoms of anydtatothg that hdelt “shock,
anger and confusion” is insufficient. To the extent Morris suffered |dss®sa car repossession
and eviction, those lossese covered by the back pay awarded by this Candltin any event
are not within the compensatory damages instrnc8eeDkt. 230, p11 Therewas no basis for

awarding compensatory damages.

14 See e.g.Tullis, 243 F.3d at 1068 (plaintiff testified “There was one minor incident with my back and i
was like | was useless to them anymore. | wasn’t what | was. | was a hassle.” He “feft felt totally
degraded and totally like all | done ther@asmuseless.” He felt “backstabbed.9anchez v. Catholic
Bishop of ChicagoNo. 16 C 6983, 2018 WL 6192205, at *11 (N.D. lll. Nov. 27, 2018) (plaintiff
“stoppedparticipating in activities she had previously enjoyed, had difficultypsigegained weight, and
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D. The Record Does Not Supporthe Award of Punitive Damages.

The jury awarded $500,000 in punitive damagdé®rewas no basis for doing so and this
award must be stricken.oTsuppor an award ofpunitive damagesMorris had to present
evidence that BNSF discriminated against him with malice ddessg indifferenceo the law
i.e., that BNSF actedin the face of a perceived risk that its actions [violated] federal |Se¢
42 U.S.C. § 1981a(b)(1%racia v. SigmaTron Int'l, Inc842 F.3d 1010, 1025 (7th CRk016)
Kolstad v. Am. Dental Asso®&27 U.S. 526, 536¢1999) “[A] positive element of conscious
wrongdoing is always requiredVlay v. Chrysler Grp., LLC716 F.3d 963, 974 (7th Cir. 2013)

A violation of the statute alone is insufficiefolstad 527 U.S. at 534Because Morris
presented no evidence suppugtthat standal, he did not make a threshold showing necessary
to recover punitive damages, and the award must be stricken.

In Gile v. United Airlines,213 F.3d 365, 375 (7th Cir. 2000), the jury awarded the
plaintiff $500,000 in punitive damages in ADA case. The Seventh Circuit reversédding
the defendant’s actions may have amounted to “nemgig,” but the employerdid not exhibit
the requisite reckless state of mind” suffidiéo warrant punitive damagedd. Likewise, inMay;,
the Seventh Circuit upheld the district court’s decision to vac&®5 million punitive damage
award.716 F. 3dat 974. The Seventh Circuit noted that the punitive damages verdict “was
without a legally sufficient evidentiary basiaghdthat “the district court wasotrect to conclude
that the evidence is simply insufficient to support a finding that Chrysler adtiedmalice or
reckless indifference” to May “federally protected rightsid.

Gile andMay apply herePlaintiff introducedno evidence to the jury #t would allowit
to reasonably conclude that BNSF acted with “malice or reckless indifferenceré Was no

testimony at trial, at all, on this subjeClontrary toPlaintiff’'s counsel’'sassertionthere was no

lost touch with friends.”);David v. Caterpillar 185 F.Supp.2d 918 (C.D. Ill. 2002) (plaintiff “felt
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evidence of disciplinary racial disparity by Hendrickson or “under his watghatever that
means Trial Tr. 302, and this assertianost cerdinly does notshow a “positive element of
conscious wrongdoingwhich “is always requiredto assess punitive damagétay, 716 F.3d

at 974, quoting Kolsad, 525 U.S. at 538As discussed aboyeéHendrickson wasot even
involved in any of the disciplinary decisions involving the 24 alleged compaiaidrsn most
cases, was unaware of their raBBISF Hendrickson Dep. 80-8RI. Hendrickson Dep. 239-248.
There was simply no evidentiary basis for the jury’s finding that BN&&dawith malice or
recklessndifference interminating Morris’s employment, especially with his own admissions of
wrongdoing and that BNSF followed its PEPA policy in doing so.

Even ifthe standard is satisfied, if an employer makes good faith efforts to comply wit
employment lawsincluding implementing strong EEO policies and procedures, an assessment
of punitive damages is impropéfolstad527 U.S. at 54%86. At trial, BNSF showed has a
comprehensive EEO Polignda Code of Conduct, which prohibit discrimination, harassment
and retaliation based on race, and other protected categoddebaBNSF requires manageto
train onthe policies eery year and nemanages to train every other yeaBNSF Hendrickson
Dep. 5663; D. Ex. 17, J. Ex. BNSFs policies direct employed® report complaints to their
supervisor, human resources or, anonymously, thraughour hotline. Id.; D. Ex. 17. The
EEO Policy and Code of Conduateaavailable to employees through BNSF's inted. BNSF
Hendrickson Dep. 580. Thus, the evidence demonstrated that discriminatory employment
decisions by BNSF’'s managewould becontrary to BNSF’s good faith efforts to comply with

federal antidisaimination laws andthus, would not support a punitive damage award.

robbed,” “felt cheated,” had difficulty sleeping, agexperienced stomach aches).
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CONCLUSION

For the reasons set forth herein, the Court should grant judgment in BNSF’s favor as a
matter of law.

Dated: April 4, 2019 Respectfullysubmitted,

By: /s/Martin K. LaPointe

Martin K. LaPointe (ARDC#6195827)
Susan M. Troester (ARDC #6238264)
LaPointe Law, P.C.
1200ShermerRoad, Suite 310
Northbrook, Illinois 60062

Telephone: 847-786-2500
Facsimile:847-786-2650

Bryan P. Neal ARDC #90786080)
Thompson & Knight LLP

One Ats Plaza

1722 Routh Street, Suite 1500
Dallas, TX 75201-2533
Telephone: 214-969-1762
Facsimile: 214880-3205
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CERTIFICATE OF SERVICE

The undersignedttorney hereby certifies thain April 4, 2019,he caused a copy of
the foregoingEFENDANT'S FED. R. CIV. P. 50(B) MOTION FOR JUDGMENT AS A
MATTER OF LAW to be filed electronically with the Clerk die¢ Court using the ECF system,
which will send notification of such filing to all attorneys of record via email.

/s/ Martin K. LaPointe
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