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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TONY’S PANTRY MART INC. #1,

)
)
Raintiff, )
) CaséNo. 15C 2967
V. )
)
UNITED STATES OF AMERICA, )
DEPARTMENT OF AGRICULTURE )
FOOD and NUTRITION SERVICE, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On April 3, 2015, Plaintiff Tony’s Pantry Malic. #1 (“Tony’s Patry” or “Plaintiff”)
filed a Complaint and Petition for Reviewtbie Food and Nutrition $é&ce’s (“FNS”) Final
Agency Decision permanently disqualifyingriyos Pantry from participating in the
Supplemental Nutrition Assistance Program (“SNAP'See7 U.S.C. §8 2021(b)(3)(B),
2023(a)(13). On March 30, 2016, the Court deRikxintiff's motion to stay the FNS’s Final
Agency Decision pending the outne of this matter brought pursuda 7 U.S.C. § 2023(a)(17).
The Court presumes familiarityith its March30, 2016 ruling.

Before the Court is the FNS’s motion for summary judgment brought pursuant to Federal
Rule of Civil Procedure 56(a) and Northern Dettof lllinois Local 56.1. For the following
reasons, the Court grants theFslmotion for summary judgmeand dismisses this lawsuit in

its entirety.

! The United States Department of Agricult(feSDA”) has delegate the administration of
SNAP to the Food and Nutrition Service (“FNS3ee Dinner Bell Mkts., Inc. v. United States,
116 F. Supp. 3d 905, 907 (S.D. Ind. 2015); 7 C.F.R. 8§ 271.3(a).
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STATUTORY AND REGULATORY BACKGROUND

“In 1964, Congress permanently established what was then called the Food Stamp
Program” that “aims both to feed low-inconmelividuals and to strengthen the nation’s
agricultural economy.Fells v. United State§27 F.3d 1250, 1252 (7th Cir. 2010) (internal
citation and citations omittedgee also/ U.S.C. 8§ 2011. “In 1996, Congress set a deadline for
states to replace the [originalgsa) coupons with electronic benefit transfer (‘'EBT’) systems,
which use debit-type cards to deduct benefits from a central locat@is, 627 F.3d at 1252
(citing 7 U.S.C. § 2016(h)kee also Brothers Food & Liquainc. v. United State$26 F. Supp.
2d 875, 877 (N.D. Ill. 2009) (“Food stamp beneéite delivered to recipients on encoded
Electronic Benefits Transaction (EBT) cards which recipients swipe through a reader in order to
pay for eligible items, such as bread, dargducts, meat, and vegetables.”). “Upon the
completion of this change in 2008, Congresgmmeed the program the Supplemental Nutrition
Assistance Program” or SNAREells, 627 F.3d at 125%ee also Mehrab No. 1 Corp. v. United
States837 F. Supp. 2d 943, 944 (N.D. lll. 2011N@EP was “formerly known as the Food
Stamp Program”).

Individuals may only redee®NAP benefits for food itenet retail stores that are
approved for program participatiokee7 U.S.C. § 2013(a). “Just aglividuals must satisfy
certain eligibility requiements in order to participate NAP, retail food store owners also
must comply with applicable provisions and regulatiorisells, 627 F.3d at 1252 (citing 7
U.S.C. § 2018). The FNS may disqualify partatipg stores for improper use of benefits,
including “trafficking,” which is defined aste buying, selling, stealingr otherwise effecting

an exchange of SNAP benefits ... for caskarsideration other &ém eligible food.” Dinner Bell



Mkts., Inc. v. United State$16 F. Supp. 3d 905, 907 (S.D. Ind. 2015) (quoting 7 C.F.R. 8
271.2).

The FNS monitors stores through the ARtiaud Locator Using Electronic Benefit
Retailer Transactions (“ALERTcomputer program to detecafficking or other fraudulent
activity involving SNAP benefitsSee, e.g., Duchimaza v. United States F.Supp.3d
2016 WL 5799295, at *3 (D. Conn. Sept. 30, 20T®xy’s Pantry Mart Inc. v. United States
Dep’t of Agric, 175 F. Supp. 3d 987, 991 (N.D. Ill. 2016yWhen a store triggers an ALERT
report through a pattern ofsuicious transactions, the BNmay conduct an investigation,
including a store visit, and the USDA may open a case and proceed with an administrative action
against the store.Saudabad Convenience, Inc. v. United States Dep’t of Abjiic.13 C 298,
2014 WL 611194, at *1 (D.R.I. Feb. 18, 2014). &l§w]hen determining whether a store
owner has trafficked in food stamps, the agemay rely on ‘facts established through on-site
investigations, inconsistent redemption datsgvadence obtained tbugh a transaction report
under an electronic beriefransfer system.”Fells, 627 F.3d at 1252-53 (eiion omitted).

FACTUAL BACKGROUND

Tony’s Pantry is an lllinois corpaian owned by Mohammad Yahya and located
at 745 South Kedzie Avenue in Chicago. 4B, Def.’s Rule 56.1 Stmt. Facts  3.) Tony’s
Pantry is a convenience store thas been an authorized SNA&Railer since April 2012 and is
open from 8:00 a.m. through 9:00 p.m. — seven days a wieeH[{(5, 6.) In 2013, the ALERT
program detected unusual SNAP transactidiviacat Tony’s Pantry, after which a FNS
contractor conducted a storisit in November 2013.14.  7.) The store sit revealed that
Tony’s Pantry carried some stafii®ds and had a small deli, buaththe majority of the store’s

inventory consisted of snack foodsd.(] 8.) Also, the FNS conttor observed that Tony’s



Pantry did not carry any frestshi or poultry and that it had erash register behind a glass
partition. (d.) The FNS contractor’s report also nothkdt the store had a minimal selection of
fresh fruits and vegetables and that he obskovdy one shopping cart and one basket during his
visit, both of which were in the storeroomd.( R. 49-1, Admin. Record (A.R.), at 50.)

Despite the FNS contractor’'s observatidvis, Yahya and Abdalrahim Asfor, who works
at Tony’s Pantry, both testifigtiat the store sells many foadms, including fresh meat, deli
meat by the pound, ground beef, and whole turkéis52, Pl.’s Rule 56.1 Stmt. Facts T 1.)

Both men also explained that Tony’s Pantry has various specials ¢mit@éngs and bundles of
items and that the store has sigusertising its specialsid( 1 2.) They also testified that the
store has one shopping cart andeseshopping baskets and thayttkeep some of the shopping
baskets in the store’s officeld( Y 3.)

After the November 2013 store visit, thBS further monitored and analyzed Tony’s
Pantry’s SNAP transactions from October 2013 through March 2014. (Def.’s Stmt. Facts { 10.)
Based on its analysis of the store’s SNAP tratisas, the FNS determined that Tony Pantry’s
redemptions contained three patterns of tranmagtindicative of traffiking during this time
period. (d.  11.) First, there were 9&@nsactions in an amount$9.00 or more that ended in
a same cents value (either .00 cents or .50 centb)] {2.) Second, the FNS observed 33
instances where multiple withdrawals were made from the account of a single SNAP household
within a 24-hour period and identified figeparate SNAP households that had multiple
medium-to-large transactionsainy’s Pantry that were madéortly before or shortly after
each household had shopped at a supermarket{f(13, 14.) Third, the store had 873
transactions that exceeded $27, which was riane 300% higher than the average purchase

amount for a convenience storeéd. ([ 15.) In addition, the FNS compared Tony’s Pantry to



other SNAP authorized storesthre area noting that the high nuenlmf comparable stores were
within a 2-mile radius of Tony’s Pantryld( 11 16, 17.) The FNS also compared Tony’s
Pantry’s SNAP sales to four other conveniestoees and noted that Tony’s Pantry had the
highest dollar volume of SNAP salekall the comparable storedd.( 18.)

Following the ALERT notification, the stokasit, the EBT analysis, and the store
comparison, the FNS issued a charge lettdrony’s Pantry on September 2, 2014. {{ 19.)

The charge letter identified the three patterngcitive of trafficking — discussed above — and
attached the lists of the transactions 486 relied upon in making its determinationd. ([ 20.)
The letter further advised Tony’s Pantry thia sanction for trafficking was permanent
disqualification and gave the store ten days $poad to the charge letter before the FNS issued
a determination. Id. 1 21.) The September 2014 letter alstified Tony’s Pantry that it could
request the imposition of a civil money péypan lieu of the sanction of permanent
disqualification, but to do so, Torg/Pantry had to satisfy the foeniteria set forthin 7 C.F.R. §
278.6(i). (d.)

On September 11, 2014, the FNS receivedittenrresponse from éhstore’s attorney
asserting that the store had epagaged in any trafficking.ld. 11 22, 23.) The response did not
include supporting documentatitimat would have indicated thtte transactions identified by
the FNS were legitimate SNAP purchasegh as invoices, receipts, photographs,
advertisements, flyers, or affidavitdd.(] 23.) Rather, the resp@nsought to explain the
transactions by stating — withoaihy documentary evidence — thia¢ store offered specials on
sandwiches, cereals, and milkngiole dollar amounts, and similg priced baby formula, eggs,
and cheese at whole dollar amountsl. § 24.) In regard to the multiple transactions made from

the accounts of a single SNAP hebsld within a 24-hour period, tlstore’s response stated that



EBT cards remain in the possession of each household and the store had no authority to limit the
number of purchases made by a househdl.|(25.)

The FNS then analyzed the responsa @ase Sanction Recommendation dated October
1, 2014, and concluded that the sanction of perntahgqualification was appropriate in light of
the EBT transaction data and Tony’s Pantfgikire to provide any documentation explaining
the transactions identified in the charge lettéd. {27.) Shortly theretdr, the FNS issued a
final determination letter to Tony’s Pantry on October 2, 2014 permanently disqualifying the
store from SNAP. I¢. 1 28.) The October 2014 letter notifithe store that the disqualification
was effective upon receipt of the letter and that Tony’s Pantry had ten days to submit a written
request for administrative view of the decision. 1d.)

On October 10, 2014, Tony’s Pantry requesteuhinistrative reaw of the final
determination letter with the USDAA&dministrative Rgiew Branch. Id. 1 29.) The request
for administrative review includka number of documents thadny’s Pantry claimed justified
the transactions identified in the chargide including undated photagphs of handwritten
advertisements, lllinois Sales and Use Taxrretumonthly SNAP redemption transaction and
dollar records, daily summarie$ retail sales, and inventory invoices for three venddi. {|(

30.)

On March 10, 2015, an administrative reviefficer issued the Final Agency Decision
upholding the FNS'’s finding of trafficking anmknalty of permanent disqualificationd.(f 31.)
The Final Agency Decision referenced the latkventory, both in quantity and variety, the
limited checkout area, and thekaof shopping baskets to supptirte purchases made at the
store. [d. 132.) The March 2015 decision alsoesdahat many of the large purchases

identified in the charge letter could not bgpkained given the larggrurchases made by the



same households at grocery stores on the day immediately preceding or following the large
purchases at Tony’s Pantryid( 33.) Furthermorehe decision noted that Tony’s Pantry did
not offer sufficient evidence or reasonabiglanations for the unusual, irregular, and
inexplicable transactionsld( § 34.) The final decision adelised each category of documents
that Tony’s Pantry submitted dog the administrative review audi@étermined that the inventory
materials provided by the store “do not supporéasonable determiman that inventory
purchases support to volume of sdtaseither SNAP or case sales.ld.(] 35.) Based on a
review of the evidence, includirige EBT transaction data and information from the store visit,
the administrative review officer concludedthhe FNS had provideslibstantial evidence of
trafficking and sustained the pearrent disqualification decisionld( § 36.)

Following the Court’s March 2016 denial oktktore’s motion to stay pursuant to 8
2023(a)(17), the Court re-opened discovery thiedstore produced additional evidence in
support of its arguments, including bank statetsi@nvoices, receipts, account statements, and
letters from vendors, as well as a spreadstig®inarizing the information in the documents.
(Id. § 37.) According to the store’s summapreadsheet, the additional documents
demonstrated that Tony’s Pantry had purchased $97,396 in SNAP-eligible food items from
October 2013 to March 2014, which was the FN&lgew period during thinvestigation. Id.

1 38.) During that same time period, the stotetal sales (both SNAP and non-SNAP sales)
were $221,495, and its SNAP sales according to an ALERT report were $113¢12639.)
Tony’s Pantry’s non-food sales during this tiperiod were minimal and most of the store’s
non-SNAP sales had been cash sales for folad § @0.) Also, the FNS reviewed these newly
produced documents and determined that thre’stinventory purchase during this time period

consisted of the following: $20,277 (or 20%) of the purchases were for beverages/water, $61,892



(or 61%) of the purchases were for snack foods/candy, and $19,165 (or 19%) of the purchases
were for staple foods.ld. 1 42.)
LEGAL STANDARDS

Summary judgment is approped'if the movant shows that there is no genuine dispute
as to any material fact and the movant istleatito judgment as a matter of law.” Fed.R.Civ.P.
56(a). A genuine dispute as to any material fattex “the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Inet77 U.S.
242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986). In determining summary judgment
motions, “facts must be viewed in the light mfastorable to the nonmoving party only if there
is a ‘genuine’ dispute as to those factS¢ott v. Harris 550 U.S. 372, 380, 127 S.Ct. 1769, 167
L.Ed.2d 686 (2007). The party seeking summadgment has the burden of establishing that
there is no genuine disputetasany material factSee Celotex Corp. v. Catreff77 U.S. 317,
323, 106 S. Ct. 2548, 91 L.Ed.2d 265 (1986). Afteproperly supported motion for summary
judgment is made, the adverse party ‘must seth f&pecific facts showing #h there is a genuine
issue for trial.” Anderson477 U.S. at 255 (quotation omitted). “To survive summary
judgment, the non-moving party must show evidence sufficient to establish every element that is
essential to its claim and for which itllear the burden of proof at trial Life Plans, Inc. v.
Security Life of Denver Ins. C&00 F.3d 343, 349 (7th Cir. 2015).

The Court’s judicial review of the adminiative finding of a trafitking violation is de
novo giving the plaintiff “an opportunity to shawat the factual determination was wrong.”
McGlory v. United State§,63 F.2d 309, 311 (7th Cir. 1985) (per curiam); 7 U.S.C. §
2013(a)(15). “The record in the district courtt ttte record before the agency, is what counts.”

McGlory, 763 F.2d at 311 (“The district court must detae the validity othe agency’s factual



determinations anew”). Ultimately, theapitiff bears “the burden of proving, by a
preponderance of the evidence, thatagency’s determination was invalidFells, 627 F.3d at
1253;see also Brothers Food & Liquas26 F. Supp. 2d at 879 (“Plaintiff has the burden of
proving by a preponderance of the evidence orfithsh record that the administrative decision
was invalid because violations did not occur.lfjthe Court concludes that there was a
trafficking violation, itmust give deference to the p#pamposed by the FNS and may only
overturn the imposed penalty ifig arbitrary and capriciousSee Estremera v. United States
442 F.3d 580, 585 (7th Cir. 200®rooks v. United State64 F.3d 251, 256 (7th Cir. 1995);
McGlory, 763 F.2d at 311.
ANALYSIS

Trafficking Deter mination

“When determining whether a store owner has trafficked in food stamps, the agency may
rely on ‘facts established through on-site sigations, inconsistemeédemption data, or
evidence obtained through a tsaktion report under an electrotienefit transfer system.”
Fells,627 F.3d at 1252-53 (quoting 7 U.S.C. § 2021(a)&d¢; alsy C.F.R. § 278.6(a). When
reviewing the EBT data from October 201 3otihgh March 2014, the FNS determined that the
store’s redemptions contained three patterns of transadtidicative of unlawful trafficking:
(1) 969 transactions in an amount of $9.00 or nloa¢ ended in a same cents value (either .00
cents or .50 cents); (2) 33 sets of transactwimsre multiple withdrawals were made from the
account of a single SNAP household within ahdir period; and (3373 transactions that
exceeded $27, which was more than 300% higher than the average purchase for a convenience
store. Federal courts have repeateqiiield the FNS’s permanent disqualification

determinations based on similar EBT saation reports at summary judgme8ee Young Choi



Inc. v. United State$39 F. Supp. 2d 1169, 1179 (D. Haw. 2009) (“The law is clear that FNS
may base its finding of a violation on analysf€EBT transaction pgorts or on-site store
surveys.”);see, e.g., Sharif v. United Statw. 4:16-CV-67-JMV, 2017 WL 58837, at *5 (N.D.
Miss. Jan. 5, 2017Kingway Supermarkets Inc. v. United Stattb F. Supp. 2d 613, 618 (S.D.
Tex. 2008)Kahin v. United Stated.01 F. Supp. 2d 1299, 1303 (S.D. Cal. 2000). In response to
summary judgment, Plaintiff argues that BNS based its disqualification decision on a
perfunctory and flawed analysis of the EBTaland offers explanations for the three EBT
categories that the FNS deemed suspicioushant, Plaintiff arguethat there are genuine
issues of material fact whethetrafficking violation occurredSee J. Mart, Inc. v. U.S. Dep't of
Agric., No. CA 13-424 S, 2013 WL 5755186, at *3 (D.R.I. Oct. 23, 2048lyin, 101 F.Supp.2d
at 1302. The Court now turnseach of Plaintiff’'s argumentsgarding the three patterns of
EBT transactions indicative of unlawful trafficking.

First, the store argues that the 969 tramsastin an amount of $9.00 or more that ended
in a same cents value (either .00 cents or .5G&are not at all suspicious because Tony’s
Pantry purposely prices many of its items in théy.” (R. 51, Resp. Briefit 4-5.) Viewing the
evidence and all reasonable inferences in Pfagtavor, the store points to Mr. Yahya’s and
Mr. Asfor’s deposition testimony in which thexplained the store’s joing structure which
purposely ends prices in whole lwalf dollar amounts(Pl.’s Stmt. Facts { 5; R. 51-3, Yahya
Aff. § 10.) In his affidavit, Mr. Yahya clarifiethat this “pricing methods easier for customers,
and it allows me and other workers at Tony’s Battt check out custoers quickly.” (Yahya
Aff. § 10.) Further, Mr. Yahya testified at ldeposition that the store advertises specials that
bundle products together for a price ending imhole dollar amount, su@s three boxes of

cereal and one gallon of milk for $13.00. @&tmt. Facts § 2; Yahya Aff. 1 9.)

10



Next, Tony’s Pantry takes issue with the Edfta that revealed 33 sets of occurrences
where 22 different households used the sam&FSbeneficiary account more than once in the
same day. Plaintiff argues that “this kind of repetitive SNAP use by a single beneficiary is
wholly unremarkable given the typical customefahy’s Pantry.” (Pl.’s Resp. at 8.) More
specifically, in his affidavit, Mr. Yahya avers the store’s “customers principally live in the
immediate neighborhood, within a two three block radius of thetore, and they walk to the
store[.]” (Yahya Aff. J 11.) Examining this edce in a light most favorable to Plaintiff, due
to the customers’ proximity to the store, muiipnembers of the same household — who share
the same SNAP card — often shop at the stoseaggered times duririge day. (Pl.’s Stmt.

Facts 1 6.)

Last, turning to the EBT transaction refpagarding a pattern of excessively large
purchases, namely, the 873 transactions thatesdar $27 that is more than 300% higher than
the average purchase for a convenience storatiflargues that the FNS’s comparison to other
stores was flawed. Specifically, Plaintiff arguesttthe FNS compared data of the store’s large
purchases to all other storedlimois that the FNS categorizes convenience stores, and not
“the average sale of a similarly situatgdre with the same kind of socio-economic
demographics as the neighborhood that surrounds Tony’s Pantry.” (Pl.’s Resp. at 10.) Plaintiff
does not cite legal authoritygporting the premise that the FNS’s comparison is flawed because
it considered lllinois convenienstores and not local convenience stores. Moreover, in the
Final Agency Decision, the FNS also considdredailer Operations comparisons of four
convenience stores located in the immediatmity of Tony’s Pantry in making its
disqualification findings. (R. 49-9, &l Agency Decision, at 7 (A.R. 318&gealsoDef.’s Stmt.

Facts 1 18.) Indeed, tivNS compared Tony’s Pantry to otf®&NAP authorized stores in the

11



vicinity. (Def.’s Stmt. Facts 11 16, 17.) In aayent, Plaintiff also prests evidence explaining
certain large purchase amounts, namely, thatibisinusual for customers at Tony’s Pantry to
purchase higher-priced food products such as baby formula, milk, pizza, Italian beef sandwiches,
meat by the pound, and bulk quantities of satthwaater. (Pl.’s Stmt. Facts { 8.)

Viewing this evidence and all reasonaioiierences in Plaintiff's favor, Plaintiff's
explanations regarding the store’s suspicious\Bldctivity are insufficiently specific to raise a
genuine factual dispute foidl because “[t]Jo defeat a mon for summary judgment, the
nonmoving party needs to raise material issudaaif[as] to every alleged violation charged
against it.” Young Choi639 F.Supp.2d at 1178ee also McClain’s Mkt. v. United Stat@44
Fed. Appx. 502, 505 (6th Cir. 2006) (“To survisemmary judgment, a plaintiff in a Food
Stamp Program disqualification case musaanaterial issues of fact asdachalleged
violation.”) (emphag in original);Jackson v. United Statedo. 08-2770, 2009 WL 941766, at
*7 (N.D. Cal. Apr. 3, 2009) (“In order to premde summary judgmerilaintiff must raise
material issues of fact as to eaxftthe violations charged agairdr store that are established in
the administrative record.”). Put differgntl[b]Jecause summary judgment may be defeated
only when the plaintiff identifies a genuine fadtdepute as to each alleged violation, general
statements about [customer’s] shopping patterns or other [cusimraetites are not enough
create a triable issue of factRockland Convenience Store v. United Stdtes 10-CV-260-

LM, 2011 WL 5120410, at *8 (D.N.H. Oct. 27, 20135uch specificity is required because
“permanent disqualification is wanted on ‘the first occasionf coupon trafficking, [thus] it is
Plaintiff's burden to raise materimsues of fact as to eachtbg transactions set forth as
suspicious by the FNS.Kahin, 101 F. Supp. 2d at 1308e¢e alsaMcClain’s Mkt. v. United

States411 F. Supp. 2d 772, 777 (N.D. Ohio 20051 owner’s “affidavit presents no

12



explanation of any of the 149 tragfians asserted against plaffjtbut merely presents general
justifications for largeexpenditures. Any one diie 149 transactions is sufficient to establish a
violation.”). In sum, while Rlintiff's explanations aboutstpricing and customer spending
patterns negate some of the inferences fraET data, the explatien and evidence that
Plaintiff provides does not account fall of the suspicious activity highlighted by the FNS in its
final decision.See Kahin101 F. Supp. 2d at 1308ee, e.g., AJS Petroleum, Inc. v. United
States2012 WL 683538, at *6 (D. Md. Mar. 1, 2012) (‘attempting to refute the Government’s
fact-based data, [plaintiff] offers only generaliz hypothetical explanatis about its sales and
business operations during the invgation period,” and thus pldiff “has fallen far short of the
specificity required to deft summary judgment.”).

Moreover, although the deposition testimong 8r. Yayha's affidavit generally speak
to their pricing strategies, bundlsdles, customer patterns, amdtain expensive grocery items,
the store has produced scant documentary esgdsmpporting the pricing of its merchandise,
such as inventory invoices cash register receiptSeeDuchimaza2016 WL 5799295, at *10
(“[F]actually unsupported arguments do not creagerauine dispute abothe legitimacy of the
irregular EBT transactions.”) (citation omittedge, e.g., Rockland Convenience Stadd,1 WL
5120410, at *10. Tony’s Pantry, foraxple, provided the Agency with inventory invoices for
only three of its vendors(Def.’s Stmt. Facts 1 30, 35.) tlee Final Agency Decision, the FNS
concluded that the inventory megds Plaintiff provide did not support Plaiiif's explanations
for the suspicious EBT activity. (Final Agenbgcision, at 9, 15 (A.R. 320, A.R. 326); Def.’s
Stmt. Facts { 35.)

The documents that Tony’s Pantry produaédr the Court re-opened discovery fare no

better. To clarify, Tony’s Pantry producbdnk statements, invoices, receipts, account
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statements, and letters from vendors, as wall gireadsheet summarizing the information in
these documents. The FNS reviewed these dodsraed determined that the store’s inventory
purchases for the relevant time period reflected that 20 percent of the purchases were for
beverages or water, 61 percent of the purchases for snack food or candy, and 19 percent of
the purchases were for staple food. Examiningelidence and all reasable inferences in
Plaintiff's favor, that only 19 percent of the stsr inventory consisted ataple food cannot be
reconciled with the 873 excessivélirge purchase transactionattthe store explains consisted
of baby formula, milk, pizza, Italian beef sandwiches, meat by the pound — all staple foods — and
bulk quantities of soda and water, whiclordy 20 percent of @ store’s inventory SeeBoss v.
Castro,816 F.3d 910, 916 (7th Cir. 2016) (at summadgment, courts “construe all inferences
in the non-movant’s favor, but e not entitled to the benebf inferences that are supported
only by speculation or conjecture.”)ndeed, the store offerslgrvague explanations on how
these additional documents refute the faceddsSBT data supporting the three patterns of
suspicious activity.Seelife Plans, Inc.800 F.3d at 349 (“To survive summary judgment, the
non-moving party must show evidence sufficient talgssh every element that is essential to its
claim and for which it will bear tnburden of proof at trial.”)fhornton v. M7 Aerospace LP,

796 F.3d 757, 769 (7th Cir. 2015) (“Dist courts are not obliged s&cour the record looking for
factual disputes.”)see also Duchimaz2016 WL 5799295, at *7 (“to defeat summary
judgment, Plaintiffs must submit evidence fromietha reasonable juropald conclude that the
agency’s determination is ‘invalid’ with resgt to each cited instance of trafficking.Dollar

Plus Food Mart LLC v. United Statedo. CV-13-01934, 2015 WL 11090898, at *5 (D. Ariz.
May 8, 2015) (“if the store owner fails to meet this burden and to demonstrate a material dispute

of fact as to the existence of a SNAP peogrviolation, summary judgment may granted in
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favor of the government”). That Mr. Yahya did ketep all purchase receipts for Tony’s Pantry
and that the store’s employeed diot always maintain record$ deliveries or payments does
not create a genuine disputf fact for trial. See, e.g109 Merrick Deli Corp. v. United States
No. 11-CV-977, 2014 WL 6891944, at *4 (E.D.NSept. 30, 2014) (the store’s “conclusory
assertions and speculative altdgiveaexplanations for the evidence in the record does not create
a genuine issue as to any matefaakt.”). In summary, Plaintif§ generalized explanations fail
to account for the anomalies revealed in the FNS’s analysis of the relevant EBT transaction
records.See Hanna v. United Stajé¢o. 04-74627, 2007 WL 1016988, at *7 (E.D. Mich. Mar.
30, 2007).

Because Plaintiff has failed to present spe@¥idence raising a genuine dispute for trial
in relation to the three patterns of suspiciaavity, the Court grants the FNS’s Rule 56(a)
motion for summary judgment. The Court now &ito whether the FNS’s penalty of permanent
disqualification was propamder the circumstances.
. Permanent Disqualification

Although Plaintiff does not discuss whatliee FNS’s permanémlisqualification
sanction was proper — thus waiving this argunsggEstremera442 F.3d at 587, the Court
addresses this issue for the sake of compésie The Court may only overturn the FNS'’s
penalty of permanent disqualificatidnt is arbitraryand capricious See Estremeral42 F.3d at
585;Brooks,64 F.3d at 256. “[A]n agency’s actionadsgbitrary and capricious only if it is
‘unwarranted in law or withoytstification in fact.” J.C.C. Food & Liquors v. United States
No. 96 C 6461, 1997 WL 55960, at *5 (N.ID. Feb. 7, 1997) (citation omittedjee also S & M
Food & Liquor, Inc. v. United Stateblo. 89 C 8549, 1990 WL 36278, at *2 (N.D. lll. Feb. 27,

1990) (same) (Williams, J.). Permanent disqualification from the SNAP program is mandated
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when an authorized retail séohas engaged in traffickinggee7 U.S.C. § 2021(b)(3)(B) (stating
disqualification “shall be ... permanent uporthe first occasion of. trafficking”); see also/
C.F.R. 278.6(e)(1)(i). Becauiee FNS properly adhered to regulatory criteria, the sanction
of permanent disqualification reot arbitrary and capriciousseeDuchimaza2016 WL
5799295, at *13 (“A sanction ot arbitrary and capricious iféhagency properly adheres to its
own regulations and guidelines in imposing a sanction.”) (citation omited);g Jin Choi v.
United States944 F.Supp. 323, 325 (S.D.N.Y. 1996) (“A sametis not arbitrary and capricious
when a federal agency properly adheres tows regulations and guidelines when imposing
it.”). Therefore, the Court grants thigpast of Defendant’s smmary judgment motion.
CONCLUSION

For the reasons set forth above, the Cgrahts Defendant’s summary judgment motion
and dismisses this lawsuit in its entirety.
Date: February 8, 2017

ENTERED

Pt ‘{-”&‘ &

United States DrStrict Court Judge
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