Herrera vs. Pohl, et al. Doc. 30

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MIGUEL HERRERA,

Plaintiff,

ADAM POHL, NATHAN HOUPT,
CHRISKNUDSEN, andJOHN DOES 1-4,

)
)
)
V. ) Case No. 15 C 2983
)
)
)
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Miguel Herrera ("Herrera") hatdrawn on the principle established by Bivens v. Six

Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971 Auasue

Pohl ("Pohl"), Nathan Houpt ("Houpt"), Chris Knudsen ("Knudsen") and four "John Doe"
federalprison security guardslefendants will be referred to collectively as "Officefst)the
assertediolation of his Fourth and Eighth Amendment rights stemming from his April 2013
arrestandsubsequent detentioCurrently beforehis Court for decisions Officers'motion to
dismiss under Fed. R. Civ. P. ("Rule") 12(b)(6) for failure to state a claim upoh veief can
be granted.

Motion To Dismiss Standards

Under Rule 12(b)(6) a partgay move for dismissal for the "failure to state a claim upon
which relief can be granted Familiar Rule 12(b)(6) principles require the district court to
accept as true all of Herreraell-pleaded factual allegations and view them in the light most

favorable to him as the non-moving parbayalais v. Vill. of Melrose Park734 F.3d 629, 632

(7th Cir. 2013)).But "legal conclusions or conclusory allegations that merely recitera'sla
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elements" are not entitled to any presumption of truth (MunsGaetz 673 F.3d 630, 632 (7th

Cir. 2012)).
In the past decade the Supreme Court has made an important change in the evaluation o

Rule 12(b)(6) motions via what thCourt regularly refers to #se"Twombly—Igbalcanon” (a

usage drawn frorBell Atl. Corp v. Twombly, 550 U.S. 544 (2007), as more finely tuned in

Erickson v. Pardus, 551 U.S. 89 (2007) (per curiam), and Ashcroft v. Igbal, 556 U.S. 662

(2009)). That canon has introduced the concept of "plausibility” into the analysis, hatl in t

respect ouCourt of Appeals has "interpret@dvombly andlgbal to require the plaintiff to

provide some specific facts to support the legal claims asseMe@auley v. City of Chicago,
671 F.3d 611, 616 (7th Cir. 2011) (internal quotation markaation omitte)). As
McCauleywent on to reconfirm, claimants must set out "enough details about the snbjeat-
of the case to present a story that holds togethe}' (ikverthelessa party may plead itself out
of court by pleading facts that establish an imgieable defense to its clairfes] when it would
be necessary to contradict the complaint in order to prevail on the merits" (Tamayo v.
Blagojevich 526 F.3d 1074, 1086 (7th Cir. 2008) (internal quotation marks and citations
omitted).

Because their foauis on the pleadings, Rule 12(b)(6) motions "can be based only on the
complaint itself, documents attached to the complaint, documents that are critieal to th
complaint and referred to in it, and information that is subject to proper judicial'notice

(Genosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012)). But a nonmovant has

more flexibility, for he "may elaborate on his factual allegations sodsrthe new elaborations

are consistent with the pleadingsgd.).



Matters of public record -- including court proceedinrgareentitledto proper judicial
notice where they are not subject to reasonable dispute and are ascertainablesthnmagh

whose accuracy cannot be questioned (Ennenga v. Starns, 677 F.3d 766, 773-74 (7th Cir. 2012)).

Such sources can include copies of an arrest warrant and criminal informatiortivehgliaantiff
does not dispute that an arrest was conducted pursuant to a facially valid Waitarhgon v.
Curran 714 F.3d 432, 441 (7th Cir. 2013)).

Upon dismissal pursuant to Rule 12(b)6urts should usually give a claimant at least

one opportunity to amend (Runnion ex rel. Runnion v. Girl Scouts of Greater CKiddgo

Ind., 786 F.3d 510, 519 (7th Cir. 2015)). And consistent with the principles of Rule 15(a)(2
courts generally grant leave to amend fre@ut where "it iscertain. . .that any amendment
would be futile or otherwise unwarranted," the court can deny leave to amend (id. at 520).

Factual Background

On March 21, 2013the United State®istrict Court for the Northern District of Indiana
("Indiana District Court") issued an arrest warr@itie Warrant") for one "Miguel Angel

Herrera" following a grand jury's return of smdictment in that name ibnited States v.

Herrera No. 13CR-41 (N.D. Ind. 2013). But according to Herrera the target oMherant was
actually someone else (Complaint § 12). That other person had used Herrera's persona

information to obtain identification from the State of Indiana and had podeéeresa(id.).

1 As all of the events relevant to this case occurred in 2013, this opinion will not persist
in repeating the yea€itations to the parties' memoranda take the form "Mefhwith a pefix
of "H." for Herrera and "O." for Officersin their memorandur®fficers have drawn this Court's
attention to the proceedings in the criminal sabat preceded this lawsuit, and where this Court
takes judicial notice ahose proceedings it refeis the records directly rather than to the
exhibits attached tthe Offices' memorandum, andatsoomits citations to the docket numbers
in thosecases.



Herrera wasn factelsewheravhen the crime was committegndmost importantlythe video on
whichthe Warrant was predicated shovadelarly that he was not the person involved
(Complaint 11 15, 19).

Herrera was arrested pursuant to the Wareardon April 11he was delivered to the
custody of FBI agents Houpt and Pohl (Complathb%, 12). At his bookindderrera also
spoke with Knudseran employee ahe United States Marshals Servi@omplaint {1 7, 15).
"Houpt and/or Knudsen'aéthe Complaint puts it) told Herrera that video evidence showed him
selling drugs to an undercover agent (Complaint § Heyrera asked to see tletidence, but
hisrequest was rebuffedd().

Herrera repeatedipld Pohl, Houpt, Knudseand later orthe John Doe defendar(tl
of the latter groupvereemployed at the Hammonbthdiana prison facility) that they must have
the wrong person (Complaint 1 13-17), protesting that he was elsewierthe crime was
committed (Complaint I 138ndthat he could not haxaammitted it (Complaint { 17)None of
them investigated Herrera's assertion "that it was impossible for him to draveitted the
crime and that he did not in fact commit the crime" (Complaint § 22).

While the Complaint is silent on the mattandHerrea’'smemorandum somewhat
offhandedly denies it (H. Mem. 2), court recoatisarly indicatehatHerrera had an initial
appearancbeforethe Indiana District Court on April 11. Following a detention hearing on
April 15, that court ordered him held without bond pursuant to 18 U.S.C. § 3142(e).

Herrera's counsel obtained the video evidaitbe crimeon April 26 (Complaint § 18),
and by June 1Be hadpersuaded the United States Attorney that the video depicted someone
other than Herrera (Complaint 1 2@t the request of the United States Attortieg Indiana

District Court dismissed the indictmenith prejudice on June 18 (Complaint 11 21).23
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Herrera was again indicted by a federal grand jury on an unrelated tharfg#owing day, an
arrest warrant having been issued in that case on a crimmgl&int a week earligtnited

States v. Herrerdorres No. 13CR-83 (N.D. Ind. 2013)).

Possible Claim Arising from Arrest

Ordinarily probable cause is an absolute bar to a suit for false dugst {. McGowan,

957 F.2d 345, 349 n.1, 350 (7th Cir. 1992))drasKaley v. United Statesl34 S. Ct. 1090,

1097 (2014) has recently reiterated, quoting Gerstein v. Pugh, 420 U.S. 103, 117 n.19 (1975):

"An indictment fair upon its face, and returned by a properly constituted grand
jury,” we have explained, "conclusively determines the existence of probable
cause" to believe the defendant perpetrated the offense alleged.

Nonethelesan officer whoknowsthat a facially valid arrest warrant is not suppotigd
probable causg@isually but not always because the arresting officer himself procweedatinant
fraudulently)can be liable for false arrest/(lliamson, 714 F.3d at 4434, quotng Juriss 957
F.2d at 350-5)1 and an officer's knowledgesuallycanrot be decided on a motion to dismiss
(Williamson 714 F.3d at 442).

But Herrera does not allege such knowledge or facts giving rise to a rdasafedence
of knowledge. WMat Officersknew insteadvasthatHerreraprotested his innocence and on that
basis asserted that tidéarrant coulchot be for him (Complaint 9 13-17).

This opinion thereforg@urns to Herrera's attempt to pan¢$ arrestsresulting from a
mistaken identity.And an officer wheseizeghe wrag person pursuant to an otherwsdid

warrant is liable ihis mistake was unreasonal§geeTibbs v. City of Chicago, 469 F.3d 661,

664 (7th Cir. 2006)).



In that respect Herrera does not assert that it was unreasonable for thegaDEsters
to think at the outset théte Warrantvas for him. Indeed, on the facts he pled@s\Warrant
wasfor someone bearing his name who had committed the crime (Complaint  12):

Unbeknownst to plaintiff, he had been the victim of identity theft and another

person had obtained an identification issued by the state of Indiana using

plaintiff's personal information. That warrant was for that other person, who had
posed as plaintiff.

Thatallegation, taken as true, means that Herrera was imfamtent, but stood wrongly
accused. But that does not bring into play as to the arresting Offfeecaselaw such dsbbs
that provides relief for the unreasonable arrest of the wrong person in executioaliof
warrant.

Claim Arising from Continued Detention

Once he questiorteased to bene of arresting and processing someone who might well
have been a dangerous criminal, however, the complexion of the sitinaidaced-Bl agents
Houpt and Pohl and Marshals Service employee Knudsen changed. For thédffiloese could
act with greater deliberation and so woh#ftleto stand responsible if it turned out that they
rotely passederreraaround through the bureaucrg@y without regard fototally exculpatory
information already in their possessionat their leck and call and (2yithout stopping to
consider that it could biheir duty to consult that information.

As an initial matter, however, the fact that the Complaint alleges onlggaréction
deprivations (besides saying nothing about jail conditioregns thathe Eighth Amendment is

entirely inappositéseeArmstrong v. Squadao, 152 F.3d 564, 570 (7th Cir. 1998}hlerreras

counsel recognizebat point but not its significance, stating thatreserved right to amend the

pleadings afteannouncinghat he will nd pursue Eighth Amendment claims (H. Mem. Bt
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there is no potential amendment to the Complaint that would make an Eighth Amendment cla
proper in any event, so that any such reservation is without effect.
Instead detention following a person's initial appearance in court is goverdee b

process (Hernandez v. Sheahdb5 F.3d 772, 777 (7th Cir. 2008))hich in this case is

guaranteed by the Fifth Amendménbue process requires more than mere formal adherence to

minimally adequat@rocedures- it has a substantive aspect as well @ettendorf v. St. Croix

Cty., 631 F.3d 421, 426 (7th Cir. 2011)). And pretrial detention offends substantive due process
when"an executive abuse of power shocks the conscieAeeistrang, 152 F.3cat 570).
Where there is time farool reflection a deliberately indifferent act may rise to the level of a

constitutional violationid. at 576-77. And unlike allegations of an Eighth Amendment

2 Just a few words are in order as to the Fourth Amendment as well, for the regly uni
circumstances presented here may well take this case out of the convensdoah wi
exemplified by the succinct statementarnandez455 F.3d at 777 that "the fourth amendment
drops out of the picture following a person's initial appearance in court.” NegighEourth
Amendment nor the Fifth Amendment's due process clause permits officer& thetibieads
in the figurative sand to justify detaining someone regardless of whethgyl@tymstrich before
the initial appearance or only afterwards. And the need to rely on due process tdevimmuits
right to be free from unreasonable detention stems from the doexpnesseih Garcig 24
F.3d at 970 n.6 that "the seizure of a persats aefter the Gersteimearing," as well as from a
concern (inapplicable here) over suits alledgimat someeally nonproblematiaspect of
pre-indictment detention wasonetheless unconstitutional becaitseight be labeled
"unreasonable” (se#ilkins v. May, 872 F.2d 190, 194 (7th Cir. 1989)). Thus what this opinion
saysabout Fifth Amendment due process could well apply with equal force to arguments
grounded in the Fourth Amendment.

% Herrera's failue to mention due process in tBemplaint is of carse not fatal because
a pleader need not place any labelnd indeed can place the wrong labeln his claim or
claims gohnson v. City of Shelby, 135 S. Ct. 346, 3#6(2014) (per curiamNAACP v. Am.
Family Ins. Co., 978 F.2d 287, 291-93 (7th Cir. 1992); Bartholet v. Reishauer A.G. (Zurich), 953
F.2d 1073, 1078 (7th Cir. 1992)Officers percipiently do not stand upon formalistic notions of
pleading, and botkidesaddress the Fifth Amendmesiaim on the merits their respective
memoranda.




violation, deliberate indiffereze in the due procesntext is equatedith tort rather than
criminal recklessnessilt is a "conscious disregard of known or obvious dangers" and is satisfied
"even though the defendant obtusely lacks actual knowledge of the danger” (id. at 577).
Where injury asséedly results from a failure to take actions that lie outside of the scope
of a defendant's responsibilityf courseacting reasonably and in good faith will shield a
defendant from liabilityi@. at 580).But a defendant cannot assert good fditfor examplehe
refuses to convey a prisoner's complaints of improper imprisonment to those who can do
something about them if the those complaints provide the defendant "with sufficiene@dgewl
to suspect improper confinement” fidn such a situatioblithely checking that a detainee is on
the list of people to be detained can "evince[ ] the serious possibility of dedilostdference”
to that detainee's plighid().
That does not, however, attach potential liability to all of the defendants who up to this
point have been collectivized as "Officers" for convenience in presentdtisnvell settledthat
once probable cause has been establjglredfficergenerallyhas no duty to investigate a

person's claims of innocengd4drcia v. City of Chiagq 24 F.3d 966, 970-72 (7th Cir. 1994)).

Probable cause had alredalyen conclusively determined in this case by the grandgagy (
Kaley, 134 S. Ct. at 1097)Sofor the John Doe defendants to have done anything about
Herrera's situatiothey wouldhave had t@btain access to thevestigativefile, clearly

something outside & jailer's bailiwick. And theComplaint also leaves it uncertain whether



Pohl had access to the file, fomentions hinonly briefly ashaving joined with Houpin
arresing Herrera(Complaint  13}.

But on Herrera's allegations (accepted as true, as they must be for Rule 12(b)(6)
purposes) Houpt and Knudsen (or perhaps just one of them, given the CofaBsriand/or")
staed that "we have you on tape.lt is certainly a reasonable reading of that respomaefer
thattheyhad seen the tapand &the very least ilndicatesthat they hadeadyaccess to it And
those Officers hdiHerrera- who according to the Complaint looked nothing like the person in
the video-- sitting before thendenying that he could have been the one in that video.

Liability can therefore attadie Houpt and perhaps Knudsen under the Compdaint
allegationdgn two alternativeways. First, it is possible that they had already seen the video and
so entertained serious doubitat probable cause existgt from speaking with him (unless
they were obtuse, whichrmstrong 152 F.3d at 57feminds us is a legally insignificant
distinction) Second, even had they not yet seen the video, it was in their possessiaadily
available to thensothatno further investigation other than a simple viewing was needed to
verify thatHerrerawas innocentln either casédoupt and Knudsen would have violated

Herrera's constitutional rights, for an officer cannot close his eyesttpatory evidence

* Because of the nature of that allegation and the principle of notice pleading and not fact
pleading that applies to federal litigation, it is possible that Rdtbupt's partner in this case
had equal access to the exculpatory video. Hence he is not home free at this thiagphodhdt
the ensuing discussion as to Houpt should be understood as possibly applyingamwehfor
the present

®> This opinion does not of course reflect any factual findings by this Court, conaslled
it is by Herrera's allegations. But again as a matter of convenience isigyidlg use of "we" in
the text quotation causes the ensuing discussion to lump Houpt and Knudsen together.



already in his possession available at his simple requestdthus fail to bring it to his
superior's attention.

To impose such minimal requiremendises notall for investigationof the sortfrom
which officers are sometimes excuséd fact, even in the Eighth Amendment contexivhich
it will be recalledrequires criminal rather than merely tort recklessnggsigtrong, 152 F.3d at
577)-- afailure to consulfpertinent and readily available informatioan constitute deliberate

indifference Hankins v. Lowe, 786 F.3d 603, 605-06 (7th Cir. 2013 hus what was at issue in

Hankins, 786 F.3d at 605-06, was a parole officer's stubborn and callous refusal to determine
when a parolee in his charge should be released from her restrictive condieohe &fad
forbidden her to ask the sentencing authority for that date herself, a stegtiva@drenly a

phone call on & part rather than checking records he already Aad. it has long been the law
that "[a] police officer may not close his or her eyes to facts that would laeify the

circumstances of an arre¢BeVier v. Hucal, 806 F.2d 123, 128 (7th Cir. 1986)).

Houpt and Knudsen cannot take refuge behind the rule that "there is no general duty to
investigate further after acquiring information sufficient to establishgielbcausg for that
rule applies only when the purpose of additional investigation woeilhbncover contradictory
evidence, not when what is at issue is the adequacy of the evidence already dskected

BeVier, 806 F.2dat 127 n.1 distinguishing Gramenos v. Jewel Companies, Inc., 797 F.2d 432

(7th Cir. 1986)). On the same poB#auchamy. City of Noblesville 320 F.3d 733, 745-46

(7th Cir. 2003) said that facts learned after an arrest had occurred had no beateghen w
there was probable cause for the arrest, but Beauct@hmot countenanasillfully turning a
blind eye to eviderealready gathered in the course of an investigatiither cases have said

that there is no duty on the part of jailers or police officems\estigateclaims of innocence or
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even mistaken identity after a constitutionally sufficient preliminary hgamd judicial
determination of probable cause haéaken placebut they have not excused someone who is
much more closely tied to tleasefrom a duty simply to consutbtally exculpatorynformation

already in his possession there for his askinfeg., Atkins v. City of Chicago, 631 F.3d 823,

828 (7th Cir. 2011); Tibbs, 469 F.21665).

Although the "I" in FBI stands for "investigation," this Court would of course never
impose an agent such as Pohl and Hotigt duty to launch an investigation into the truth of an
assertion by an indicted and arrested person whom they were transporéipgdarance before
a District Judge that he was innocent and the victim of a fraudster who had stotemtitg-+
how many times are they likely to have hedrdidn't do it-- | was someplace else at the time
the crime was committed"? But the situation posed by Herrera's cass diftirely in kind, not
merely in degree- it is poles apart from that commonly encountered scenario. Here the only
"Investigation" needed for Herrera's conclusive exculpation was for émsai open their eyes
and look at definitive evidence that was already in hand or readily at hand.

At this preliminary stage of the case, as already indicated, it cannot bevatated
ceriainty whether the named defendants had the exculpatory video at hand at the tinfevef the
have you on tape" statement quoted in Complaint I 15 or whether (perhaps more likely) the

video was readily available for them to screen it without delay. Bug thibsrnatives cdd

® It may well be that the analysis employed here would not embroil Knudsen as well
after all, the ole of an employee of the Marshals Service scarcely equates to that of an FBI
agent. But the Complaint that this opinion must credit for present purposes places Knudsen in
the same basket as his codefendants, so that it will take discovery (ratheetieastrutiny of
Herrera's pleading) to see whether his "and/or" allegation as to Knudsentksltiand scrutiny.
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impact only on whether they could have apprised the Indiana District Judge ofal4ectearly
established innocence at the time of his initial appearance on April 11 or wihethshould

have done sa few days later, by the tinoé his April 15 detention hearing. And it is more than
reasonable to conclude that in either event the District Judge would not have impasedehe
detention order on a defendant who had been charged with an offense but whose innocence had
been definitiely established.

Baker v. McCollan, 443 U.S. 137 (1978) also hurts rather than helps Houpt and Knudsen.

Herreraoutlines a story very similar to that of the plaintifiBaker, but with one difference that

the Supreme Court found to be of the utmost irigrneein deciding that case (see Bakiek at
144-45) Herrerawas not detained for only "a period of dayBuUt like Herrerathe plaintiff in
Bakerwas arrested on a warrant issued for bimty because someone else had stolen his identity
andcommitted narcotics violations in his nan @t 140-4)

Not only wasBakers finding of no liability predicated upon the short span of time it took
the defendant to discover and rectify the enchrdt 144-45), but it also addressed only the
duties of a supervising sheriff, not the actions of the deputies to whom the platoisHilya
complained (anevho were not named in the lawsuit, id. at 148 (Blackmun, J., concurring)).
Bakercertainlydid not stand for the proposition that liability could not be imposed on a
defendant "who deliberately and repeatedly refused to check the identitgropéaming
prisoner against readily available mug shots and fingerprintit(idi8 (Blackmun, J.,
concurring)). Insteadthe SupremeCourt distinguished betwea the duty of a sheriff executing a
warrant(someone who is not "required by the Constitution to investigate independently every

claim of innocencéid. at 145-46 (majority opinion)) and the duty of one maintaining custody of
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a detainee (who is freed only from the duty to "perforneraor-freeinvestigation™- seeid. at
146 (emphasis added)).

Hernandez455 F.3dat 77677 alsodealt only with a blanket policy and not with the
guestion whether particular circumstances might render the conduct of individeats/dir
involved in the detention constitutionally unsounichat policy was analyzed under the rubric of

Mathews v. Eldridge, 424 U.S. 319 (1976), which of course dealt with pnadeblie process,

andthe concerrHernandez455 F.3d at 777-78 expressed over an alternative policy waes that
deputy who did not understand the evidence might set a prisoner free. It did not consider (as i
had no occasion to address) an individual'ggalibn at leasto look at potentially exculpatory
evidence already ihis possession or the possession of his fellow agents padsany
discrepancies up the chain of command

It is unsurprising thaBakerandHernandezxame to the result they did ihe context of

weighing a policy, custom, practice or pattern, foRas ex rel. Rice v. Corr. Me&rvs, 675

F.3d 650, 675 (7th Cir. 2012) has reiterated, a plaintiff cannot prevail against corporate o
municipal defendants by showing only that "an employee . . . violated his constitugbitel'r
Insteadsuch a plaintiff must satisfy the additional burden of showing that (id., internaliqnotat
marks and citations omitted):

a deliberate choice to follow a course of aci®made from among varicu

alternatives . .a conscious choice among alternatives that evinces a deliberate

indifference to the rights of the individuals with whom those employees will
interact.

But that addedequirement is entirely compatible withnd indeed assumesituaiton where
"an employee . . . violated [the plaintiff's] constitutional righid:)( sothatthe courts' refusal to

hold superiors liable for not having a policy of investigating claims of innocensendbe
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provide subordinates with an exception to the general rule that law enforcemenhpkcannot
willfully close their eyes to the evidencedbviously the absence of respondeat superior liability
does not insulate those actually responsible for a camatiali violation from liability.

It was ultimately discovered that Herrera could be charged with an udretete, but
that is of no effect when the question is whether he was unlawfully held for the morgtiipgec
the issuance of a warrant in tledber case The wheels that ultimately resulted in the
indictment's dismissal were set in motion too late because Houpt and Knudskemfthiksr
duty to consider evidence at their ready disposal that at a glance would havedregather
they had the wrong man.

Qualified | mmunity

Houpt and Knudsen raise the defense of qualified immunity, a defetsdould be
decided at as earbystage ass consistent with the liberal notice pleading requirements of Rule 8
(Tamayq 526 F.3d at 1090)Qualified imnmunity protects an official from suit "for conduct that

does not violate clearly established statutory or constitutional rights ofhahieasonable person

would have known"Beaman v. Freesmeyet76 F.3d 500, 508 (7th Cir. 2015)As Beaman
id. (internal quotaibn marks and citation omittedjent on to reiterate:
A plaintiff can show that a right is clearly established by statute atitaion in
at least two ways(1) he can point to a clearly analogous case establishing the
right to be free fronthe conduct at issue; or (2) he can show that the conduct was
SO egregious that no reasonable person could have believed that it would not
violate established rights.
Houpt and Knudsen cannthiereforetake refugeéoy simply pointing tolie absence of
clearly analogous calssv. Law enforcemenpersonnel do not get a free pass for shocking and
egregious abuses of power simply because those abuses mark an innovation in the ctalogue

shocking and egregious abuses of power. And their coadwdteged by Herrera (and as
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necessarily credited at this threshold salpesfit under the well-established rubric_of Hankins,

BeVier andArmstrong which possess the appropriate specificity to have put a reasonable officer

on notice that he had a duty to act.

Conclusion

For the reasons statedthis opinion, Herrera's claims for violation of the Eighth
Amendmenby any of the defendan#se dismissed, as are his Fifth Amendment claims against
the John Doe defendantBut Herrera's=ifth Amendment claim against Houpt and Kneuals
(and perhaps Pohl as wakl)plausible on its facend that may be true as to a Fourth
Amendment claim as well (see n.2). In any event the survival of one or both of thosesground
for recoverycalls for an answer that addreskksrera'sallegations. This Court orders the three
named defendants to file such an answer on or bBecember 222015 and schedules a status

hearing at9 a.m. January 4, 2016.

Milton I. Shadur
Senior United States District Judge

Date: December,2015
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