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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DERRICK STEVENS (#K-89709), )
)
Petitioner, )
No. 15-cv-03523
V.
Judge Andrea R. Wood
KIMBERLY BUTLER,

N N N N N

Respondent. )

MEMORANDUM OPINION AND ORDER

Petitioner Derrick Stevens, a prisoner incarcerated at LawremoecGonal Center, has
filed a petition for a writ of habeas corpu® sepursuant to 28 U.S.C. § 2254 to challenge his
2003 murder conviction in the €uit Court of Cook County, lliois. For the reasons stated
below, the Court denies the petition on itsitseand declines tissue a certificate of
appealability.

BACKGROUND

State court findings of fact have a presumpitf correctness thaain be rebutted only by
clear and convincing evidend@rumfield v. Cain576 U.S. 305, 322 n.8 (2015) (citing 28
U.S.C. § 2254(e)(1)). Stevens has not madsh a showing, and $lee Court draws the
following factual history from thetate court record. (Dkt. No. 19.)

Stevens was convicted of murdering Leon Mayiénsois v. StevensNo. 1-04-0015 (llI.
App. Ct. Mar. 31, 2006) (k. No. 19-1 at 2-3) Pirect Appeal). The shooting occurred shortly
after midnight on October 10, 2000 in the Backhe Yards neighborhood on Chicago’s
southside. (Dkt. No. 19-1 at 3.) Prior to #teoting, Mayers was sitg with his girlfriend,

Brenda Green, in her car parkedast Street and Laflin Avenudd() Stevens was a member of
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the Bar None faction of the Black P Stone Galdy) He was in the frorpassenger seat of a car
driven by Andre Brown, a “general” in Stevens’s gahd) (Two men were sitting in the

backseat of the car behind Brown and 8tesv One of those men was Marlin Gosd) Stevens
and Brown were driving around inleeration of Brown’s birthdayld. at 6.) At the time,

Brown and Mayers were on bad terms becausgekéavas selling drugs in Brown'’s territoiyl.
While driving around that evening, Brown and $tes came upon Mayerstsify in Green’s car.
(Id. at 3.) When Brown'’s car pulled up next tee@n'’s car, Green heard someone say, “There go
that mother fucker.”Ifl.) Mayers told Green to drive awagnd she sped off at a high rate of
speed with Brown’s car following in pursuitd()

Green heard gunshots and in the rearviemanshe saw Brown extending his arm out of
his car window holding a gunld{ at 3—4.) Mayers told Green $tow down the car and jump
out. (d. at 4.) She did so while Mayammained in the passenger selat.) (The car continued to
roll forward, only coming to a gp when it hit a light poleld.) Brown stopped his car and gave
his gun to Stevensld.) Green, who was now 15 feetayy saw Stevens walk up to the
passenger side of her car whddayers was still seatedd() Stevens then shot into the car until
he had emptied all the bullets from the gud.)(Stevens said, “We got that mother fucker. Bar
None, running it,” he got back into Brown’s car, and they drove awdy.Green returned to her
car, where she saw Mayers “shot umilot of blood” inside the carld.) Mayers later died from
his gunshot woundsld.)

Green testified against Stevens at his trldl. gt 3.) She explained that she knew
Stevens, Brown, and Gosa from the neighborhdddat 3—4.) In fact, Green knew Brown'’s

girlfriend as well, and she exptaad that Brown was driving hgirlfriend’s car on the evening



of the murder.Il. at 3.) Green consistently identifi@down and Stevens as the shooters—she
immediately identified them by their respectiieknames of “Stricker” and “Poo” when she
was questioned by the responding police at theecsoene that eveninghe later identified
Stevens, Brown and Gosa in police migraphs and during in-person lineupd. @t 4.)

The police arrested Stevermaf days after the shootingd(at 5.) He explained in a
statement to police and in a follow up videotapedieshent to an assistant state’s attorney that
Brown led Stevens’s gang factioid.) Stevens also said thatrggarules required him to do as
Brown instructed and that Browmould kill him if he refused.lfl.) According to Stevens,
following the chase and crash of Green’s Baown gave him the gun and told him to “take
care” of Mayers.Ifl. at 6.) Stevens thus conceded tmashot the gun but he nonetheless
claimed that he did not shoot Mayelsl.) Instead, he said that htempted to make it look
convincing to Brown by shooting the gun ihsithe car’s passenger compartmduit) (

Gosa was arrested by poli@enonth after the shootindd() He gave a written statement
and testified before the grand jurid.(at 6—7.) He repudiated hisastment at trial, however,
claiming that the police told him what to say dhdt he was not actualfyresent at the shooting.
(Id. at 7.) Gosa’s statement andugd jury testimony were readttoe jury at Stevens’s trialld.)

In Gosa’s police statement and grand jury testiymbie stated that he was also in the Black P
Stone gang and that there wagamg war going on over drug ternyaat the time of the murder.
(Id. at 6.) He confirmed he was in the backsa the car with Brown and Stevenisl.] Gosa

said Brown gave Stevens the gun but that SteViregd] a lot of shots at the guy sitting in the

passenger seat.’Id. at 6-7.)



The jury found Stevens guilty of first-degree murdiet. &t 7.) His conviction was
affirmed by the Appella Court of lllinois {d. at 17), and his petdn for leave to appeal
(“PLA") was denied by the Supreme @t of lllinois on direct appealllinois v. StevensNo.
102566, 857 N.E.2d 682 (lll. Sept. 27, 2006) (Taldd¢vens brought a postconviction petition
in state court following his direct appe#linois v. StevensNo. 2014 IL App (1st) 121735-U,
2014 WL 3518810, at *3 (lllapp. Ct. July 15, 2014) Post Conviction Appegl The trial court
denied the postconviction piin, and the appellate courfiained the decision on appedd. at
*3—*7. Stevens did not bring a PLA before the Supe Court of lllinoisn his postconviction
proceedings. Stevens now brings the presergdsborpus action before this Court.

DISCUSSION

Stevens raises three claimdhe present habeas corpus fp&ti: (1) his trial counsel was
ineffective for raising a compulsion defense;l{®)trial counsel was ineffective for failing to
request a jury instruction on thesser-included offense of aggras@tischarge of a firearm; and
(3) he was denied thmunsel of his choice.

l. Claim One

Stevens first argues that his trial counsel was ineffective for asserting a compulsion
defense at trial. Raising compulsion as a defenseeded Stevens’s participation in the murder.
lllinois law, however, did not Edw a compulsion defense in ligbt the particular facts of
Stevens’s case and, in addition, the defenseumdermined by the prosecution’s invocation of
an accountability theory taipport the murder charge. Withauwalid compulsion defense,
Stevens argues, his trial counsel put hirthinuntenable position edmitting guilt without

presenting a valid defense, tHaaving the jury no option othénan to vote for conviction.



In rejecting Stevens’s claim,dtstate appellate court explairtedt Stevens’s defense counsel
did not actually rely on a compulsion defehsether, his counsel used his fear of retribution
from Brown to explain Stevens’s actions. (Dkb.N9-1 at 12.) Defense counsel argued at trial
that Stevens was subordin&abeBrown within their gangld. at 9.) Brown gave Stevens the gun
and ordered him to shoot Mayerkl.] Stevens claimed in his poé statement that he took part
in the crime out of fear of teébution from Brown and the garfjhe did not follow Brown’s
orders. [d.) Defense counsel thus arguesia defense at trial thatevens did naactually shoot
the victim but instead shot into the car’s conipent in an attempt to fool Brown. (Dkt. No. 19-
1 at 9-10); (Dkt. No. 19-5 at 146) (“He is iretgang. . . . He knows when the man gives him the
gun, he has to do. He gets out, and he fakesislyddt Trial counsel further argued that the
bullets that killed Mayers weigctually fired from a distanceuggesting that Brown killed the
victim when shooting at him during the chadekt. No. 19-1 at 9-10.); (Dkt. No. 19-5 at 148)
(“[T]here was no evidence of close range firingtba body of [the victim.] . . . No “powder
burns” . ...) The state appellate court conadllthat Stevens’s defense counsel was attempting
to make the best of the situation in lighttloé overwhelming evidence @gst Stevens, including
testimony from two eyewitnesse®itifying Stevens as the shooterd Stevens’s own statement

to the police. The state appédaourt concluded that defensounsel was not ineffective

1 Stevens correctly points out ththe affirmative defense of compulsion was unavailable to him because
he did not face an immediate threat of harm from Brdya® lllinois v. CoaxuniNo. 2018 WL 160069-
U, 2018 WL 4850387, at *8 (lll. App. Ct. Oct. 2)BB) (citations omitted). For a defendant to assert the
compulsion defense, the threatened harm must be immediate so as to compel the criminal conduct, while
a threatened future harm is generally insufficiélinois v. Lewis No. 2015 IL App (1st) 122619-U,
2015 WL 325136, at *7 (lll. App. Ct. Jan. 26, 201&e lllinois v. Valladare994 N.E.2d 938, 956 (lIl.
App. Ct. 2013) (denying compulsion defense to gang member found guilty of murder for supplying
murder weapon when he did so out of fear that/bgld be severely beaten in the future by fellow gang
members if he failed to provide the gun as instructed).
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because he fashioned the most reasonablasketesailable under the circumstances. (Dkt. No.
19-1 at 13.)

The state appellate court on direct appealtivadast state court to adjudicate Stevens’s
claim on the meritirect Appeal No. 1-04-0015 (Dkt. No. 19-dt 7—13). Thus, this Court
reviews that decisiorBee Greene v. Fishés65 U.S. 34, 40 (2011). The Court’s review is
governed by the Antiterrorism and Effective Death Penalty Act (“AEDPA”). Thus, the Court
may not grant habeas relief usdethe state court’s decision oe tinerits was contrary to, or
involved an unreasonable applicatiof, clearly established federal law as determined by the
United States Supreme Court, or the stat@rt decision is based on an unreasonable
determination of facts. 28 U.S.C. § 2254(d). “AieDPA’s standard istentionally ‘difficult
for [a petitioner] to meet.”Woods v. Donalds75 U.S. 312, 316 (2015) (per curiam) (quoting
White v. Woodall572 U.S. 415, 419 (2014)letrish v. Lancaster569 U.S. 351, 358 (2013)).
This “highly deferential standard [] demands thttte[]Jcourt decisions kgven the benefit of
the doubt.”Cullen v. Pinholster563 U.S. 170, 181 (2011) (quotiM¢oodford v. Visciotfi537
U.S. 19, 24 (2002)).

Ineffective assistance of counsel claims are governetrimkland v. Washingto@66
U.S. 668 (1984). To demonstrate ineffective assistance of counsel, Stevens must show both
deficient performance by his counseld prejudice as a resutremo v. Moorg562 U.S. 115,
121 (2011) (citingKnowles v. Mirzayangé56 U.S. 111, 122 (2009))he Court’s review under
Stricklandis deferential, and applyirgtricklandunder the AEDPA (which itself also requires
deference) results in a double level ofedence to the state court determinatiénowles 556

U.S. at 123.



In this case, Stevens cannot assert a “contcd argument because the state appellate
court properly set fith the controllingStricklandstandard. (Dkt. No. 19-1 at 7-9.) Similarly, the
state appellate court’s rejectiohStevens’s argument was rast unreasonable application of
Strickland In reviewing whether theatie court’s application wasasonable, the Court first

considers th&tricklandperformance prong. To establish deficient performance, Stevens must

show that “‘counsel’s representation fell b&lan objective standard of reasonableness.

Harrington v. Richter562 U.S. 86, 104 (2011) (quotitgrickland 466 U.S. at 688). The Court

proceeds with a “strong presumption’™ that courspkerformance fell within the “wide range
of reasonable pro$sional assistancElarrington, 562 U.S. at 104 (quotirgtrickland 466 U.S.
at 687).

Here, the state court correctly recognized Btavens’s counsel did not base his defense
on an impermissible compulsion defense.dad{ Stevens’s couns®tplained the gang’s
requirement that Stevens folldvown’s instructions or face pwstiment as part of a larger
argument that Stevens did not actually shoot thénviotit instead only placted doing so in an
attempt to convince Brown. Defense counsel ustdedably adopted thégpproach because it
echoed what Stevens told the police in lnsfession. (Dkt. No. 19-1 &) (“The defendant
stated that he was trying to make it loa@neincing for Brown because if ‘you didn’t do what
Brown told you to do, Brown would do something to you.””). In sum, given the evidence against
Stevens, including his own statement to the pddicd the testimony froeyewitnesses, his trial

counsel’s defense strategy was reasonable. iRsult, Stevens cannot demonstrate deficient

performance by his counsel.



Stevens also has not demonstrated pregudio show prejudice, Stevens must
demonstrate, “‘a reasonable probipithat, but for counsel’s unpradsional errors, the result of
the proceeding would have been differentidrrington, 562 U.S. at 104 (quotingtrickland
466 U.S. at 694). There was overwhelming evigenf Stevens’s guilhe, along with a fellow
gang member, chased after a ridiaug dealer as a part of angoing dispute over drug territory;
two eyewitnesses, both of whom knew Stevatentified him as the shooter; and Stevens
confessed his involvement to the police. In lighthe weight of this evidence, Stevens cannot
show prejudice undedtrickland

As the state appellate courti&jection of Stevens’s claim was neither contrary to nor an
unreasonable application 8frickland Claim One is denied.

. Claim Two

Stevens argues in Claim Two that his toalinsel was ineffective for failing to seek a
jury instruction for the lesser-included chaajeaggravated discharge of a firearm. Stevens
raised this claim on direct appeal, but the sapigellate court refused to address it, explaining
that the claim was better raisgda postconviction petitiodirect Appeal No. 1-04-0015 (Dkt.
No. 19-1 at 14.) Stevens did raise the clairhi;mpostconviction petitiorgnd it was adjudicated
by the state appellate cown postconviction appedost Conviction AppeaNo. 2014 IL App
(1st) 121735-U, 2014 WL 3518810, at *4-*7. Steveid not, however, bring a PLA on
postconviction review.

Respondent argues that Stevens'’s faitarbring a PLA in his postconviction
proceedings results in procedural default of this cl&ee O’Sullivan v. Boerckéd26 U.S. 838,

845 (1999)Weaver v. Nicholsqr892 F.3d 878, 886 (7th Cir. 2018). Stevens, however, explains



that he provided his PLA filing to prison offads for mailing and asserts that the prison’s
mailing system is at fault for losing his document. (Dkt. No. 1 at 3.)
Stevens’s allegation regarding the prison-ragdtem implicates the elements of both

cause and prejudice. Cause is an “objective faeixternal to [the pdtoner] that impeded his
efforts to raise the claim in an earlier proceedingv&ddington v. Zatecky21 F.3d 456, 465

(7th Cir. 2013) (quotingmith v. McKegb96 F.3d 374, 382 (7th Cir. 2010)). Examples of cause
include: (1) interference by offigis making compliance impracticé®) the factual or legal basis
was not reasonably availalitecounsel; or (3) inefféive assistance of couns@uest v.

McCann 474 F.3d 926, 930 (7th Cir. 2007) (citiMgCleskey v. Zant99 U.S. 467 (1991)). A
prison’s failure to mail a prisonerfging, resulting in the default od claim, can constitute cause
excusing the defaulMaples v. Stegall340 F.3d 433, 439 (6th Cir. 2003). The Court, however,
need not explore Stevens’s allegations regardihether he attemptéol mail a postconviction
PLA because the underlying claim is meritless.

The state appellate court on postconvictionew was the last court to adjudicate
Stevens’s claim on the meriost Conviction AppeaNo. 2014 IL App (1st) 121735-U, 2014
WL 3518810, at *4-*7. That court held, as a mattelllofois law, that Stevens was not entitled
to a jury instruction regarding lesser-included charge of aggatad discharge of a fireartal.

As Stevens was not entitled to the instructibie, state appellate codreld that there was no
Stricklandviolation based on defense coebs failure to request itd. at *7 (“We find that
defendant was not entitled tquaty instruction on the lesserdluded offense of aggravated

discharge of a firearm; and, consequently, led tounsel did not act unreasonably in failing to

request such an instruction.”)nd even though Stevens is raisin§teacklandclaim, the Court



is bound by the state court’s ruling witlspect to its own state law within t&grickland
analysisWilson v. Corcoran562 U.S. 1, 5 (2010) (per curianBarls v. McCaughtry379 F.3d
489, 495 (7th Cir. 2004) (“[B]Jecause it is rtr place to second-guess state courts in
interpreting state law we must find that the &tadurt did not make an unreasonable application
of Strickland. . . .”). In accordance with the state dinterpretation of lllinois law, Stevens
was not entitled to a jury instruction on theder-included charge of aggravated discharge of a
firearm. Trial counsel will not be found ineffective for failing to seek an improper jury
instruction.Carrion v. Butler 835 F.3d 764, 778—79 (7th Cir. 2016) (holding that counsel is not
ineffective for failing to raise losing arguments).

But even assumingrguendothat this Court could reexamine the question of whether
Stevens was entitled to an instruction on tissée-included charge, t@ourt would still find no
Stricklandviolation. “A defendant is ditled to a lesser-included ofise instruction only if the
evidence at trial is such that a jury could ratlnfind the defendant guilty of the lesser offense,
yet acquit him of the greater.Post Conviction AppeaNo. 2014 IL App (1st) 121735-U, 2014
WL 3518810, at *5 (quotinglinois v. Meding 851 N.E.2d 1220, 1226 (lll. 2006)). Stevens
cannot show that a rational juwould have acquitted him of mder. Despite defense counsel’'s
valid efforts to construct a defense suggestiag) dimly Brown’s bullets struck the victim and
that Stevens playacted shootinghe victim’s car to appea$Brown, the evidence supporting
Stevens’s murder conviction was overwhelming. &hewitnesses testifieddahStevens shot the
victim. He was also an accomplice in supporBodwn. Simply put, a rational jury would not

have acquitted Stevens of murder. He was niitleshto the instruction for a lesser-included
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offense, and so, as explained above, defensesebwas not ineffective for failing to procure the
instruction.

Finally, even if the evidence were such tBtgvens was entitled to the instruction,
defense counsel’s failure to pursue it wbaobt constitute deficient performance under
Strickland A strategy of “go[ing] for broke by seeking an acquittal on the more serious charge”
and avoiding a compromise verdict of guilty on a lesser-included offense would have been
reasonableSee McAfee v. Thurmes89 F.3d 353, 356 (7th Cir. 2009). As discussed above, the
evidence of Stevens’s guilt was overwhelmingfddse counsel properly argued that Brown was
exclusively responsible for trehooting and that Stevens merely playacted when shooting into
the victim’s car. It would be a reasonable deridly defense counsel éliminate the possibility
of a compromise verdict under these circumstariagsez v. Thurmeb94 F.3d 584, 588 (7th
Cir. 2010) (holding that defenseunsel’s decision to forgo amstruction on a lesser-included
offense to avoid a possible compromise verd@s$ within the wide range of professionally
competent performance undgtricklandbecause it was consistent with an overall defense
strategy that prisomevas innocent).

In sum, the state appellate court’s retif Stevens’s claim vganeither contrary to,
nor an unreasonable application ®ftrickland Claim Two is thus denied as well.

1. Claim Three

Stevens'’s final argument alleges denial ofdhisice of counsel. Stevens claims that he
hired an attorney named McNeil to represent Hiat,McNeil allegedijturned over the handling
of the case to a different attorney, Richard HmasThe trial transcript shows that Heaston was

employed by E. Duke McNeil & Associates whenrbpresented Stevens. (Dkt. No. 19-3 at 30.)
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Respondent correctly points dbt this claim is procedally defaulted. The claim was
not presented on direct appdgalkt. Nos. 19-2; 19-7.) The &im was presented in Stevens’s
postconviction petition at the triaburt level (Dkt. No. 19-8 at 22but then was not included in
his postconviction appeal (Dkt. No. 19-10), é&tdvens did not bring a postconviction PLA.
Thus, the claim is procedurally defaulted becausgesis failed to raise it to all levels of the
state court as requireBoercke] 526 U.S. at 845. He cannot excuse the default based on cause
and prejudice, or based on a fundamentatanigage of justice. Unlike Claim Two, Stevens
brought a postconviction appeal but that appekdddo include the instant claim resulting in the
default.

Equally, ineffective assistaa of counsel does not excuse the default. An ineffective
assistance of counsel argument asserted to eacdstault must, itself, be properly preserved in
the state court&dwards v. Carpente629 U.S. 446, 453 (2000@mith v. Gaeth65 F.3d 346,
352 (7th Cir. 2009). Stevens has eahausted any ineffective astsince of counsel argument to
excuse the default of this claim. Although ineffective assistance of elasressingle clainPole
v. Randolph570 F.3d 922, 934 (7th Cir. 2009) (citiRgoples v. United State403 F.3d 844,

848 (7th Cir. 2005)), Stevens must raise the padidalctual basis for ea@spect of the alleged
ineffective assistance of counsel cldmpreserve the respective arguméle, 570 F.3d at 935
(citing Stevens v. McBridel89 F.3d 883, 894 (7th Cir. 2007)). “A bare mention of ineffective
assistance of counsel is not sufficient to avomlacedural default; [the petitioner] must have
‘identified the specific acts or omissions aunsel that form the basis for [his] claim of
ineffective assistance.Johnson v. Hulettc74 F.3d 428, 432 (7th Cir. 2009) (quotigmient-

El v. DeTella 118 F.3d 535, 541 (7th Cir. 1997)). “[A] [p]etitioner cannot argue one theory [of
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ineffective assistance of counsel] to the statetsamd another theory, based on different facts,
to the federal court.Johnson574 F.3d at 432 (citingverett v. Barneftl62 F.3d 498, 502 (7th
Cir. 1998)). Thus, the fact thtte ineffective asstance of counsel claim in Claim One is
properly exhausted does not excusev8ihs’s default of this claim.

Moreover, Stevens cannot argue that his postiction counsel’s failre to preserve the
claim on postconviction appeakcuses the default. W the Supreme Court Kartinez v.

Ryan 566 U.S. 1 (2012), antrevino v. Thaler569 U.S. 413 (2013), permitted ineffective
assistance of postconviction trial counsel to egca defaulted ineffective assistance of trial
counsel claim, that is not the case here—as tfeaillés from the failuréo raise the claim in a
postconviction appeabteward v. Gilmore80 F.3d 1205, 1212 (7th Cir. 1996) (holding that
ineffective assistance of postcoodn appellate counsel does monstitute cause to excuse a
default). And moreoveMartinezandTrevinoare inapplicable tdlinois prisonersCrutchfield
v. Dennison910 F.3d 968, 978 (7th Cir. 2018). Thaause and prejudice cannot excuse
Stevens’s defaults.

That leaves the fundamental miscarriage of justieg &ctual innocence) as a possible
gateway to excuse Stevens’s default. To shotual innocence, Stevens must demonstrate that
“in light of the new evidence, no juror, aatj reasonably, would have voted to find him guilty
beyond a reasonable doubtMicQuiggins v. Perkins69 U.S. 383, 386 (2013) (quotiSghlup
v. Delq 513 U.S. 298, 329 (1995)). This is afdanding” and “seldom met” standard.
McQuiggins 569 U.S. at 386 (citinglouse v. BeJl547 U.S. 518, 538 (2006)). Stevens must
present new, reliable evidence that was notgmtesl at trial—such as exculpatory scientific

evidence, trustworthy eyewitness accounts, itical physical evidence-to make a credible
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claim of actual innocencélouse 547 U.S. at 537 (citin§chlup 513 U.S. at 324xee
McDonald v. Lemker37 F.3d 476, 483—-84 (7th Cir. 2013) (quotihayes v. Battaglia403 F.3d
935, 938 (7th Cir. 2005) (“[A]dequate eviderisédocumentary, biological (DNA), or other
powerful evidence: perhaps some non-relative plaoes him out of the city, with credit card

slips, photographs, and phone logs to bacthepclaim.™)). But there is no new evidence
suggesting that Stevens is actually innocamd, the evidence of Sters’s guilt at trial was
overwhelmingHayes 403 F.3d at 938 (“[I]t is black lett law that testimony of a single
eyewitness suffices for a conviction even if 28hoips testify that theyewitness is a liar.”).
Claim Three is thus denied as well.

IV. Certificate of Appealability and Notice of Appeal Rights

Having denied Stevens’s petition on the msethe Court must determine whether to
issue a certificate of appealability. Because Stevens cannot make a substantial showing of the
denial of a constitutional right or that reasonable jurists would debate, much less disagree with,
this Court’s resolution of Stewms’s claims, the Court declinesissue a certificate of
appealability See Arredondo v. Huibregts#42 F.3d 1155, 1165 (7th Cir. 2008) (citing 28
U.S.C. 8§ 2253(c)(2)Slack v. McDaniel529 U.S. 473, 484 (200@arefoot v. Estelle463 U.S.
880, 893 & n.4 (1983)).

Stevens is advised that this is a final detignding his case in this Court. If Stevens
wishes to appeal, he must filematice of appeal with this Countithin 30 days of the entry of
judgment.SeeFed. R. App. P. 4(a)(1). Stevens needmistg a motion to reansider this Court’s

ruling to preserve his appellaights. However, if he wishdble Court to reconsider its

judgment, he may file a motion under Federal Ridl€ivil Procedure 59(e) or 60(b). Any Rule
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59(e) motion must be filed within 28ays of the entry of this judgmei@eeFed. R. Civ. P.
59(e). The time to file a motion puiut to Rule 59(e) cannot be extendedeFed. R. Civ. P.
6(b)(2). A timely Rule 59(e) motion susperite deadline for filing an appeal until the Rule
59(e) motion is ruled uposeeFed. R. App. P. 4(a)(4)(A)(ivAny Rule 60(b) motion must be
filed within a reasonabléme and, if seeking relief under Rule BY(), (2), or (3), must be filed
no more than one year after entry of the judgn@eeFed. R. Civ. P. 60(c)(1). The time to file a
Rule 60(b) motion alsoannot be extende8eeFed. R. Civ. P. 6(b)§j2A Rule 60(b) motion
suspends the deadline for filing an appeal wh&lRule 60(b) motion isuled upon only if the
motion is filed within 28 days of the entry of judgme®eeFed. R. App. P. 4(a)(4)(A)(vi).
CONCLUSION

For the reasons stated above, Stevens’s haloeass petition (DktNo. 1) is denied on
the merits. The Court declinesiisue a certifiate of appealability. laddition, the Clerk is
instructed to: (1) terminate Respondent Kimb&uler, and replace her with Stevens’s current
custodian, Dr. Deanna Brookhart, Acting Wardesmyrence Correctional Center; (2) alter the
case caption t8tevens v. Brookharf3) update Stevens’s addresstiom docket to reflect that he
is incarcerated at Lawrence Correctional Cerated (4) enter a judgment in favor of Brookhart,
as Respondent, and against Stevens, as Petititeeens is reminded that he must always keep
a current address with the Court.

ENTERED:

Dated:July 2, 2020

ANDREA R. WOOD
UnitedState<District Judge
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