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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Kenneth E. Smith (K-54173), )
)
Raintiff, )
) Case No. 15 C 3730
V. )
) JudgeGaryFeinerman
Karen Rabideau, et al., )
)
Defendants. )
ORDER

The motion of Defendants Williams and Rabideau to dismiss the amended complaint [31]
is denied. Defendants Williams and Rabidsiaall answer the amended complaint by 1/25/2016.
Plaintiff's “motion to resubmit attmey representation” [37] is dexd without prejudice. In light
of the Magistrate Judge’s supervision of diseg\and setting of a 2/16/2016 status hearing [41],
the 1/5/2016 status hearing [34kisicken and re-set for 3/29/20469:30 a.m. Defense counsel
is directed to make arrangemeifbor Plaintiff's telephonic appeare@at that status hearing.

STATEMENT

Plaintiff Kenneth E. Smith, a prisonerStateville Correctionla&Center, brought thipro se
civil rights action pursuant to 42 U.S.C. § 198Beging that Defendants Tarry Williams, Karen
Rabideau, and Dr. Obaisi were deliberately indéie to his serious medical needs related to his
torn ACL and crepitis. Plaintiff also raisesichs against Wexford Health Sources, Inc., which
has not yet appeared. Currently before @uairt are a motion by Williams and Rabideau to
dismiss the amended complaindaPlaintiff’'s “motion to resubihfor attorney representation.”

Defendants Williams and Rabideau contend Blatntiff has insufficiently alleged their
personal involvement in the alleged constitutionalatioh. Doc. 31 at 2. They first argue that
Williams’ unfavorable responses to Plaintiff's gramces are insufficient to subject Williams to
liability. Although itis true that “[nJon-medical defendant . . can rely on the expertise of
medical personnel” as to the proper treatment for inmates, they “may not simply ignore an
inmate’s plight.” Arnett v. Webster, 658 F.3d 742, 755 (7th Cir. 2011). Thus, where an inmate
alleges that an official knows of an inmate’s wimeed for medical attention or that he is not
receiving ordered medical att®on, the inmate may, in some instances, state a deliberate
indifference claim. Here, as Defendants acknowledge, Plaintf€ates that he informed the
warden (whom he believes to have been Willjaofshis “medical needs at least twice face to
face” and also “alerted” Williams “of [Dr.] Obalsirefusal to see Plaintiff” through emergency
grievances. Doc. 29 11 36, 38-41. Plaintiff's gditons, although sparsare sufficient at the
pleading stage to state a delibeiat#ifference claim against Williams.
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As for Defendant Rabideau, f2adants construe the amended complaint to allege that
Plaintiff asked Rabideau to assign him to “a loweeldloor”; they characterize such a request as
a “specific decision[] about where inmates will be housed” that should be “left to the discretion of
prison administrators.” Doc. 31 at 4 (citiMgKunev. Lile, 536 U.S. 24, 39 (2002). The Court,
however, understands Plaintiff in his amended comipta allege not thate sought a change in
cell location, but that he sought a bottom, rather than top, bunk. Doc. 29 T 12 (alleging that
“Plaintiff has been forced to clamb [sic] intaettop bunk”). Moreover, according to Plaintiff, he
informed Rabideau that a medical doctor habpribed the lower bunk, bsihe did not act on the
doctor’s orders. Plaintiff's allegians, which must be assumed true at this stage, are sufficient to
assert a deliberate indifference claim against Rabidé&eaHudsonv. Dart, No. 10 C 8253, 2011
WL 494375, at *2 (N.D. lll. Feb. 7, 2011) (holdingathplaintiff's allegation that he informed
various officials of his need for bottom bunk peramd that none acted émsure he received one
may establish deliberate indifference claim agatingse officials). Accordingly, the motion to
dismiss is denied.

Plaintiff's “motion to resubmit for attornegpresentation,” in which he seems to ask the
Court to reconsider the denial bfs earlier request for counsé, denied without prejudice.
Although “[t]here is no rightto court-appointed counsel iiederal civil litigation,” Olson v.
Morgan, 750 F.3d 708, 711 (7th Cir. 2014he Court has discretion tequest that an attorney
represent an indigent litigant on a volunteesibainder 28 U.S.C. § 1915(e)(1). In making the
decision whether to recruit counstie Court must engage in aohstep analysis: (1) has the
plaintiff made a reasonable attempt to obtatunsel on his own behalf or been effectively
precluded from doing so; and, 16,5(2) given the factdand legal complexityf the case, does
this particular plaintiff appear comgesit to litigate the matter himself Pruitt v. Mote, 503 F.3d
647, 654-55 (7th Cir. 2007) (en banc). Thislgsis does not focus ey on the plaintiff's
ability to try the case, but onshability to gather @dence and prepare angispond to motions.
Navegar v. lyiola, 718 F.3d 692, 696 (7th Cir. 2013). Fasttw be consideremclude: (1) the
stage of litigationRomanelli v. Suliene, 615 F.3d 847, 852 (7th Cir. 2010) (holding that it is
difficult to make an accurate det@nation regarding a plaintif ability to litigate the matter
when case is still in “its infancy”)2) plaintiff's submissions and pleading3son, 750 F.3d at
712 (well-written pleadings and appearance thainpff can follow instructions indicate that
counsel is not needed); (3) meali and mental health issu€lison, 750 F.3d at 712; (4) transfer
to a different facility,Junior v. Anderson, 724 F.3d 812, 815 (7th Cir. 2013) (transfer to a
different facility may impede plaintiff ability to obtain evidence including
affidavits/declarations from others to supporthmes/claim); (5) plaintiffs capabilites, including
intelligence (1Q), literacy, dege of education, communicationilik and litigation experience,
Pruitt, 503 F.3d at 653)ewitt v. Corizon, Inc., 760 F.3d 654, 658 (7th Cir. 2014) (recruitment
of counsel required for a blind inmate with a tegthde education}enderson v. Ghosh, 755
F.3d 559, 565 (7th Cir. 2014) (enlistment of coungas necessary for a functionally illiterate
inmate); and (6) complexity of the cag¥switt, 760 F.3d at 6581enderson, 755 F.3d at 566;
Santiago v. Walls, 599 F.3d 749, 761 (7th Cir. 201@¥uitt, 503 F.3d at 655-56.



Plaintiff's motion provides little beyond whatas included in Plaintiff’'s prior motion
(Doc. 27) and addressed by the Court at thiolagr 13, 2015 hearing, where that motion was
denied. Doc. 34. Although Plaintiff alleges adigal condition that may be serious (a torn
ACL), the case has not yet passed the pleading stdgdact, one Defendant has yet to appear.
Given the early stage of the case, the Courtlittdes basis to assess the case’s complexity or
Plaintiff's ability to litigate thecase himself. The Court notesthPlaintiff's submissions have
been consistently coheremdasuperior to those of mampyo se litigants. Plaintiff asserts that
this is because he has had hieton other inmates (Doc. 37), but even Plaintiff's recent motion
is clear, organized, and conciseRlaintiff has not been transfed from the facility where the
alleged events occurred and has not assertgalastacles to obtainingey documents that he
might use to support his claims. Although likeost inmates Plaintiff has little litigation
experience or legal knowledge, has a G.E.D. and he has successfully amended his complaint
to assert additional claims. Plaintiff has not identified any impairment that might prevent him
from undertaking tasks such as research wamding that might be required as litigation
progresses at this early stage.

For these reasons and those stated on thedretothe last statubearing, Plaintiff’s
request for attorney representation is deniedawitiprejudice to his remeng the motion later in
the case.

January, 2016

Lhited States District Judge



