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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JEROME J. CASIMIR and )
BETTY J.DUMAS, )

)

)

Plaintiffs,
) Case No. 15 C 3771
v. )

) Judge Joan B. Gottschall
CITY OF CHICAGOet al, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Jerome Casimir (“Casimir”) argetty J. Dumas (“Dumas”), allege that on
July 22, 2014, two Chicago police officersfetedants David Cintm (“Cintron”) and
Christoph J. Fraterrigo (“Fratégo”), stopped them in the 33@0ock of North Clark Street,
harassed them, and forged their signatures ontsi¢&edrinking in public. A separate civil
rights lawsuit (referred to here aRdmansK) filed by Casimir and Dumas against other
Chicago police officers wggending on that dateéSeeMinute Entry,Casimir v. Romanski
No. 13 C 8774, ECF No. 34 (N.D. lll. June 2D014) (Gettleman, J.) (continuing hearing to
schedule settlement conference). Plaintiffs wrote the first three complaints filed in this case
without a lawyer’s help; they werg@fo se” After the court recrited counsel for them (they
proved that they could not pay the filing feeg28 U.S.C. § 1915(a), they filed an 11-count
Third Amended Complaint (“TAC”), ECF No. 76, @gst the City of Cliago (“the City”) and
the officer defendants. The TAC assertsrotaunder lllinois law and 42 U.S.C. 88 1981, 1983,
and 1985(3) for Fourth Amendment unreasonaédech and seizure (Counts | and I1), First
Amendment retaliation for protectsgeech (Count Ill), fabricatioof false evidence in violation

of the Fourteenth Amendment’s Due Process Clause (Count 1V), race discrimination in violation
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of the Equal Protection Clauseqiht V), malicious prosecution inolation of the Fourth and
Fourteenth Amendments (Count VIII) andrbis law (Count IX), conspiracy to violate
plaintiffs’ constitutional rights (Count VI), a Monell count against the City (Count VII), a
respondeat superior count agstithe City under lllinois i& (Count X), and a claim for
indemnification against the City under 7HI5Comp. Stat. 10/9-102 (Count XI).

Defendants move to dismiss several countseil#C for failure to state a claim. They
argue that the federal claims for conspirawglicious prosecutionna retaliation are time-
barred because they were pleaded for the firstitintee TAC. Defendants also contend that the
TAC fails to state claims for conspiracy, Eilsnendment retaliation, fabrication of evidence,
race discrimination, and maliciopsosecution. For the reasons tf@low, the court grants the
motion in part and denies it in part.

. BACKGROUND
A. Procedural History

Initially the sole plaintiff,Casimir filed the original complaint on April 29, 2015. ECF
No. 1, 6. Before defendants answered it, Cagimoved for leave to amend his complaint to add
Dumas as plaintiff. ECF No. 16, 17. The court granted his request. ECF No. 22.

The original complaint and the FAC hamlf counts: Count One, § 1983 claim for
“malicious harassment”; Count Two, § 1983 claim for “due process”; Count Three, claim for
indemnity against the City of Chicago; a@dunt Four, “state law claim for respondeat
superior.” Defendants moved to dismiss the FACHdure to state a clai. The court granted
their motion but gave plaintiffs leave teplead Count|. ECF No. 32 at 1, 6.

Still pro se plaintiffs filed ther second amended compla{SAC”), ECF No. 40, on

April 17, 2016, and defendants again moved to disnh. Plaintiffs retitted Count One



“malicious harassment claim and illegal search.” SAC 2. The court granted defendants’ motion
in part and denied it in part, ruling that tRAC stated a Fourth Amendment claim and pleaded
claims for equal protection, for malicious prastan, and under the Itiois constitution. ECF

No. 61 at 10-11. The court dismissed the Chidaglace Department asparty and plaintiffs’ 8

1983 respondeat superior allegatiof.at 11.

After obtaining leave of court, recruiteounsel filed the TAC on May 22, 2017. It
identifies the officer defendants byma for the first time. TAC 1. Tharo secomplaints
named one officer by badge number and the other as the “unknown policeman accompanying”
the officer with that badge number. SACFAC 1, 2-3; Compl. 1, 2-3. The TAC identifies the
two officers as Cintron and Frategyo; the badge number giventime pro se complaints belonged
to Cintron. CompareTAC 11 5-6with Compl. 1.

B. Facts

For purposes of deciding the Rule 12(b)(6) motlmat is before the court, the court treats
all the well-pleaded allegations in the TACtage and draws all reasonable inferences in
plaintiffs’ favor. See, e.gManistee Apartments, LLC v. City of Chicagd4 F.3d 630, 633 (7th
Cir. 2016). To provide context thewrt begins by briefl summarizing wher&omanskstood
on July 22, 2014.

In December 2013, Casimir and Dumas initiatedRbenansklitigation by filing apro se
complaint. RomanskiECF No. 1, 7; TAC Ex. B. Thegsserted claims under 8§ 1983 and 1985
for conspiracy, false arrest, and unlawful segzagainst the City and three Chicago police
officers assigned to Area 19, Stephen Romafifamanski”), Martin Philbin, and Michael
Stevens, arising out of Casimir’s alleged arrest on November 14, 3aE&ompl. ] 2-3, 5,

RomanskiECF No. 1. The assigned magistrate judgs in the process of setting a date for a



settlement conference in July 2019eeMinute Entry,RomanskiECF No. 34 (N.D. Ill. June 17,
2014) (setting next hearing for July 29, 201Rpmansksettled later in 2014. Stip. Dismissal 1,
RomanskiECF No. 47 (N.D. Ill. Oct. 21, 2014).

According to the TAC, Casimir and Dumas werarried “[a]t all times relevant.” TAC
1 12. Both are African American, and betare about 67 years old on July 22, 2014. TAC
19 11, 13.

On July 22, 2014, Casimir and Dumas weuding suitcases timugh the 3300 block of
North Clark Street, an area that is “predominantityte.” TAC 11 14, 15. There had been a fire,
and Casimir’s suitcase containgdthing, groceries, and persompapers. TAC 1 18. A wheel
on Casimir’s suitcase broke, causing a can of beeisuitcase to break and soak the suitcase’s
contents. TAC {1 16-17. So the two stopped at a bus stop, and Casimir began throwing some
items in the trash and moving others to Dumas’ suitc&seTAC 1 19-20.

While Casimir was occupied with the suiteasthe officer defendants pulled up in an
unmarked police car. TAC | 22. Cintron and &mago, like Romanski, were assigned to Unit 4
of Chicago Police District 19 on July 22, 2018eeTAC 11 48-50; TAC Ex. C at 127, 128, 130.
The other two officers named as defendanBamanskalso worked in Unit 19 that nighSee
TAC 99 51-52; TAC Ex. C at 106, 118.

Cintron and Fraterrigo jumpealt of their unmarked cand yelled (even though Casimir
and Dumas weren't drinking or holding a be&ypu drinking? | see &eer on the ground. Don't
you lie to me, because | can take both of gown.” TAC | 23—-28. Casimir and Dumas told
the officers that they weren’t drinking. TAC $9-30. The officers “indicatl that they did not
believe Plaintiffs,” TAC { 31, and searched Casimir's pockets and demanded to see Casimir and

Dumas’ identificationseeTAC { § 32—-33. Both eventualbyoduced identification, which



Cintron and Fraterrigo checked. TAC 11 35, 37-Q8e of the officer defendants returned and
told plaintiffs they were free to go. TAC { 39. iter officer issued a tiek or “indicated” that
one would be issued. TAC 1 40, 41.

Nevertheless, administrative default judgments issued on September 11, 2014, against
Casimir and Dumas requiring each to pay a $588 dind $40 in costs for drinking in a public
way on July 22, 2014. TAC 1 5. Ex. D & E. Casimir and Dumas received notices of the
default orders a week later on September 18, 2004 the first noticef the tickets they
received. TAC 11 54-56. They moved to set aside the default judgsesTaC 1 57, and a
hearing for Casimir was held on October 3, 2014ytath he testified that his signature on a
ticket was forgedseeTAC 1157-60. The administrative laudpge presiding declined to rule on
whether the signature had been forged becaubamdwriting expert testified. TAC § 63. The
judge nonetheless imposed a $100 fine®4@lin costs on Casimir. TAC 1 67-68.

Dumas’ hearing was held on November 7, 2014, and she likewise testified that her
signature had been forged. TAC 11 69-71, 72 (alséytegtthat she was toold to drink beer).
The judge found that the violati occurred and, like Casimir,dared her to pay a $100 fine and
$40 in costs. TAC § 74-75. Dumas apparerdilygst review in Cook County Circuit Court, and
on a date not specified in tRAC, her “ticket was dismissday [that court] as unfounded and
frivolous, and without proper cause to believat tine action filed was for a proper purpose.”
TAC { 76.

Plaintiffs allege that they have been repdit stopped by police ithe same general area
of Chicago. TAC { 78-79. About a week befor iticident just described, two officers in an

unmarked car, also covering thbadges, stopped plaintiffs, é@d them to stand with their



hands on a car’s hood, patted them down, searChsiir’s pockets and bag, searched Dumas’
purse, checked their identification,datnen told them they could g&eeTAC |1 79-88.
I1. RULE 12(b)(6) STANDARD
To survive a Rule 12(b)(6) motion to dismiss, a complaint must “state a claim to relief
that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiidell Atl. Corp. v.
Twombly 550 U.S. 544, 570, (2007Ratz-Crank v. HasketB43 F.3d 641, 646 (7th Cir. 2016)
(quotingTwombly supra. A complaint satisfies this standard when its factual allegations “raise
a right to relief above the speculative levelwwombly 550 U.S. at 555-56ge also Atkins v.
City of Chicaggp 631 F.3d 823, 832 (7th Cir. 2011) (“[T]he complaint taken as a whole must
establish a nonnegligible probability that thaiel is valid, though it need not be so great a
probability as such terms as ‘prepenahce of the evidence’ connote Swanson v. Citibank
N.A, 614 F.3d 400, 404 (7th Cir. 2010) (“[P]laintiffust give enough details about the subject-
matter of the case to present a story that holgisther.”). When deciding a motion to dismiss
under Rule 12(b)(6), the courkes all facts alleged by the piif as true and draws all
reasonable inferences from those facts in thalf’'s favor, although conclusory allegations
that merely recite the elements of a claim ot entitled to thipresumption of truthKatz-
Crank, 843 F.3d at 646 (citingibal, 556 U.S. at 662, 663Y¥irnich v. Vorwald 664 F.3d 206,
212 (7th Cir. 2011).
[11. THE STATUTE OF LIMITATIONS
Defendants contend that three of the TAC'’s counts are time-barred: the First Amendment
retaliation claim pleaded in Couht, the conspiracy alleged i@ount VI, and Dumas’ claim of
malicious prosecution in Count VIII. The Seve&ircuit “has consistently held that the

limitations period applicable to 8§ 1983 actidmsught in Illinois is the two-year period for



general personal injury actiosst forth in 735 ILCS 5/13-202XVoods v. lll. Dept of Children

& Family Servs.710 F.3d 762, 766 (7th Cir. 2013) (collecting cases). Even though the statute of
limitations is an affirmative defense defentiahave the burden to plead and preesfed. R.

Civ. P. 8(c)(2), it “may be raised in a motiondismiss if ‘the allegations of the complaint itself

set forth everything necessary téisly the affirmative defense.”Brooks v. Ros$78 F.3d 574,

579 (7th Cir. 2009) (quotingnited States v. Lewig11 F.3d 838, 842 (7th Cir. 2005)).

The TAC does not make clear when Dunmaalicious prosecution claim accrued. The
accrual date ultimately proves immaterial, however, because the TAC’s claims relate back to the
timely filed original complaint and FAC under FedeRule of Civil Praedure 15(c)(1)(B).

The court begins by calculating the dateu@ts Ill, VI, and VIII accrued. “[A]ccrual
occurs when the plaintiff has a complete andgaresause of action, that is, when the plaintiff
can file suit and obtain relief,” anttis is true ‘even though the full #nt of the injury is not then
known or predictable.”Woods 710 F.3d at 766 (quotingallace v. Katp549 U.S. 384, 388—
91, (2007). Defendants say that CountsMlI|,and VIII accrued on July 22, 2014, when
plaintiffs were allegedly stopped. Brooksthe Seventh Circuit helthat the plaintiff's § 1983
claim of a conspiracy to prosecute him accroedhe date the indictment was returned. 578
F.3d at 579. His claim for malicious prosecutiorder the Due Process Clause accrued later,
however, because “claims resembling maliciptssecution do not acawntil the prosecution
has terminated in the plaintiff's favorld. (quotingSnodderly v. R.U.F.F. Drug Enforcement
Task Force239 F.3d 892, 896 (7th Cir. 2001axcordJulian v. Hanna732 F.3d 842, 845 (7th
Cir. 2013) (citations omitted).

The two-year limitations clock started caimg down when Counts Il and VI accrued on

July 22, 2014, but the accrual date of Count VIII cannot be determined on the TAC's face.



Plaintiffs allege that they first learned of thedged tickets when theceived a notice of default
on September 18, 2014. TAC 1Y 41-43, 55-56. URdmks plaintiffs’ conspiracy and
retaliation claims accruakeon that date, but the compladdes not say when the Cook County
Circuit Court dismissed Dumas’ tickekeeTAC |1 76, 188 (alleging that ticket was dismissed
“[u]lpon information and belief”)see alsdsekas v. Vasiliade814 F.3d 890, 95-96 (7th Cir.
2016) (rejecting argument that malicious-prosecuanalysis should be used to determine
accrual date of First Amendntenetaliation claims becausiee two types of claims “are
fundamentally different”). If th allegations in plaintiffs’ origal complaint are correct, the
Cook County Circuit Court dismissed Dumas’ ticket sometime after March 12, 2015, when
plaintiffs allege they perfected thecord on appeal in that couseeECF No. 6 at § 2. The
court makes no finding on when the dismissal occurred, however because the TAC supersedes
the original complaint. And on its face, the TAIGes not establish the acdrdate of the federal
malicious prosecution claim pleaded in Count VBeelulian, 732 F.3d at 848rooks 578
F.3d at 579. That is, the TAC does not contain everything needed to conclude that Count VIl is
untimely, so Dumas didn't plead herselft of federal court in Count VIIISeeChi. Bldg.
Design, P.C. v. Mongolian House, In¢70 F.3d 610, 614 (7th Cir. 2014) (citibgited States v.
N. Trust Co,. 372 F.3d 886, 888 (7th Cir. 2004)) (explamgithat complaint does not need to
anticipate affirmative defensesge also White v. City of Chicagéo. 11 C 7802, 2014 WL
958714, at *2 (N.D. Ill. Mar. 12, 2014) (applyitigis rule to deny motion to dismiss § 1983
claim as time-barred).

Defendants also contend tiManuel v. City of Jolietl37 S. Ct. 911 (2017), undermines
Brooks accrual rule, making either tltate the police stopped plaintiffs the date they received

notice of the default judgments (September 18, 2€ietproper accrual date for all three counts



at issue. Defendants likely ime to preserve this issue pemglithe Seventh Circuit’s decision

on remand irManuel Not only didManuelconcern a Fourth Amendment claim for pretrial
seizure rather than a malicious prosecution claim, it also expressly decided not to reach the
accrual issue, leaving it foretSeventh Circuit on reman&ee idat 920-21. The Seventh
Circuit has the accrual question before it. Unless and until it oveBude&sand cases like it,

this court must follow themSeeReiser v. Residential Funding Cor80 F.3d 1027, 1029 (7th
Cir. 2004) (citingUnited States v. RamseiB5 F.2d 184 (7th Cir. 1986Hoddenback v.

Chandler No. 11 C 50348, 2015 WL 1201327, at *2 (N.D. Ill. Mar. 16, 2015) (holding Seventh
Circuit case was binding precedent because theet&e\Circuit [had] not overruled” it though it
had “pondered whether a new approach” wasse=g in a later case (quotation omitted)).

As for Counts Ill and VI, plaintiffs claim #t the original complaint and the FAC, which
were filed fewer than two years after July 2814, included claims for conspiracy and First
Amendment retaliation. They point to several geaghs of the original complaint and the FAC.

Regarding the conspiracy claims, paragraph édtihe original complaint stated in part
that the “City of Chicago by and through itslife Department and (above named defendants)
conspiredto deprive plaintiff directlyand indirectly of equal protdon and privileges of the law
for the purpose of hindering plaintiff['gjonstitutional rights on July 22, 2014 by fraudulent
concealment of a ticket . . . .” ECF No. @ {femphasis added); FAC { 4 (same). Defendants
acknowledge that plaintiffs trietd allege a conspiracy butgare that neither the original
complaint nor the FAC gave them “notice of théuna and extent of the plaintiffs’ conspiracy
claim.” Reply 3, ECF No. 108. Theint out that the object tiie alleged conspiracy appears

to have been violation of the Equal ProtectioauSk in the first two complaints and that the



objectives alleged in the TAC are considerably broaGempareCompl.  4with TAC {{ 152—
62.

As for First Amendment retaliation, paragraggven of the original complaint accused
the officers who stopped Casimir on July 22, 2014sbbwing violence and disrespect to my
wife looking like he wanted to figlats | had a lawsuit against a poliae that district and believe
they could be his friends.” ECF No. 6 af {emphasis added). The FAC, in which Dumas
joined, again alleged that the officers “conspiremltieprive plaintiffof their constitutional
rights. ECF No. 24 { 4. In paragraph seveaFAC alleged even more explicitly that Dumas
“was being harassed because of her race, afjduanto retaliation.” FAC 7. The paragraph
arguably leaves the reader to wonder: retalator what? The next paragraph, construed only a
little liberally, gives tle answer, for it tracks the languageeady quoted from paragraph seven
of the original complaint exceftat it says that one of thefioers looked “like he wanted to
fight as we had lawsuits against pelfs) in that disict.” FAC { 8.

Defendants misunderstand what is necessary for the TAC to relate back to the timely
filing dates of the original complaint and FAC. Their citatiostott v. City of Chicagd 95
F.3d 950, 951 (7th Cir. 1999), typifies their argume@sottand defendants’ other cases don't
consider whether an amended plegdielates back tan earlier oneScottapplies the federal
notice pleading requirementgeFed. R. Civ. P. 8(a)(2), to a complaint on a motion to dismiss it
for failure to state a claimSee id. Defendants move to dismiss portions of the TAC, not the
older complaints, however. Dkt. 95 at 1.

Asking whether the prior complaints sdta claim is the wrong question.

Rule 15(c)(1)(B) specifeone of the circumstances in which an amended pleading’s filing date

relates back to an earliergglding. The rule says thataton back occurs —when “the

10



amendment asserts a claim or defense that ards# the conduct, transaction, or occurrence set
out—or attempted to be set edin the original pleading.” Fed. R. Civ. P. 15(c)(1)(B) (emphasis
added). All four complaints in this caseésarout of the July 22, 2014, incident, which is all

Rule 15(c)(1)(B) requires; condireg a Rule 12(b)(6)-type analgf the prior complaints

would effectively destroy Rul&5(c)(1)(B)’s “arose out of” test and require every prior
complaint to state every claim in the ligemplaint for relation back to occugee, e.g.,

Jackson v. Kotter541 F.3d 688, 696 (7th Cir. 2008) (holding “same transaction or occurrence”
requirement “obviously” met where plaintiff soughtadd claim against the government after
suing individuals officers for negligenc®atiste v. DartNo. 10-CV-3437, 2011 WL 4962945,

at *5 (N.D. lll. Oct. 19, 2011) (stressing thatl®d5(c)(1)(B) requires ad@nsactional analysis);

cf. Krupski v. Costa Crociere S.p,A60 U.S. 538, 555 (2010) (stressing that Rule 15(c)’s
requirements are all that need to be met foticeldback to occur wherejecting argument that
courts should inquire into a party’s diligencel@sy would when considering a request to amend
a pleading under Rule 15(a)).

The TAC's claims against the officer defendamtust also satisfy the notice requirements
of Rule 15(c)(1)(C). Because the TAC “changes the party or the naming of the” officer
defendants, the TAC's filing datelates back “if, within the pid . . . for serving the summons
and complaint,” the officer defendants: “(i) received such notice of the action that [they] will not
be prejudiced in defending on the merits; aijkfiew or should have known that the action
would have been brought against [them], flouta mistake concerning the proper party’s
identity.” Fed. R. Civ. P. 15(c)(1)(C) (numbering in origirsde alsdrupski 560 U.S. at 548—
57. Defendants conceded that the notice ofr@n’s badge number given in the original

complaint and the FAC satisfies these requiremanis, despite plaintiffs’ lengthy discussion of

11



the issue in their response, feraigo takes the issue of adetpiaotice under Rule 15(c)(1)(C)
off the table in the reply to the instant nooti ECF No. 108 at 7 (“Defendants have not argued
that Officer Frateriggo’s [sic] addition as a pagyntimely.”). With that concession, the court
need not discuss the issue further.

Accordingly, the TAC's filing date relates back to those of the original complaint and the
FAC because the TAC “asserts . . . claim[s] . . . that arose out of the conduct, transaction, or
occurrence set outer attempted to be set etdn” those earlier pleadings. Fed. R. Civ. P.
15(c)(1)(B). The court need nexplore plaintiffs’ alternate grounds, which include an analysis
of lllinois relation back law under Rule 15(c)(A), and the doctrine of equitable tolling.

IV.ANALYSISOF CLAIMSIN THE TAC

Having dealt with the limitations issuegtbourt considers defendants’ motions to
dismiss certain counts of the TAC.
A. First Amendment Retaliation (Count I11)

“The First Amendment right tpetition the government ‘extentts the courts in general
and applies to litigation in particular.’"Novoselsky v. Brow822 F.3d 342, 355 (7th Cir. 2016)
(citing Woodruff v. Masonb42 F.3d 545, 551 (7th Cir. 20083ge also/asquez v. Hernande@0
F.3d 325, 328 (7th Cir. 1995). Plaintiffs must géleéhree elements to state a First Amendment
retaliation claim: (1) they “engaged in activjtyotected by the First Amendment;” (2) they
“suffered a deprivation that would likely detergtiAmendment activity;and (3) their protected
activity “was at least enotivating factor for the retaliatory actionArcher v. Chisholm870 F.3d
603, 618(7th Cir. 2017) (citinBridges v. Gilbert557 F.3d 541, 546 (7th Cir. 2009)) (other
citation omitted). Defendants challenge only$keond and third elemento the court does not

consider the firstSee idat 618—19.

12



On likely deterrence (the second elementjede@ants argue that the TAC does not say
that the alleged harassment and tickginterfered with the proceedingsRomanski But the
First Amendment does not penalize courage irfdbe of retaliation. The retaliatory action need
only “be sufficient to deter an ordinary perdoom engaging in [the] First Amendment activity
in the future.” Santana v. Cook Cnty. Bd. of Revi&x9 F.3d 614, 622 (7th Cir. 2012) (citing
Surita v. Hyde665 F.3d 860, 878 (7th Cir. 2011)) (other citation omitteek; alsdridges 557
F.3d at 552Pieczynski v. Duffy875 F.2d 1331, 1333 (7th Cir. 1988plding that nontrivial
threats and harassment are actionable). Ghepattern of harassment alleged in the TAC
culminating in the issuance of false tickets, @tseast plausible thatperson of ordinary
firmness in plaintiffs’ posibn would be likely to drofjromanskor to be deterred from filing
another lawsuit to avoid future harasmt and fines from fake ticket&ee Hoffman v. Dewitt
Cnty, 176 F. Supp. 3d 795, 807 (C.D. Ill. 2016) (holdatiggations that a county board member
was excluded from board activities after he filed lawsuit stated First Amendment retaliation
claim); Nolan v. Vill. of DoltonNo. 10 CV 7357, 2011 WL 1548343, at *3 (N.D. Ill. Apr. 21,
2011) (holding that single alleged act ofipe officer who said, “We know who you are and
where you live . . .. You think I'm playing witfou?” and wrote a fadsticket stated First
Amendment retaliation claimgf. Geinosky v. City of Chicag6é75 F.3d 743, 745 (7th Cir. 2012)
(holding plaintiff stated condtitional claim by alleging thahicago police falsely issued 24
tickets to him in 14 months, noting that plaihtifd to go to court tget tickets dismissed).

On the third element defendants say that infigrdausation from the fact that the officer
defendants were in the same dites the officer defendantsRomanskis a “stretch,” but they
do not go so far as to cite a pleading casshtaw that the inference strays beyond the

permissible at this stage. Mot. to Dismiss8, ECF No. 95. Taking the pattern of harassment

13



alleged in the TAC as true (as the coursstha causal connection becomes plausilfi=e
Bridges 557 F.3d at 556-5¢f. Geinosky675 F.3d at 748 (holding that complaint stated equal
protection claim because “the alleged factslsarly suggest[ed] harassment by public officials
that has no conceivablegiéimate purpose”).

Defendants also argue that the TAC’s alteges and testimony at the administrative
hearings to the effect that their race was andtwtor in the harassmeuandermines their First
Amendment claims. Viewed favorably to plaifgjfhowever, the TAC's allegations can be read
as contentions that race and retaliation for fiRgmanskivere both motivating factors for the
harassment. Indeed, the TAC identifies no other pegpoPRlaintiffs have to allege no more than
that their prote@d activity inRomanskiwas at least a motivatinfgctor for the retaliatory
action,” so the TAC plausibly alleges the third elemeéxther v. Chisholm870 F.3d 603,
618(7th Cir. 2017) (citations omittedjhayer v. Chiczewskr05 F.3d 237, 252 (7th Circ. 2012)
(cited by defendants; applyimgle at summary judgmenBee als&piegla v. Hull 371 F.3d
928, 941-42 (citations omitted) (“[W]e disavow the requirement that a plaintiff alleging First
Amendment retaliation has the burderpofving but-for causation . . . .").

The TAC states a First Amendment retaliatiteim. The motion to dismiss Count Ill is
denied.

B. Due Process Claim for Fabricating Evidence (Count 1V)

Defendants argue that Count IV fails to state a claim because the TAC pleads the bare
conclusion that plaintiffs were deprived ofditty, TAC | 141, but the facts alleged make clear
that they suffered no deprivation of libertgee Bianchi v. McQueg818 F.3d 309, 319 (7th Cir.
2016).

Plaintiffs abandon Count IV in their respen&CF No. 100, so the court dismisses it.

14



C. Equal Protection Claim (Count V)

To state an equal protection claim of racgrimination, plaintiffs must adequately
allege “that the defendants’ actions had araisoatory effect and were motivated by a
discriminatory purpose.Thavez v. Ill. State Polic51 F.3d 612, 635-36 (7th Cir. 2001)
(citations omitted)see alsdMicCleskey v. Kempl81 U.S. 279, 292 (198 Mabozny v. Podlesny
92 F.3d 446, 453 (7th Cir. 1996). Defendants mairtteahnothing in the TAC rises above the
level of a threadbare conclosi of racial animus in the tindant officers’ harassment.

Contrary to plaintiffs’ argumd, the court did not resolveishissue in its order on the
motion to dismiss the SAC. ECF No. 61 at 8h%tead the order expregsioted that the claim
could be found in the SAC but because defendants did not brief thepeoieation issue, the
court left the claim aloneSee id.

The Seventh Circuit has acknowledged th@se problems posed by racial profiling;
“[e]ven civil rights litigation must, however, ssty the requirements of our equal protection
jurisprudence.”Chavez 251 F.3d at 635 (collecting cases &mther discussing federal courts’
efforts to address profilinggee als@mith v. City of Chicagd43 F. Supp. 3d 741, 755 (N.D.
lll. 2015) (explaining that a compid need not make out a prima facie case of discrimination).
And the pleading standard “reqUsgno more from plaintiffs’ allgations of intent than what
would satisfy Rule 8's notice pleading minimamnd Rule 9(b)’s requirement that motive and
intent be pleaded generallyTriad Assocs., Inc. v. RobinsdlD F.3d 492, 497 (7th Cir. 1993)
(citing Elliott v. Thomas937 F.2d 338, 345 (7th Cir. 1991)).

Plaintiffs’ TAC includes several allegations,tb@eneral and spedifi concerning racial
profiling. The court must disregard the TAC’s ultimate conclusion that the harassment the

plaintiffs experienced on July 22, 2014, was race-based, TAC $dddbal, supra 556 U.S. at
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678—79. Plaintiffs point to allegans that: (1) they were walking in a “predominately white”
neighborhood, TAC | 15; (2) Dumas testified at her administraéiggrg that African
Americans were not welcome in the neighbadholAC 14 62, 73; and (3) police stopped them
“several times” and harassed them on other occasions, TAC { 78-88. Additionally, the TAC
includes an allegation that “fi¢ Police Accountability Tagkorce, tasked by Mayor Rahm
Emanuel, indicates that ofahmore than 250,000 people stoppethe summer of 2014, 72%
were African American.” TAC { 95 (citing reportilaintiffs also cite a U.S. Department of
Justice report’s findings that a code of silerxists in the Chicago Police Department under
which officers are expected to cover up amether’s misconduct. TAC {1 91-94 (citation
omitted). Under that code, “the City of Chicago usually refuses to answer Freedom of
Information Act requests for names of individuala through the system for warrants. Thus,
citizens have difficulty [obtaining] recordsmerning police ID checkand difficulty proving
police harassment.” TAC Y 90.

Viewed in the light most favorable togahtiffs, the TAC includes enough well-pleaded
facts to state a plausible equal protection claithe TAC includes much more than the bare
allegations of racialized intentjeeted in other, nonbiding casescause it tells a story of racial
profiling that holds togetheiContrast Hunter v. Univ. of ChiNo. 17 C 3456, 2017 WL
5505020, at *2 (N.D. Ill. Nov. 16, 2017) (holdingati'mere fact” thahon-African American
person was selected for the plaintiff’s positiod dot state claim of intentional discrimination);
Hicks v. City of ChicagdNo. 15 C 06852, 2017 WL 4339828, at *8 (N.D. Ill. Sept. 29, 2017)
(dismissing equal protection claimdstating that bare allegatitimat police officers did “not

treat non-minorities this way dag traffic stops” was a conclusi as was “the even broader
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allegation that the Sheriff’'s Office as a whole targets racial minorities” (internal citations
omitted)).

As plaintiffs argue, a materially identicadmplaint survived a Rule 12(b)(6) motion in
Smith supra In Smith Judge St. Eve held that a groupabbut thirty African American
plaintiffs stated an equal @ection claim based on Chicag®top-and-frisk policy. The
complaint inSmithcited the same reports and findingsi@ar and Dumas cite, holding that the
reports’ findings plus th plaintiffs’ experiences of inekpable police harassment made their
racial profiling claims plausibleSee Smith143 F. Supp. 3d at 756.

Like the Smithplaintiffs, Casimir and Dumas ple&aére that they were repeatedly
stopped for no good reason and subjected teisesiin a predominately white Chicago
neighborhood. TAC 1 73, 78. AsSmith those allegations must keken as true at the
complaint stage of proceedings. The due&sbecomes how taxplain the otherwise
inexplicable harassment. With favorable inferes, the considered fimgjs of two government
bodies, plaintiffs’ repeated experiences, #mlCity’s reticence to answer requests for
information about police stops, supply a plausigl@ation at the pleadirgiage: the plaintiffs
were the victims of systemic racial profilingeeSmith 143 F. Supp. 3d at 758jngleton v. City
of E. Peoria No. 15-CV-1503, 2016 WL 1408059, at *6 (CID.Apr. 8, 2016) (holding that
“thinly pleaded” general allegations that “police officers in Ezstria pull over Black drivers
with considerable more frequenthan white drivers, if one coikers the generadlriver’s base’
of East Peoria” stated a clalmat concluded complaint was insafént for the separate reason
that the complaint included no allegation that difficer who stopped th@aintiff’s car knew of

the plaintiff’s race).
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The questions of which inferences can,laydd, be drawn from the statistical evidence
and the evidence of plaintiffs’ treatment aedter suited for summajydgment or a full
evidentiary hearingSee, e.g.Sow v. Fortville Police Dep®36 F.3d 293, 303 (7th Cir. 2011);
Chavez 251 F.3d at 646—-4Tjnited States v. Brown-- F. Supp. 3d ---, 2018 WL 1278577 (N.D.
lll. 2018). Because Count V meets theomblyandigbal standard by giving fair notice to
defendants of the grounds on which plaintiffs’ dquratection claim rests, the motion to dismiss
Count V must be denied.

D. Conspiracy Claim (Count VI)

To withstand a Rule 12(b)(6) motion, a complaint must only “indicate the parties, the
general purpose, and approximate date of theeagent to form a conspiracy so that the
defendant has notice ofdltharges against himEstate of Sims v. Cnty. of Bure&06 F.3d
509, 517 (7th Cir. 2007). Defendants press an arguwaey similar to one of their arguments
on plaintiffs’ First Amendment retaliation claim here. They say that the TAC's allegations that
the defendant officers worked in the sgpodice district as the officers suedRomanskdo not
suffice to allege an agreement.

For essentially the same reasons it reg@t¢hat argument on Count lll, the court
disagrees. The pendencyRdmanskcoupled with the extent of the harassment alleged and
favorable inferences allow this claim to squeak past the line of plausibility because, when viewed
most favorably to plaintiffs, the harassmerttasd to explain in the absence of coordination
among the officersSee Geinosky75 F.3d at 748 (holding thatregpiracy claim was plausible
where the “the alleged facts . . . clearly sudgé$tharassment by public officials” so pervasive
that a conspiracy was a plausible explanatidohnson v. Vill. of MaywogdNo. 12 C 3014,

2012 WL 5862756, at *4 (N.D. Ill. Nov. 19, 2012)alding complaint statedonspiracy claim
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because on the facts alleged, it whmisible that an officer would have helped the plaintiff “but
for collusion among the officers”).

The court dismisses plaintiffs’ conspiracwiohs in part, however. Because the TAC’s
Due Process claims will be dismissed, the conspickgyns must also be dismissed to the extent
they seek to hold defendants liable for qonag to violate the Due Process Claus@rgue v.
City of Chicagp873 F.3d 962, 971 (7th Cir. 2017).

V. CONCLUSION

For the reasons stated, Defendants’ matwodismiss certain counts of the Third
Amended Complaint, ECF No. 95, is granted in pad denied in part. Counts IV and V of the
Third Amended Complaint are dismissed anddbwespiracy claim pleaded in Count VI is
dismissed to the extent it is based on the undeylidue Process violations. A status conference

is set for April 25, 2018, at 9:30 a.m.

Date: March 23, 2018 /sl
Jban B. Gottschall
UnitedStatedDistrict Judge
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