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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MAYA SPEIGHTS-CARNEGIE,

Plaintiff,
V. 15 C 03781
THE BLACKSTONE CONDOMINIUM
ASSOCIATION, THE PROPERTY LAW
GROUP, LLC, and EBNY-DAWN LUCAS,

Judge Virginia M. Kendall

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Maya Speights-Carnegie filed a Complaint against the Blackstone Condominium
Association, the Propertfaw Group, LLC (“PLG”), and Ebony-Dawn Lucas for alleged
violations of the Fair Dat Collection Practices Act (“FDCPA”), 15 U.S.C. § 166R seq.
Plaintiff also filed a Motion for Summary Judgment. For the following reasons, the Court grants
Plaintiff's Motion for Summary Judgment [56].

STATEMENT OF UNDISPUTED MATERIAL FACTS

The Court must start with ¢hunfortunate shortcomings of counsel for the Defendants
who failed to ever file an answer to the &nded Complaint until after the summary judgment
briefing and failed to appear on numerous occasiorsurt. Although Plaitiff would like this
Court to deem all of the claims admitted and cites to some precedent for this outcoMehsee
v. Wells 688 F.3d 886, 889 (7th Cir. 2012), Plainsfitounsel had evemypportunity to seek
default long ago and failed o so. Plaintiff's coured sought numerous extensions of time to
file a motion for summary judgmen-indicating that Defendantgounsel are not the only party

at fault. SeeDkt. 53.) Although Defendast attorneys are not “paragons of responsible
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lawyering,” their actions do not rise to the lewélwarranting an entry oflefault against their
clients.Sun 473 F.3d at 811.

However, Defendants’ failure to comply with the local rules as far as the motion for
summary judgment is concerned deems PféB)it fﬁént o%éf%dmitted. Counsel for
Defendants failed to respond to Plaintiff's Staéamof Facts in compliance with the Northern
District of lllinois’ Local Rule56.1. In response to Plaintiff's Rule 56 statement, counsel filed
“Defendants’ Response to HRiaif's Motion for Summary Judgment,” which attached an
affidavit of Defendant Lucas. (Dkb7.) The statement of factscen of the Response includes
a chronology of the pleadings as well as a reoatif the state court’s findings. (Dkt. 57 at 1).
Defendants provide this information in tere&innumbered paragraphshich fail to respond
directly to the facts asserted by Plaintiff. k(D57 at 1-2.) In accordance with the rules, in
opposing a summary judgment tiam a party must provide:

(3) a concise response to the movastatement that shall contain:

(A) numbered paragraphs, each corresponding to and stating a
concise summary of the paraghato which it is directed,
and

(B) a response to each numbered paragraph in the moving
party’s statement, including, in the case of any
disagreement, specific referendesthe affidavits, parts of
the record, and other suppogimaterials relied upon, and

(C) a statement, consisting of short numbered paragraphs, of
any additional facts that geire the denial of summary
judgment, including referencestiee affidavits, parts of the
record, and other supporting teaals relied upon. Absent
prior leave of Court, a resndent to a summary judgment
motion shall not file more #n 40 separately- numbered
statements of additional facts. All material facts set forth in
the statement required of theowing party will be deemed
to be admitted unless controverted by the statement of the

opposing party.
Seel R 56.1(3). Defendants’ counsild not follow this ruleand failed to support any



objections with documented evidence for the Cougisew. Since district@urts are entitled to
enforce strict compliance with RU56.1, Defendants’ Statementkcts will be disregarded and
Plaintiff's Statement of Facts is deemed admittéée Ammons v. Aramark Unif. Servs.,,Inc.
368 F.3d 809, 817-18 (7th Cir. 2004) (district coud ot abuse its disdien when it struck
responses to statement of facts which were rubtigdied as a separate st@ent as envisioned by
Rule 56.1);Smith v. Lamz321 F.3d 680, 683 (7th Cir. 2003) (“We have consistently held that a
failure to respond by the nonmovant as mandated by the local rules results in an admission.”);
Curtis v. Costco Wholesale Corg07 F.3d 215, 219 (7th Cir. 2015) (explaining that the Seventh
Circuit has “routinely upheld the strict court’s discretion in requing parties to comply strictly
with local rule requirements.”);.T.C. v. Bay Area Bus. Coundihc., 423 F.3d 627, 633 (7th Cir.
2005) (noting the important function of Rulé.5 in “organizing the evidence and identifying
disputed facts”). The affidavit attached to Dedants’ Response also fails to comply with the
requirements of Rule 56.85ee Bay Aread23 F.3d at 633 (finding the affidavit attached to the
response did not constitute compliance with Rafel). Accordingly, the Court accepts as true
the facts in Plaintiff's Rule 56.1 statement, ane\ws these facts in theght most favorable to
Defendants as the nonmoving patty.at 634.

The following facts, therefore, are takdrom Plaintiff's Statement of Facts and
supported by the recoraha@ are not disputed.

Plaintiff owned a condominium located @509 South Blackstone, Unit 1, in Chicago,
lllinois. (Dkt. 19 § 7.) Plaitiff incurred a debt connecteid this property purported by
Defendants to be for a post-due assessmentchages, attorney feeand services Defendant
Blackstone claims had to be performed on Riffi;écondominium. (Dkt. 19 § 1.) Blackstone

hired Lucas, principal of Property Law Group (“PLGd) collect the debt from Plaintiff. (Dkt.



19 11 5, 19.) According to Priff, the record reflects the following communications were
made to her in violation of the FDCPA: [RJaintiff's phone call t°LG on September 9, 2014
wherein she spoke with Lucas who failed to pdevher with the amount of the debt owed or
identify to whom the debt was owed; (2) thdder emailed to Plaintiff's counsel on November
14, 2014 indicating Plaintiff owed $1500 in atteyrs fees, $2063.75 in repa&osts, and $450 in
late charges; (3) the letter mailed to PIifist counsel on March4, 2015 including a ledger
indicating Plaintiff owed $1500 in attornegds, $2063.75 in repair cestand $600 in late
charges. (Dkt. 56-1; 56-6.) &htiff contends that Defende&s misrepresented the amount,
character, and legal status thie debt they sought to collefiom Plaintiff throughout these
communications. (Dkt. 56-1; 56-6 {1 6-9.)

Defendants are each a detullector under the Fair Deb€ollection Practices Act
(“FDCPA"), 15 U.S.C. 8§ 1692t seq. as each regularly collects deled consumer debts. (Dkt.
56-6 1 1.) The debt was a consumer debt in diediad a debt under the FDCPA. (Dkt. 56-6 1 2.)
Further, Plaintiff is a consumer dsfined by the FDCPA. (Dkt. 56-6 { 3.)

On behalf of Blackstone, Defendants Lucas Rh@ filed a complaint against Plaintiff in
the Circuit Court of Cook Couwt lllinois on April 29, 2014. (Dkt. 56-6 § 10.) The complaint,
Blackstone Condominium Assodiat v. Maya Speights Carnegi€ase No. 2014 M1 125041,
sought $6396 plus attornegds and costs from Plaintiff. (Dkt. 56-6 1 10.)

On September 9, 2014, Plaintiff called Defend@bG and spoke with Defendant Lucas.

(Dkt. 19 1 24). Plaintiff claims this was thetial communication with Defendants regarding the

! Although Plaintiff repeatedlyites to the date of the phonall as both September 19, 2014 and
September 14, 2014, the deposition transcriptatds that this phone call actually occurred on
September 9, 2014. (Dkt. 56-3 at 90-95.)



debt? (Dkt. 56-6 | 4; Dkt. 57 11 32 Following this conversath, Defendants failed to mail a
notice of debt within five days regarding the debeither Plaintiff or heattorney. (Dkt. 56-6 1
5.) Moreover, Defendants never mailed or s$raitted a Notice of Debt to Plaintiff or her
counsel as required under Secti@®2g of the FDCPA, 15 U.S.C. § 1692¢Dkt. 56-6  22.)

On November 14, 2014, Lucas and PLG eméiRidintiff's counsel a ledger on behalf of
Blackstone. (Dkt. 56-6 1 15). €Hedger indicated that Plaifitowed $1500 in attorney fees,
$2063.75 in repair costs, and $450 in late charga@sulated from February 10, 2010 through
July 1, 2011. (Dkt. 56-6  16.)

On March 4, 2015, PLG and Lucas mailed Ri#fia counsel a letteincluding a ledger
which indicated Plaintiff owed $1500 in attornfees, $2063.75 in repair costs for the Property,
and $600 in late charges stemming from her ownership of the property. (Dkt. 56-6 § 17.) This
ledger accounted for the $1388.00 in raxteived by Blackstone. (Dkt. 19 1 38.)

On July 30, 201% the parties went to trial inate court over Defendants’ claim for
attorney fees amounting to $1500. (Dkt. 56-386—276; Dkt. 56-6 1 6, 21.Following trial,
the state court found that attorrfegs could not legally be sought by Blackstone or Lucas. (Dkt.
56-6 { 11; Dkt 56-3 at 282—88.) On Decemb&y 2016, the lllinois Appellate Court affirmed
the state court’s ruling that Lucas, PLG, and Blamkstwere not entitled to any attorney fees in
connection with collectioritigation with Plaintiff in the sta action, or relating to efforts to

collect the debt from Plairti (Dkt. 56-6 { 20; Dkt 56-3 @82—-88.) The Court dismissed the

% This is a legal issue tme decided by the Court.

% This is a legal issue toe decided by the Court.

* Plaintiff incorrectly asserts the ledger was geusto Plaintiff; the record indicates the ledger
was emailed to Plaintiff’'s counsel ratheathPlaintiff directly (Dkt. 56-3 at 6-7.)

® Plaintiff cites to the incorrect date of trial, thianscript indicates the trial occurred on April 8th,
2015. (Dkt. 56-3 at 187.)



issue of attorney fees with prejudice on May 2@1.6, and will not address this dispute. (Dkt. 41
at 4-6.)

Defendants also attempted to collect $2063.7TEdémdominium repairs. (Dkt. 56-6 1 7.)
These repairs were never performed andefoee are misrepresead. (Dkt. 56-6 T 7.)
Defendants also attempted to collect $600 te keharges—only $125 of these charges were
authorized by law or agreement and thexaming $475 are unauthorized. (Dkt. 56-6 1 8-9;
Dkt. 56-3 at 178.) On April 8, 2015, the state cquage awarded late feéom September 2011
through January 2012 in the amount of $125, arpig there was no proof that the fee was
binding on Blackstone until Augu011. (Dkt. 56-3 at 257; Dkt. 56-6 { 18.) Ultimately, the
state court judge found that Plaintiff owed Blsitne $2,913. (Dkt. 56-6 § 18; Dkt. 56-3 at 278.)

STANDARD OF REVIEW

Courts grant summary judgment when “thkeadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmes a matter of law.” Fed.R.Civ.P. 56(age also
Celotex Corp. v. Catrettd77 U.S. 317, 322 (1986). “A factudispute is ‘genuine’ only if a
reasonable jury couldrfd for either party."Nichols v. Mich. City Plant Planning Dep'755
F.3d 594, 599 (7th Cir. 2014) (internal quotation marks and citation omitted). Courts properly
grant summary judgment where “no reasonable goryd rule in favor of the nonmoving party.”

See Bagwe v. Sedgwick Claims Mgmt. Servs,, 84d. F.3d 866, 879 (7th Cir. 2016) (citation
omitted). When considering Plaintiff’'s Motion, tl@&ourt views all evidence the light most
favorable to Defendantas the opposing partyee e.g.Tull v. Cotton 134 S.Ct. 1861, 1863
(2014);Hull v. City of Chicagp624 Fed.Appx 436, 437 tf¥ Cir. 2015);Schlemm v. Wall784

F.3d 362, 364 (7th Cir. 2015).0dmoving parties must still esent enough evidence to support



reasonable inferences, as courts “draw only the reasonable inferences[,]” and “are not required to
draw every conceivable inference from the reco&hiith v. Hope Sch560 F.3d 694, 699 (7th
Cir. 2009) (internal quotations and citations omitted).

DISCUSSION

I. Plaintiff filed this Complaint pursuant to the Fair Debt Collection Practices Act (“FDCPA”), 15
U.S.C. § 1692 et seq. (Dkt. 19.) Plaintiff later filed this Motion for Summary Judgment. (Dkt.
56.) Liability under Section 1692e

In her Motion for Summary Judgment andpReto Defendants’ Response, Plaintiff
moves for summary judgment of her claim unflection 1692e of the FDCPA. (Dkt. 56-1 at 8—
11; Dkt. 58 at 5-7.) Defendantsntend that whether a debt cotier violates the FDCPA is a
factual dispute, and Plaintiff's motion doe®t state she was deceived, provided false
information, or misled. (Dkt. 57 at 5-6.)

Under Section 1692e(2) of the FDCPA, “[dgébt collector may not use any false,
deceptive, or misleading representation or meagsmmection with the colition of any debt[,]”
including “the falseepresentation of—(Abhe character, amount, or légaatus of any debt; or
(B) any services rendered or coemgation which may be lawfully received by any debt collector
for the collection of a debt.” 15 U.S.C. § 16@2e(2012). Section 1692applies regardless of
the intentionality ofa false representatioBee Gearing v. Check Brokerage Cpg83 F.3d 469,
472 (7th Cir. 2000). To evaluate claimsisarg under Sectionl692e, courts use the
“unsophisticated consumer” standatdx v. CDA, Ltd.689 F.3d 818, 822 (7th Cir. 2012). “For
purposes of § 1692e, then, a statement isn4€fainless it would confuse the unsophisticated
consumer.”Wahl v. Midland Credit Mgmt., Inc556 F.3d 643, 645 (7th Cir. 2009). The

unsophisticated consumer may lbmihformed, naive, [and] trustingy’each v. Sheek816 F.3d



690, 693 (7th Cir. 2003), but she is not a dimwix, 689 F.3d at 822. The unsophisticated
consumer possesses “rudimentary knowledge athmutfinancial world” and is “capable of
making basic logical deduotis and inferences[.]Wahl 556 F.3d at 644 (quotinBettit v.
Retrieval Masters Creditors Bureau, In@11 F.3d 1057, 1060 (7th rCi2000)). Whether an
unsophisticated consumer coulddidebt collection language mistiag is treated as a question
of fact.Lox, 689 F.3d at 822.

Since the information presented in the camimations was false, the unsophisticated
consumer standard still applies even though comeations were directed &faintiff's attorney.
(Dkt. 19 11 21, 49, 5039ee Evory v. RIM Acquisitions Funding, L1505 F.3d 769, 775 (7th Cir.
2007) (explaining a lawyer might be unable tecdver the falsity of a representation without
further investigation, thus, a falslaim of fact communicated tn attorney is actionablegee
also Carpel v. Specialized Loan Servicing, IiNo. 15 C 09145, 2016 WL 4678313, at *6 (N.D.
lll. Sept. 7, 2016) (“Where a dedstalleges instead that thensmunication was false, as opposed
to misleading or deceptive, the ‘unsophisechtconsumer’ standard governs—no matter the
targeted recipient.”).

Three categories of 1692e cases exis): “€ases in which the allegedly offensive
language is plainly and clearlgot misleading[;]” (2) language that is not misleading or
confusing on its face, but may potentially mislehe unsophisticated consumer; (3) language
that is plainly deceptive or misleadingox, 689 F.3d at 822. When cases fall into the third
category, courts grant summary judgment fag laintiff without requiing the plaintiff to
produce evidenceSee Ruth v. Triumph P’ship§77 F.3d 790, 801 (7th Cir. 200%ee also

Chuway v. Nat'l Action Fin. Servs., In@62 F.3d 944, 948 (7th Cir.2004) (explaining the



court’s determination that the letter was coinfgseliminated the plaintiff's burden to produce
evidence).

Plaintiff's case falls within the third categoof 1692e cases as Plaintiff alleges that
Defendants falsely represented #raount, character, and legal stabtfishe debt they sought to
collect from Plaintiff. The ledger emailed Rtaintiff's attorney orNovember 14, 2014 indicates
that Plaintiff owed $1500h attorney fees$2063.75 in repair costs, ad75 in late charges, and
the letter sent on March 4, 2014teeated these charges. (D&6-3 at 6—7; Dkt. 56-3 at 177—78.)
The state court concluded thaairtiff did not owe any of thesepresented charges. (Dkt. 56-6
19 10-14; Dkt. 56-3 at 257-58.) As Plaintiff suggetsts,state court findigs are subject to the
doctrine of collateral esppel, which involves the following eients: (1) the issue must be the
same as the issue involved in the prior action; (2) the issue was actually litigated; (3)
determination of the issue was e#s# to the final judgment; (4he parties are the same or in
privity with the partis in the prior actionDeGuelle v. Camilli 724 F.3d 933, 936 (7th Cir.
2013);Klingman v. Levinsar831 F.2d 1292, 1295 (7thrCiL987); (Dkt. 56-1 a®.) The issue of
whether Defendants falsely represehthe amount of money owes Plaintiff for attorney fees,
repair costs, and late charges is the santbeagssue decided by the state court. (Dkt. 56-3 at
257-58; Dkt. 56-6 11 10-14.) Furthehjs issue was fully litiged at the state court level
through a trial. (Dkt. 56-3 at 186—276.) DefendarddBktone had the opportunity to appeal this
decision, but only appealed the trial court’s denfahe attorney fee petition. (Dkt. 56-3 at 282-
87.) Further, the determination thiis issue was essential to thedi judgment as the state court
evaluated the legitimacy of the chargegresented by Defendamilackstone and whether
Plaintiff owed these charge@kt. 56-3 at 1-4, 257-58). Filhg Defendant Blackstone was a

party to the prior action. (Dkb6-3 at 3—4.) Although Lucas and PLG were not parties, they were



in privity with Blackstone. “Privity between gd#es is established where those parties' interests
are so closely aligned that theypresent the same legal interestsDonovan v. Estate of
Fitzsimmons 778 F.2d 298, 315 (7th Cir. 1985). By fagito dispute or address Plaintiff's
privity argument, Lucas and PLG in effect coneelat they are in privity with Blackstongee
Rymer Foods, Inc. v. Morey Fish Cdlo. 96-4139, 1997 WL 358870, & (7th Cir. June 23,
1997). Even if Defendants had addressed the prisstye, PLG and Lucas were in privity with
Blackstone, as the legal represéints of Blackstone in the preds suit, and cannot relitigate
the issues decided against Blackstddee Aguilera v. Freedmaio. 10—cv-5488, 2011 WL
2292302, at *1, *7 (finding all elements of collatk estoppel satisfied when the law firm
representing the defendant in the state couibragtas a defendant e federal court FDCPA
action).

Therefore, collateral estoppapplies to the issue th&taintiff did not owe $1500 in
attorney fees, $2063.75 in repair costs, and $#a7kte charges. Since the communications
transmitted by Defendants to Plaintiff indicated that Plaintiff owed these fees, the
communications were plainlyalse. (Dkt. 56-6 15, 17.)See, e.g., Mehling v. Fullett
Rosenlund Anderson PGlo. 16 C 5921, 2016 WL 7231931, at ¢i8.D. Ill. Dec. 12, 2016)
(explaining the court could noboclude that defendant’s overstatement of the debt by $200 in a
motion was immaterial)see also Powell v. Palisades Acquisition XVI, LIZ82 F.3d 119, 127
(4th Cir. 2014) (explaining a debt overstated in cess of 50 percent could lead an
unsophisticated consumer to pay more tisne otherwise would have paid). Moreover,
reviewing these facts under thesophisticated consumer standbrads the Cotirto conclude
that Defendants’ representations about #raount of money owed could have led an

unsophisticated consumer to pay mitr@ she would have otherwise pade also Berg v. Blatt,

10



Hasenmiller, Leibsker, & Moore LLQNo. 07 C 4887, 2009 WL 901011,*6t(N.D. Ill. Mar. 31,
2009) (finding the misstated amounts of the amafimboney owed by plaintiffs on an affidavit
provided by the defendants could mislead an unsogdiisti consumer and therefore violated the
FDCPA).

Additionally, the statement of undisputed matkfacts supports that the Plaintiff did not
owe $2063.75 in repair costs and $47%ate charges. The condomini repairs, represented as
$2063.75, were never performed anedréiore are misrepresentedk({D56-6 { 7.) Further, only
$125 of the $600 Defendants represented indateges were authorized by law or agreement
and the remaining $475 were unauthorizédkt. 56-6 1 8-9Dkt. 56-3 at 178.)

Defendants cite no support for their argumémt the trier of fact must determine
whether a debt collector violates the FDCR#d this determination is appropriate at the
summary judgment stage. (Dkt. 57 at e, e.g. Ruth v. Triumph P’shif&7 F.3d 790, 801
(7th Cir. 2009) (“Cases involving plainly deceptive communications fall into a third category,
one where we will grant summary judgment foe thlaintiffs without requiring them to prove
what is already clear.”}iale v. AFNI, Inc.No. 08 CV 3918, 2010 WL8®906, at *11 (N.D. IIl.
Jan 26, 2010) (granting the plaintiff’'s motidor summary judgment on the issue of liability
under 1692e)Berg, 2009 WL 901011, at *6 (gnding the plaintiff's motion for partial summary
judgment to the extent that defendants misreptedethe amounts of debt and interested owed).
Therefore, a trier of fact isinnecessary to determine whether a debt collector violates the
FDCPA. Further, Defendants mischeterize the law by raising issue with Plaintiff's failure to
allege that she was deceived kD57 at 6.) As discussed abowaintiff is not required to
allege that she was misleslee Lox689 F.3d at 826 (“[T]he unsophisdied consumer test is an

objective one, meaning that ig unimportant whether the inddual that actually received a

11



violative letter was nsled or deceived.”);see also Mehling2016 WL 7231931, at *5
(“Arguments about whether Plaintiffs wemetually misled by the false statement ignores the
applicable standard: because $t@ndard is an objaee one, it is irreleant under the objective
unsophisticated consumer standard whethenfffaiwere truly miséd or deceived.”).

Defendants’ misrepresentations could hded an unsophisticated consumer to pay
substantially more than she otivese would have paid. (Dkt. 58 5.) Summary judgment is
granted on this claim, and Defendants are dialsilder Section 1692e for falsely representing the
amount, character, and legal status of the thedyt sought to collect from Plaintiff.

[I. Liability under Section 1692f

In her Motion for Summary Judgment andpReto Defendants’ Response, Plaintiff
moves for summary judgment of the claim brought under Section 1692f of the FDCPA. (Dkt. 56-
1 at 11-12; Dkt. 58 at 7.) Ptaiff argues that the $1500 iritarney fees, $2063.75 in repair
costs, and $475 in late charges, which Defatddattempted to collect, were neither owed by
Plaintiff nor authorized by lawr any contract creating the late (Dkt. 56-1 at 12.) Defendants
contend that whether a debt collector violates FDCPA is a factual sipute, and Plaintiff's
motion does not state she was deceived, provided ifs#fisrmation, or misled. (Dkt. 57 at 7.)

In precluding “unfair” or “unconscionadl collections or attempts, Section 1692f
involves a non-exhaustive list gbrohibited conduct, including “[tlhe collection of any
amount . . . unless such amount is expressljoaized by the agreement creating the debt or
permitted by law.” 15 U.S.C. § 1692f(1) (2012)Mhether the collection of a debt violates
Section 1692f(1) depends on two farst “(1) whether the debt smpment explicitly authorizes
the charge; or (2) whether the charge is permitted by [@urfier v. J.V.D.B. & Assocs., Inc.

330 F.3d 991, 996 (7th Cir. 2003). The unsophisticamtsumer standard applies to Section
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1692f, just as it applied in analyzing Plainsffclaim under Section 1692e, to effectuate the
overall purposes of the FDCPA. As explained above, Defendahtommunicatn is viewed
through the eyes of an unsophiated, yet reasonable, consumer. Under this standard, the
court must determine whether it would be “unfai unconscionable meansf debt collection to
represent the amount of debtexhby Plaintiff as $1500 in attorney fees, $2063.75 in repair costs,
and $475 in late charges when none of these ataavere owed. (Dkt. 56-6 {1 7, 8, 9, 18, 20.)
Defendants falsely representéte amount of the debt owdxy Plaintiff as she did not
owe the attorney fees, repair sand late charges. (Dkt. 561§ 6—9.) Further, the statement
of undisputed material facts indicates that tresrges were not authoeit by law or agreement,
and Defendants do not present evidencghtow they were authorized. (Dkt. 581% 8, 9, 11, 13,
19, 20; Dkt. 56-1 at 5-6.) Plaintiff contends thatiolation of Section 16 supports a violation
of 1692f and cites three casesstapport this claim, only one afhich is a Northern District
decision. (Dkt. 56-1 at 12; Dkt. 58 at 7.) The caBsntiff cites hold tht if a debt collection
letter violates Section 1692f(1the debt collecr also violates Section 1692e(Bee, e.g.,
Acosta v. Credit BureauNo. 14 C 8198, 2015 WL 1943244, %t (N.D Ill. Apr. 29, 2015)
(“Because this Court has concluded thaaimiff has stated a claim under Section 1692f,
Plaintiff has also stated aaiin under Section 1692e.”) Although thecosta decision is
persuasive, just because a violation of Section 189&0 a violation of Section 1692e does not
necessarily mean the reversdrige. However, as discussedoae, Defendants violated Section
1692e in this case by misrepretsieg the amount of the deBtaintiff owed. Section 1692f(1)
prohibits the collection o& debt that is not authorized aw or agreement, thus, Defendants’
attempt to collect money from Plaintiff for attorney fees, repair costs, and late charges that were

not actually owed, is both unfair andconscionable. 15 U.S.C. § 1692f(1).
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Defendants raise the same two argumentgsponse to Plaintiff's claims under Section
1692f: (1) whether a debt collector violates the FDCPA is a factual dispudetfier of fact to
determine, and (2) the lack of an affidavitaahed to Plaintiff’'s mtion for summary judgment
prevents the court from making a determination thate are no genuine igsiof material fact.

As discussed above, these arguments are without merit.

Summary judgment is gramteon this claim, and Defendts are liable under Section
1692f for falsely representing tl@nount, character, and legal status of the debt they sought to
collect from Plaintiff.

[11.Liability under Section 16929

In her Motion for Summary Judgment andoReto DefendantsResponse, Plaintiff
moves for summary judgment of her claim un8ection 1692g of the FDCPA as Defendants
never sent a notice to Plaintiff or her couraeBection 16929 requires. (Dkt. 56-1 at 12—14; Dkt.
58 at 3-4.) Defendants argue that the requargs under Section 1692g were never triggered
since Plaintiff initiated the phone call to Defendaantd the email sent to Plaintiff's counsel was
filed incidental to litigation (Dkt. 57 at 4-5.)

Section 1692g(a) provides:

Within five days after the initial communication with a consumer
in connection with the dlection of any debt, a debt collector shall,
unless the following information is contained in the initial

communication or the consumdras paid the debt, send the
consumer a written notice containing-

(1) the amount of the debt;
(2) the name of the creditor to whom the debt is owed;

(3) a statement that unless the consumer, within thirty days
after receipt of the notice, disputes the validity of the debt,
or any portion thereof, the debt will be assumed to be valid
by the debt collector;

14



(4) a statement that if the consumer notifies the debt collector
in writing within the thirty-dayperiod that the debt, or any
portion thereof, is disputed, the debt collector will obtain
verification of the debt or eopy of a judgment against the
consumer and a copy of such verification or judgment will
be mailed to the consumer by the debt collector; and

(5) a statement that, upon the consumer's written request within
the thirty-day pend, the debt collector will provide the
consumer with the name and address of the original
creditor, if different fom the current creditor.

15 U.S.C. 8§ 1692g (2012). The required writteng®tnust be sent to the consumer unless the
debt collector knows the consumer is represented by a lawyer, in which case a debt collector
cannot communicate directly with the consuniasory, 505 F.3d at 773. Any notice sent to a
consumer’s lawyer must contain the samerimfation required by Sectiol692g in a notice to a
consumerld.

Although Defendants’ contention that onlycammunication from the creditor to the
debtor qualifies as an initial communication anthe FDCPA is incorrect, the phone call from
Plaintiff to Defendant Lucas on Septemb@r 2014 still fails to qualify as an initial
communication under Section 1692g. (Dkt. 57 at 4.) For exampleasalo v. Trident Asset
Mgmt.,the court asserted that a phaadl from the consumer to thebt collectowas an initial
communication under the FDCPASeee.g.53 F. Supp. 3d 1072, 1076 (N.D. lll. 2014). The
Defendant inKasalo orally relayed the elements oé@&8ion 16929 to the consumer during the
phone call.ld. at 1080. Comparatively, Defendant Luadis not provide Plaintiff with any
information about the debt over the phone and Ri&ntiff she could not talk to her about the
debt due to her representation. (Dkt. H6at 93-94.) Further, the FDCPA defines
“communication” broadly as “the conveying afformation regarding a debt directly or

indirectly to any person through any mediuh5’ U.S.C. § 1692a(2) (2012). Plaintiff's phone
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call to Lucas on September 9, 20da@kes not qualify as a “communien” as Defendants did not
convey information regarding the debtPlaintiff duringthe conversation.

Although the September 9, 2014 call does nalifuas an initih communication, the
email from Defendants to Plaintiff's attorney on November 14, 2014 constitutes an initial
communication. A letter from a debt collectora@onsumer’s lawyer is a communication under
the FDCPA.Evory, 505 F.3d at 777. Sectid692g’s notice requiremert triggered regardless
of whether the initial communication was dited at the consumer or his attorndg.
Specifically, it would be unsound “to suppose thabmmunication to a person’s lawyer is not a
communication to that person” as a consumer w&ilawyer would be at a disadvantage if the
debt collector was not requirdd provide the same notictd. The email from Defendants to
Plaintiff's attorney attaches adger outlining the feepurported to be owely Plaintiff. (Dkt.
56-3 at 6-7.) While this email satisfies thetfirsquirement of Section 1692g(a) by listing the
amount of the debt, it falls shaot fulfilling the remaining elerants. 15 U.S.C. § 1692g(a); (Dkt.
56-3 at 6-7.) Moreover, Defendamisversent a notice as requiredder 1692g(a). (Dkt. 56-6 1
22.)

Defendants argue that the November 14, 2014lemRlaintiff's counsel was incidental
to litigation and therefore didot trigger the requirements @692g. (Dkt. 57 at 4.) Defendants
support this argument by citing to 1692g(d), notihgt “[a] communicatio in the form of a
formal pleading in a civil action shall not be tehas an initial communication for purposes of
subsection (a),” but do not support this argunvétti any case law. 15 U.S.C. § 1692g(d); (Dkt.
57 at 4.) Defendants’ expansive reading of 168pg({ould allow debt collectors to avoid the
notice requirements of 1692g simply by filing argaaint. The text of 1692g(d) indicates that

“formal pleading[s]” shall not be treated astial communications; an email from a debt
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collector to a consumer’s lawy is clearly not dformal pleading.” 15 U.S.C. § 1692g(d). A
notice of sale does not qualify as a formagaling for purposes of 1692e(11), which similarly
creates an exception for formal pleadingse e.gHeyer v. Pierce & Associates, P,Glo. 14 C
854, 2017 WL 75739, at *12 (N.DIl. Jan. 9, 2017). IiHeyer, the court persuasively explained
that a notice of sale was nopkading as defined by Rule 7 Black’'s Law Dictionary, and did
not perform functions congpable to a pleadindd. Similar to a notice of sale, an email is not
“(1) a complaint; (2) an answén a complaint; (3) an answer to a counterclaim designated as a
counterclaim; (4) an answer to a crossclaim; (5) a third-party comjdl®) an answer to a third-
party complaint; and (7) if theourt orders one, a reply to amswer.” Fed. R. Civ. P. 7(a).
Further, while this email was sein connection witlthe underlying stateourt proceeding, an
email is never filed with the court as arf@l pleading. (Dkt. 56-3at 6-7.) Therefore,
Defendants’ email to Plaintiff’'s counsel orodember 14, 2014 triggered the requirements of
Section 1692gSummary judgment is granted on thisicl, and Defendants are liable under
Section 1692g for failing to provide Plaintifha her lawyer with a notice as required under

Section 1692g.

CONCLUSION

For these reasons, the Court grantsriifis Motion for Summary Judgment against

Defendants.

Date: March 28, 2018

Virginia M. Kendait’
nitedStateDistrict Judge
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