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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHICAGO STUDIO RENTAL INC., and )
CHICAGO STUDIO REAL ESTATE )

HOLDINGS, LLC )
)
Plaintiffs, )
) No. 15 C 4099
V. )
) Judge Sara L. Ellis
ILLINOIS DEPARTMENT OF COMMERCE )
AND ECONOMIC OPPORTUNITY, )
ILLINOIS FILM OFFICE, and )
BETSY STEINBERG, irher individual )
and official capacity, )
)
Defendants. )

OPINION AND ORDER

Feeling shut out of the television anidhf production business in Chicago, Plaintiffs
Chicago Studio Rental Incorpied and Chicago Studio Reakd&is Holdings, LLC, collectively
doing business as Chicago Studio City (“CSQted suit against the lllinois Department of
Commerce and Economic Opportunity (“IDCEQ”), the lllinois Film Office (“IFO”), and Betsy
Steinberg (“Steinberg”), the former managingedtor of IFO, (colletively, “Defendants”),
alleging that Defendants conspiredsteer film and television pduction work in the City of
Chicago to Chicago Film Studidoldings, LLC a/k/a Chicago Film Studios Industrial Real
Estate Holdings, LLC (“Cinespace”) in violatioh Sections 1 and 2 of the Sherman Anti-Trust
Act, 15 U.S.C. 8§ Bt seq.CSC also alleges that Steinbergher individual capacity, violated its
equal protection and due process rights uitte Fourteenthral Fifth Amendments,

respectively.
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The Court previously dismissed CSC'’s iditamplaint against IDCEO and Steinberg in
her official capacity on the basis of sovgreimmunity, and dismissiethe due process and
antitrust claims against Steinberg in her individiggacity for failure to adequately plead those
claims. CSC filed its amended complaint in #erapt to address thosesues and added IFO as
a Defendant as well. Defendants now moveismiss the antitrust (Count Il) and due process
(Count Ill) claims of the amended complaiai], arguing that the amtust claims against
IDCEO, IFO, and Steinberg in her official cafpp@re barred by sovereign immunity, and that
CSC has failed to adequately allege its remgiclaims against Stefberg in her individual
capacity. Because IDCEO, IFO, and Steinberganofficial capacity are immune from suit
under the Sherman Act, and because CSC has faildtge an antitrust jary, the Court grants
the motion to dismiss Count Il. The Couragts Steinberg’s motion to dismiss Count Ill
because CSC has not alleged that Steinbergveelpt of a constitutionally protected property
interest.

BACKGROUND"

IDCEO is a division of the lllinois governmenit is tasked with “rais[ing] lllinois’
profile as a premier global bmgss destination; and to pide a foundation for the economic
prosperity of all lllinoisans, through coondition of business ragtment and retention,
provision of essential capiteo small businesses . . . and admiirdtion of state and federal grant
programs.” Doc. 38 1 6. IFO is a division of IDCEO. Steinberg wadidmaging Director of
IFO at all times relevant to thaction. IFO’s principal purpose tis support film, television and
commercial production activity inlihois, particularly in Chicgo (the “Chicago Film Production

Market”). One method of support is to offsoducers tax credits for bringing their film

! The facts in the background section are takem {@8C’s Amended Complaint and are presumed true
for the purpose of resolvingdRule 12(b)(6) challenge§ee Virnich v. Vorwaldb64 F.3d 206, 212 (7th
Cir. 2011).



production business to lllinois. Tdugh its authority to@prove these tax credits, IFO is able to
exert control over Chicagoriented producers.

Since 1979, CSC has operated film anevision productiorstudio facilities and
provided equipment to producers of films, @&&n programs, and commercials in Chicago.
Until 2010, CSC successfully provided such servingShicago and received repeat business
from Hollywood studios and other Chicago-oitied producers. In 2010, however, Cinespace
entered the Chicago Film ProductiMarket as CSC’s competitoiT hereafter, CSC’s business
declined due to Defendants’ actions. Spealfy, IDCEO began steé@g Chicago-oriented
producers to Cinespace. Because these prodweaigo receive lllinois tax credits, IDCEO
was able to use its authority in approving thsecredits to persuagoducers to take their
business to Cinespace.

In early 2014, Steinberg confirmed theesing of production of the NBC television
series “Chicago Fire” to Cinespace when t&ributed to Governor Quinn the following
direction: ‘Cinespace Chicago. We need to supihistas a State.”Doc. 38  59. Governor
Quinn expressed his preference for Cinesjmgdaolding annual presonferences regarding
Chicago production revenue at Cinespacectlifees in 2011, 2013 and 2014. Governor Quinn
declined repeated invitations visit CSC’s facilities. Iraddition, IDCEO did not show
Chicago-oriented producers CS@gilities when the producers were looking for studio space,
did not afford CSC the opportunity to bid folopuction opportunities, dinot include CSC in
any meetings or events to promote productidiviéies in Chicago, and fostered a belief among
producers that in order to receive tax cretlie producers had toitg their business to
Cinespace. As a result of the Quinn admiatsin’s preference fomal steering of production

business to Cinespace, CSC lost milliohslollars in potential revenue.



Additionally, due to Cinespace’s politicatélabor union contacts, it received millions of
dollars in state grant money from lllinois undee Quinn administration. In November of 2014,
Cinespace applied for and received $10,000,000 in grant funds to purchase seven properties near
its facilities. Following a raew by Governor Rauner’s adnistration, however, it was
discovered that Governor Quinn’s administrati@a not abided by the normal procedures in
approving the grant. GovernBauner terminated the gtaand reclaimed the $10,000,000 in
grant funds. IDCEO told CSC that no funds wavailable when CSQosight grant assistance.

Defendants’ actions of awarding grant$ionespace and directing film producers to
Cinespace resulted in Cinespace obtainingpaapoly in the Chicago Film Production Market.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) chafies the sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the complaiutd draws all reasonable infeces from those facts in the
plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive a
Rule 12(b)(6) motion, the complaint must not opigvide the defendant with fair notice of a
claim’s basis but must also be facially plausibshcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ke also Bell Atl. Corp. v. Twomp§50 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdhpiausibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678. “While a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detddetlal allegations, a plaintiff’'s obligation to

provide the ‘grounds’ of his ‘erttement to relief’ requires motéan labels and conclusions, and



a formulaic recitation of the elemema cause of action will not do.Twombly 550 U.S. at
555 (internal citations omitted). “The plaudilyi standard is not akin to a ‘probability
requirement,’ but it asks for more than a sheasjmlity that a defendant has acted unlawfully.”
Igbal, 556 U.S. at 678.
ANALYSIS

Antitrust Claim

A. Eleventh Amendment I mmunity

The Court previously dismissed CSC’aints against IDCEO and Steinberg in her
official capacity on the basis of Eleventh Amaenent sovereign immunity. CSC has repleaded
its antitrust claim against IDCEO and Steinbirger official capacity and added IFO as a
Defendant on this claim. Defendants again mowdigmiss this claim on the basis of sovereign
immunity. As noted in the Cotss prior Order, the Eleventh Aemdment to the United States
Constitution prohibits citizens from filing suit against a sovereign state. U.S. Const. amend. XI;
see Ameritech Corp. v. McCgrizf7 F.3d 582, 585 (7th Cir. 2002). Although the Eleventh
Amendment does not expressly prohibit suits against a state brought by its own citizens, the
Supreme Court has held that saaitions are also prohibitedmeritech 297 F.3d at 585 (citing
Edelman v. Jordgd15 U.S. 651, 662—63, 94 S. Ct. 1347, 39 L. Ed. 2d 662 (1974)). This
immunity applies not only to states, but also exsaiadstate agencies and state officials sued in
their official capacity.Kroll v. Bd. of Trs. of Univ. of 11].934 F.2d 904, 907-08 (7th Cir. 1991).

The Court previously held that IDCEO is atstagency and that Steinberg is an official
of that agency, therefore they are immune frormisdederal court unlesan exception applies.
Doc. 24 at 6-7. IFO is a component of IDCECSC does not argue thattie is any distinction

between IFO and IDCEO that is relevant togbeereign immunity analysis and the Court is not



aware of any distinction. Therefore IFO, as pdtDCEOQO, is an agency of the state of lllinois,
and it enjoys the same sovigreimmunity protectionsKroll, 934 F.2d at 907—-08 (sovereign
immunity applies to state agencies).

CSC argues that sovereign immunity doeshawotits claims against Defendants because
they were acting as non-sovereign actors vithey engaged in the alleged anti-competitive
conduct at issue here. Undearker v. Brownstates acting in their sovereign capacity are
immune from liability under the Sherman Assten if their conduct limited competition. 317
U.S. 341, 351, 63 S. Ct. 307, 87 L. Ed. 315 (19433C once again asks the Court to apply the
two-part test fronlN.C. State Board of Dental Exarmars v. Federal Trade Commissjor U.S.
---, 135 S. Ct. 1101, 1109, 191 L. Ed. 2d 35 (2015), to determine wirgHesrimmunity
should apply in this case. The@@t previously rejected the apgion of this test because the
cases in which courts have wéd it dealt strictly with non-soweign actors that were controlled
by active market participants, and CSC had Heget that any of the Defendants were active
market participants or were coriteal by active market participanDoc. 24 at 7-8. CSC has
now amended its complaint to allege that IIEC&"d IFO acted as market participants, and
therefore argues that the Court should applyNit& Statdest.

The Court finds that CSC’s conclusorieghtion that IDCEGnd IFO were active
market participants is insufficient to trigger application of8h€. Statdest. Beyond the bare
assertion that they are market participant§ebdants have nothing in common with the entity
in question iNN.C. State InN.C. Statethe defendant was the Nioi€arolina State Board of
Dental Examiners (the “Board”N.C. State135 S. Ct. at 1107. The Board was comprised of
dentists who were actively engagia the practice of dentistryhich the Board was created to

regulate.ld. In the present case there are no atiega that plausilyl suggest that any



Defendants are participating in the ChicagonAProduction Market. Defendants do not produce
film or television programs, they do not empfdgn production staff, and they do not lease or
otherwise provide production féities or equipment. Simplgut, there are no allegations,
beyond CSC'’s say so, that Defendasute active market participgror are controlled by active
market participants. Therefore, the Court declines to apply the teshNfonstate.

The appropriate test for whethHearkerimmunity applies here is the same one upon
which the Court relied in its pnidrder—the four-part test fro@zajkowski v. State of Illingis
460 F. Supp. 1265 (N.D. Ill. 1977). Gwagain, the factors of this test are: (1) whether suit is
brought against a public or private entity, (2)etler the alleged condutlow[s] from an
affirmative command of the legislature[,]” (3) ether the public entity is the state or a
municipality or some other subordinate stgbvernment entity, and (4) whether the “state
program is enacted for the public good rathantto further private financial objectivesld. at
1279-80. CSC has not provided angiional argument as to wiBarkerimmunity should not
apply under th€zajkowskiest, therefore the Court’s prioralysis stands and the Defendants
are entitled td?arkerimmunity. SeeDoc. 24 at 8-9.

Finally, CSC argues that Steamg was acting outside the scagfeher employment or in
bad faith when she “solicit[ed] grant funds for private businesses liles@ace,” Doc. 46 at 8,
and therefore is not entitled immunity. CSC cites no legal ority for the proposition that
bad faith or actions outside of her scap@mployment result in a waiver Barkerimmunity
for Steinberg. CSC only citésoover v. Ronwif466 U.S. 558, 568, 104 S. Ct. 1989, 80 L. Ed.
2d 590 (1984), for the proposition that sovgneimmunity does not attach where a non-
sovereign representative of the statadng as a commercial participaftooverhas no

bearing on the applicability ¢farkerimmunity to the actions of state officials who may be



acting in bad faith or outside the scope ofrtleenployment. Because CSC has not provided the
legal basis for this argument, the@t will not consider it furtherSee United States v. EIS79
F.3d 740, 747 (7th Cir. 2009) (“Perfunctory amttleveloped arguments as well as arguments
unsupported by pertinent authority are waived.”).

B. Antitrust Injury

Defendants also argue that CSC'’s antitrusitifails because CSC has not alleged that it
suffered an antitrust injury. estion 4 of the Clayton Act, 18.S.C. § 15, provides private
parties with the right to pursicivil actions to enforce lations of the Sherman AcSanner v.

Bd. of Trade of the City of Chicagé2 F.3d 918, 926 (7th Cir. 1995). To have standing to bring
a claim for a violation of the amtust laws, plaintiffs must adequdy plead an antitrust injury.

Id. But not “all injuries caused by illegal antigtuactivities are [] necessarily compensable
injuries.” Id. Rather, the “injur[y] must stem directfyom the reason that the activity is
prohibited.” Id. In other words, an antitrust injuiy only found where the injury stems from
“acts that reduce output or raigprices to consumersChicago Prof’| Sports Ltd. P’ship v. Nat'l
Basketball Ass’n961 F.2d 667, 670 (7th Cir. 1992).

CSC argues that to survive a motion to dismiss, it must only plead “anticompetitive
conduct, monopolization, or attempted monopol@ats those are types of antitrust injury.”
Doc. 46 at 12. CSC provides no citation to supgios contention, likely because this is not the
law. “[A]nticompetitive conduct, monopolizationr attempted monopolization” are examples
of conduct that might violate the Sherman Act, without some injury to consumers, in the
form of increased prices or decreased outputingrisom that conduct, a plaintiff lacks standing

to assert an antitrust clainganney 62 F.3d at 926. At most, C31@s alleged that Defendants’



anti-competitive conduct has impeded its ability to participate in the nfabkthat is not an
allegation of harm to consumers, rather it isaam to CSC itself and this is not sufficiei@ee
James Cape & Sons Co. v. PCC Constr, @63 F.3d 396, 400 (7th Cir. 2006) (allegation that
defendants colluded with state employees irrigiging scheme failed to state a claim under the
Sherman Act where the bid rigging scheme onliyrteal plaintiff, a competing bidder, and did
not harm the consumers, the State, despite the scheme being anti-competitive). Therefore, the
Court grants Defendants’ motion to dismiss thetaursi claim. “Generally, if a district court
dismisses for failure to state a claim, the tstould give the party @opportunity to try to
cure the problem, even if the court i®pkical about the prospects for succedddusch v.
Stryker Corp. 630 F.3d 546, 562 (7th Cir. 2010). Theu@ has given CSC an opportunity to
cure this deficiency and it failed do so. Therefore, the Coudlismisses the antitrust claim with
prejudice.
. Due Process Claim

Steinberg moves to dismiss CSC’s duecpss claim arguing th&SC has not alleged
that Steinberg deprived it af constitutionally protected propgiinterest or that Steinberg
engaged in conduct that shocks the consciencerdir to adequately plead a due process claim
under the Fourteenth Amendme@SC must allege a recoged constitutionally protected
property interestKim Constr. Co. v. Bd. of Trs. of the Vill. of Mundeldia F.3d 1243, 1245
(7th Cir. 1994). To qualify as a constitutiongbsotected property interest, the right must be
created by “existing rules or und&mding that stem from an ingendent source such as state

law.” Id. at 1245-46.

2 In the Amended Complaint, CSC includes a bare allegation that Defendants’ actions “[ijncreased actual
and transaction costs to produce film, televisionrangies in Chicago to other consumers of those

services in the Chicago Film Production Market.” D&8.y 68. In addition to being conclusory, CSC

does not raise this injury in its response effectively waivin®drry v. Delta Airlines, In¢.260 F.3d

803, 810 (7th Cir. 2001) (non-moving party’s failtioeraise issue in response resulted in waiver).

9



In the Amended Complaint CSC states thhtad a protectable progg interest “in the
business they operate, the landpiplication of the gt process and financial benefits provided
by the [I]IDCEO and [IFO], and [CSC’s] freedomdontract under the Contract Clause of the
Unite State[s] Constitution.” Doc. 38 1 88. Hawee CSC does not articulate in the amended
complaint or its response the basis for findirgf these alleged intests are constitutionally
protected. Instead, CSC relies solely on theraggu that Steinberg’s conduct was arbitrary and
shocks the conscience. Spemfly, CSC contends that Stearly steered business to CSC'’s
competitors and boycotted CSC'’s studio. Evehefke allegations were sufficient to shock the
conscience, they are insufficiegntsupport a due process claintaese they do not articulate a
protected property interesfee Kim14 F.3d at 1250. The rights to maintain a business and
contract with customers are not protected under the Due Process @&&&®utdoor, Inc. v.
Vill. of Plainfield, 959 F. Supp. 2d 1054, 1067 n.4 (N.D. Ill. 2013). Therefore, the Court
dismisses CSC'’s due process claim, and bedhesgourt previously dismissed this claim on
the same basis and CSC has once again failedke ameffort to remedy the issue, the Court
finds that further attempts to amend would kddu Thus, the dismissal is with prejudicBee

Bausch 630 F.3d at 562.
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CONCLUSION
For the foregoing reasons the Court grants Defendants’ motion to dismiss Counts Il and
lIl of the Amended Complaint [41] with prejudicdhe only remaining claim is Count | against

Steinberg in her individual capity. Steinberg’s answer @ount | is due April 26, 2017.

(

SARAL. ELLIS
United States District Judge

Dated: April 3, 2017
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