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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IRYNA DOCHAK, et al.,

Plaintiffs,

V. No. 15 C 4344

POLSKIE LINIE LOTNICZE LOT S.A,, Judge Virginia M. Kendall

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiffs are a group of eighindividuals, representing themlves, six of their minor
children, and a putative agds of similarly situated individls, who suffered economic losses
after experiencing flight delays cancellations on flights operated by Defendant Polskie Linie
Lotnicze LOT S.A. (“LOT”) airlines. OrMay 27, 2016, the Court dismissed Counts Three,
Four, Five, Seven, Eight, Ten, E&y and all individual claims tine extent they sought redress
for breach of contract due to violationsRégulation No. 261/2004 of the European Parliament
and European Council.SéeDkt. 54.) Plaintiffs’ only remaing claims (Counts One, Two, Six,
and Eleven) are those that seek economic darhémredelay or cancellatn of international air
travel in violation of Articls 19 and 22 of the Convention for International Carriage by Air

(“Montreal Convention”) (Dkt. 24.)

1 On November 28, 2016, this Court dismissed the claims of seven of the eight plaintiffs who failed tdoappear
their court-ordered depositions.

2 The Court also limited potential damages under the Montreal Convention to the extent that Plaintiffs sought
“economic damages and not [] damages for inconveaien psychological or physical injuries.ld

% The Court denied LOT’s motion to dismiss Counts One, Two, Six, Eleven, and individual lotaing$t under the
Montreal Convention.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2015cv04344/310457/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2015cv04344/310457/155/
https://dockets.justia.com/

Under current consideration are thrediors filed by LOT: (1) Defendant’s Motion for
Judgment on the Pleadings regarding the awitha of attorney fees under the Montreal
Convention (Dkt.118); (2) a Motion t@ismiss Plaintiffs’ Class Q#fication Claims (Dkt. 139);
and (3) Defendant’s Motion for Partial Summangddment to Dismiss All oPart of Plaintiffs’
Individual Claims (Dkt. 129). For the reasonatstl herein, LOT’s Motion for Judgment on the
Pleadings and its Motion to Dismiss Plaintiffs'aS$ Certification Claims are granted. LOT’s
Motion for Partial Summaryugigment is granted in paahd denied in part.

l. Motion for Judgment on the Pleadings (Dkt. 118)

Plaintiffs’ allege that they are “entitled teasonable attorneys [sic] pursuant to Article
22(6) of the Montreal Convention.”S¢e, e.g.Dkt. 1§ 347, 431.) Pursuant to Rule 12(c), LOT
seeks to dismiss Plaintiffs’ claims for attornefees, arguing that the Montreal Convention only
permits attorneys’ fees when domestic law providegshem and there 130 such statute or rule
that allows for the recovery of fees under these circumsténces.

LEGAL STANDARD

Motions for Judgment on the Pleadings bittugursuant to Ruld.2(c) are reviewed
under the same standard that applies to motmksmiss under 12(b)6 Fed.R.Civ.P. 12(c);
Buchanan—Moore v. County of Milwauké&0 F.3d 824, 827 (7th Cir. 2009). To survive a
12(b)(6) motion, the claim must provide enouglatfial information to state a claim for relief
that is plausible on its face and “raise ghtito relief above the speculative levelBell Atl.
Corp.v. Twombly 550 U.S. 544, 555 (2007)A claim is facially plasgible “when the pleaded
factual content allows the court to draw the osable inference that tleefendant is liable for
the misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009). #&te 12(b)(6) stage, all

of the “factual allegationsontained in the complaint” nstibe “accepted as trueTwombly 550




U.S. at 572. Furthermore, well-pled facts atewed in the light most favorable to the
plaintiff. See United Cent. Bank v. Davenport Estate 8T F.3d 315, 318 (7th Cir. 2016).

But “legal conclusions and conclusory allegations merely reciting the elements of a claim are not
entitled to this presumption of truth.McCauley v. City of Chi.671 F.3d 611, 616 (7th Cir.
2011).

DISCUSSION

Prior to the implementation of the dvitreal Convention, a complex system of
conventions, treaties, and domestic lgaverned international carrier liabilitySompo Japan
Ins., Inc. v. Nippon Cargo Airlines G0522 F.3d 776, 780 (7th Cir. 2008). The Montreal
Convention was the product of a United Nati@ifort to unify the disjointed and complex
system of airline liability and recognized “timportance of ensuring pettion of the interests
of consumers in international carriage by aid dime need for equitable compensation based on
the principle of restitution.” Montreal Convieon, pmbl. The Montreal Convention which came
into force in 2003, has been signed by more thandaMtries that each have their own distinct
legal regimesSompo Japan Ins., InG22 F.3d at 781.

Article 22(6) of the Montreal Conventiomhich governs the availability of attorneys’
fees, recognizes that ratifying countrieshose domestic courts adjudicate claims brought
pursuant to the Montreal Convention, have diffg laws, as the Conveah provides that “this
Article shall not prevent the court from awardimg,accordance with its own Igwn addition,
the whole or part of the court costs and of dieer expenses of thdigation incurred by the
plaintiff, including interest.” Montreal Convention art. xxii(6)Article 22(6) does nothing more
than authorize courts to applyethown domestic law regarding the availability of fees when a

party requests costs and fees.



As a result, we turn to domestic law to $keattorneys’ fees aravailable to Plaintiffs
under the circumstances. “Our basic point reference when coimkering the award of
attorney’s fees is the bedrock principle knowrthes American Rule: Each litigant pays his own
attorney’s fees, win or lose, unless awgabr contract provides otherwise Baker Botts L.L.P.

v. ASARCO LLC135 S. Ct. 2158, 2164 (2015) (quotiHgrdt v. Reliance Standard Life Ins.
Co, 560 U.S. 242, 252-253 (2010)).

Plaintiffs have failed taespond to LOT's motion and thdsve not articulated what
statute or rule contradicts the &ncan Rule and authorizes theypeent of their attorney’s fees,
nor did they identify any such statute in theimgsaint. This, in itself, would be a sufficient
ground for the denial of the request for féess since undeveloped vonresponsive pleadings
constitute a waiver on the part of theghgent party who chose not to respon@&onte v. U.S.
Bank, N.A. 624 F.3d 461, 466 (7th Cir. 2010) (“Failure to respond to an argument . . . results in
waiver.”). Regardless, the Colmds not otherwise identified any such statute or rule that entitles
Plaintiffs to their attorney’sefes. Additionally, severaourts, including aother district court
within this district, have rejected similar requekir fees, repeatedly fimy that parties are not
entitled to attorneys’ fees undéhe Montreal Convention andahno other statute or rule
provides for them.See Muoneke v. Compagnie Nationale Air Frar830 F. App’x 457, 462
(5th Cir. 2009) (finding that Montreal Convention does not “providéndapendent basis” for
awarding attorneys’ fees and that the plaintifhs identified no federal law that permits an
award of attorneys’ fees in this case, and theeg@ rule that we employ requires each party to
bear his own attorneys’ fees in the alegeaf a statute authiaing a fee award”)see alsdBytska
v. Swiss Int'l Air LingLtd., No. 15-CV-483, 2016 WL 694837&t *3 (N.D. ll. Nov. 28, 2016)

(refusing to authorize the payment of attosiefees for claim brought under the Montreal



Convention under Rule 54). For these reasond;$@otion for judgmenbn the pleading as to

the unavailability of attorneys’ fees under the Meat Convention is granted.

. Motion to Dismiss Class Certification Claims (Dkt. 139.)

On September 12, 2015, Plaintiffs filed adpeholder” Motion for Giss Certification to
preserve their class claimsSgeDkt. 14.) Plaintiffs withdrewtheir motion without prejudice on
September 25, 2015, after LOT stipulated tha&t mhotion was timely and that it would not
attempt to moot Plaintiffs’ claims by proffering alB®%8 offer of judgment. (Dkt. 18.) As part
of its motion to dismiss filed in December 2015, T@oved to strike Platiffs’ class claims.
The Court denied this attempt to strike thassl claim in its May 27, 2016 Order, finding that it
was premature to address class issues ajuhetiure but noted thdbllowing discovery, LOT
could “move under Rule 23(c)(1)(A) . . . [for an ordénhat class action isnwarranted.” (DKkt.
54 at 18.) In the intervening 18 months, Rifm failed to move fo class certification.
Following the conclusion of discovery, LOT affiatively moved to deny Plaintiffs’ class

certification claims pwguant to Rule 23.

LEGAL STANDARD

Rule 23 governs all aspectsliigation specific to clasactions, including the timing of
class certification, requiring thaburts determine whether to tigr an action as a class action,
“[a]t an early practicable time after a person soles sued.” Fed. R. Civ. P. 23(c)(2)(A). “A
court may certify a plaintiff class when the nahpaintiff demonstratethat the proposed class
meets the four requirements of Rule 23(a)-mptosity, commonality, typality, and adequacy
of representation—and at least onetted branches of Rule 23(bMulvania v. Sheriff of Rock

Island Cty, 850 F.3d 849, 858-59 (7th Cir. 2017). “Arfyaseeking class certification must



affirmatively demonstrate his compliance with Rale—that is, he must be prepared to prove
that there are in fact sufficiently numerous parties, common questions of law or faciVede.”
Mart Stores, Inc. v. Duke864 U.S. 338, 350-51 (2011).

Consistent with Rule 23, “a court may dengsd certification even before the plaintiff
files a motion requesting certificationKasalo v. Harris & Harris, Ltd. 656 F.3d 557, 563 (7th
Cir. 2011);Cook Cty. Coll. Teachers Union, LocBb00, Am. Fed’'n of Teachers, AFL-CIO v.
Byrd, 456 F.2d 882, 885 (7th Cir. 1972) (“One oppgsa class action may move for an order
determining that the action may not be maintaiag@ class suit.”). When a defendant moves to
deny class certification dhe close of discovergs LOT has done here, Plaintiffs still bear the
burden of demonstrating that stacertification is appropriateSeee.g, Lee v. Children’s Place
Retail Stores, In¢ No. 14 C 3258, 2014 WL 5100608, at *2.IN Ill. Oct. 8, 2014) (“Even
when the defendant initiates the court’s reviefwclass allegationghe burden remains on the
plaintiff to establish that the suit mdbe maintained as a class actionSpagnola v. Chubb
Corp,, 264 F.R.D. 76, 92 (S.D.N.Y. 2010) (“Even thbautipe issue of cks certification thus
comes before the Court on Defendants’ motios, liirden remains on Plaintiffs to prove that
each of the required elements for class ceatifon under Rule 23 has been satisfied/ijiole v.
Countrywide Home Loans, In@246 F.R.D. 637, 640 (S.D. Cal. 200&}f'd, 571 F.3d 935 (9th
Cir. 2009) (noting that “[tlhe pty seeking certification bearsetburden of showing that each
of the four requirements of Rule 23(a) and assteone of the requirements of Rule 23(b) have
been met” when evaluating motion brought byeddant to deny class ntication near the
close of discovery). In circumstances wheredéindant moves to strilidass allegations prior
to discovery as LOT initially did here, courts often impose a higher burden on defenfaats.

Bryant v. Food Lion, In¢ 774 F. Supp. 1484, 1495 (D.S.C. 199tefendants have the burden




of demonstrating from the face of plaintifisomplaint that it will be impossible to certify the
classes alleged by the plaintifisgardless of the facts the piaifs may be able to prove; see

also Mauer v. Am. Inteontinental Univ., Ing.No. 16 C 1473, 2016 WL 4698665, at *2 (N.D.

lIl. Sept. 8, 2016) (“Unlike with a motion faclass certification, on a rtion to strike class
allegations, the defendant, as the movant, bearsutttken of persuasion.”pistrict courts have
“broad discretion to determine whether certification of a class—action lawsuit is appropriate.”
Chavez v. lllinois State Police51 F.3d 612, 629 (7th Cir. 2001) (quotiMgra v. Nuclear

Measurements Corpl07 F.3d 466, 474 (7th Cir. 1997)).

DISCUSSION

LOT’s motion attacks almost every requiremehiRule 23 necessary to certify a class,
arguing that the proposed class lacks comatity, typicality, ascertainability, adequate
representation, and that Rule 23(b)(3) does not justify certification eoalisidual damages
determinations will predominate common issues and Rule 23(b)(1) is inapplicable to the
remaining claim$.(Dkt. 140.) Plaintiffs have failed tsubstantively respond to LOT’s motion,
instead arguing that LOT improperly brought itstimo pursuant to Rule 12(b)(6). (Dkt. 149.)
Plaintiffs spend the majority of their responseebarguing that a motion to dismiss is not the
proper vehicle to dispose of skcertification claims and ass#rat “nowhere in the body of its
motion and in accompanied memorandum of law f@ats the defendant spifically indicates
that this “motion to dismiss” is brought pursuant to and in accordance with Rule 23(c)(1)(A) of

Fed.R. Civ. Procedure.”ld. at 6.)

® LOT does not argue that the propostass lacks sufficient numerosity. Pléfiis have asserted that there are at
least 100 members in the putative clas§Vhile there is no magic numbdhat applies to every case, a forty—
member class is often regarded as sufitito meet the numerosity requirementulvania v. Sheriff of Rock
Island Cty, 850 F.3d 849, 859 (7th Cir. 2017).



Plaintiffs are mistaken. Although LOT’s moti is titled a “Motion taDismiss Plaintiffs’
Class Certification Claims,” thenotion is unequivocal that it isrought pursuant to Rule 23.
(SeeDkt. 139 at 1) (LOT “moves pursuant to FealeRule of Civil Procedure 23 for an order
dismissing Plaintiffs’ class certification claifyjs (Dkt. 140 at 1) (the evidence shows that
Plaintiffs’ claims cannot be certified under Rule &3the Federal Rules of Civil Procedure.”).
LOT’s motion and supporting memorandum do notoke Rule 12 in any substantive way.
Plaintiffs bear the burden of demstrating that class certification is appropriate. Here, the Court
specifically denied the initial motion challengitize class action and permitted discovery on the
matter to proceed at the same time as the facbdery in this case. As such, Plaintiffs had
ample opportunity to perform classscovery, were directed to dbat, and now have wholly
failed to address the merits of LOT’s motion. Théas been a pattern of behavior in the case.
Plaintiffs’ counsel often seeks extensions ananvgiven time to respond, fails to address the
issues at hand. More than onites Court has had to imtene to keep Plaintiffs’ counsel at task.
Here, he was given the opportunégd the time to respond to thmtion and he has failed to do
S0 in any way except to diverteiCourt to another issue, not thee at hand. As a result, LOT’s
motion is granted.

Regardless, even if the Cowrere to analyze the merits ofass certification without any
substantive input from Plaintiffs, as it has done, certification isrsitl appropriate. Plaintiffs
have not adequately defined the class, althougpbudgooses of this angis, the Court will look
to their class definition irtheir withdrawn placeholder &a certification motion. There,
Plaintiffs proposed a class of thousands WeSidents who suffered multi-hour delays on LOT
flights on or after January 1, 2013, resultingnfr an issue other than “extraordinary

circumstances” on flights between countries th#fied the Montreal Convention. (Dkt. 14 at 3-



4.) As discussed extensively in the Coudisalysis of LOT’s motion for partial summary
judgment below, each putative plaintiffsagh centers on two individualized and unique
inquiries: (1) the naturef the affected plaintiffs day and whether LOT took reasonable
measures to avoid it; and (2) whether LOT took reasonable steps to mitigate economic loss as to
each delayed passenge&ee Rambarran v. Dynamic Airways, LIN®b.14-cv-10138, 2015 WL
4523222, at *5 (S.D.N.Y. July 27, 29) (“Measures taken toleok or otherwise accommodate
passengers experiencing delay—as well as measkes to prevent the iginal delay-causing
events—are relevant to determig liability under Article 19.”);see, e.g., Giannopoulos v.
Iberia Lineas Aereas de Espana, S.A., Operadora, Sociedad Uniperstmall C 775, 2012
WL 5499426, at *4-5 (N.D. Ill. Nov. 9, 2012). Asdnitiffs concede, & putative class would
comprise thousands of passengers from hundoédsifferent flights, where each flight was
canceled for a different reason and each passevagepotentially treated differently by LOT as
a result of the delay. Due to these individualig=dies, it is far from clear that Plaintiffs could
satisfy the commonality requirement of Rule 23, WwHiequires the plaintiff to demonstrate that
the class members ‘have suffered the same injurWal-Mart Stores, Inc. v. Duke564 U.S.
338, 349-50 (2011) (quotin@en. Tel. Co. of Sw. v. Falcod57 U.S. 147, 157 (1982)).
Commonality “must be of such atoee that it is capable of classwide resolution—which means
that determination of its truth or falsity will resolaa issue that is central to the validity of each
one of the claims in one strokdd. at 350. “Where the defend&nallegedly injurious conduct
differs from plaintiff to plaintiff as it did [rere], no common answers are likely to be found.”
Suchanek v. Sturm Foods, Ing64 F.3d 750, 756 (7th Cir. 2014)The issues of liability unique

to each putative plaintiff could also precluderadihg of typicality. Typicality is satisfied when




the named plaintiff's claim “ariseBom the same event or pteme or course of conduct that
gives rise to the claims atther class members and is lihea the same legal theoryWuro v.
Target Corp, 580 F.3d 485, 492 (7th Cir. 2009) (intergabtation marks and citation omitted).
Here, except for potentially a hantlbf exceptions, the named plaintiff's claim did not arise out
of the same events or practice as there are husndifedot thousands dfights at issue, each
delayed or canceled for differergasons. At least one court @gamine the issue has denied
class certification on this groun&ee RambarrarB015 WL 4523222, at *5.

Similar issues also preclude a finding of predominance underR(¢(3). The Court
notes that Rule 23(b)(1), which permits cecaition when the requiremts of Rule 23(a) are
satisfied and prosecutinggparate actions bydividual class membersoumld create a risk of
“inconsistent or varying adjucitions with respect to individual class members that would
establish incompatible standamfsconduct for the party opposingetielass” is inapplicable here
because the Montreal Convention requires individadlimquiries that will necessarily result in
variable determinations of lial§i and damages. Fed. R. Civ.23. Therefore, for a class to be
certified, plaintiffs must satisfgne of the elements of Rule 23(b) addition to satisfying all of
the requirements of Rule 23(a). Rule 23(b)§8)ymits certification of a class when the court
finds that the “questions of law or facommon to class members predominate over any
guestions affecting onlyndividual members, and that a clas8acis superior to other available
methods for fairly and efficienthadjudicating the controversyltl. Predominance includes a
similar but far more demanding inquiry than commonal&ymchem Prods., Inc. v. Windsé21
U.S. 591, 624 (1997). Denial dafertification due to failure tcsatisfy the predominance
requirement is appropriate when there are “pdertzed facts of each plaintiffs claim” as there

are here.Kartman v. State Farm Mut. Auto. Ins. C634 F.3d 883, 889 (7th Cir. 2011). In fact,

10



courts analyzing similar claims under the Montt@ahvention have routinely declined to certify
classes due to the individualizedture of claims under the dvitreal Conventin, especially
when the putative class consistsioflividuals on different flights. Seee.g. Shabotinsky v.
Deutsche Lufthansa AGNo. 16 C 4865, 2017 WL 1134475, at (M.D. Ill. Mar. 27, 2017)
(striking class claims for cés of passengers on numerous ddifieé Lufthansa flights because
“[s]uch a class would encompass disparate cldiased on delays arising in connection with
hundreds of flights.”)Pumputiena v. Deutsche Lufthansa, A®. 16 C 4868, 2017 WL 66823,
at *10 (N.D. Ill. Jan. 62017) (striking clas claims of thousands pltative class members who
sought damages under Montreal Convention du#light delays because common questions
could not predominate over individual issuégmbarran 2015 WL 4523222, at *5 (denying
class certification for MontreaConvention claims by passengefteeted by flight delays with
respect to typicality and predominance requinetmef Rule 23 because the case presented a
“host of passenger-specififact-driven questions”).

Rule 23(a) also requires that the representative parties will fairly and adequately protect
the interests of the class. This requiremanludes assessing “the class lawyer’'s competence
before certifying a suit to proceed as a class actiGreisz v. Household Bank (lll.), N,AL76
F.3d 1012, 1013 (7th Cir. 1999). Riaffs’ counsel has madao showing that he would
adequately protect the interesif the putative class and tlmurt has independent concerns
regarding Plaintiffs’ counsel’s ability to adequatalyd fairly represent éhputative class. When
determining whether to certify a class, coddsk to the “quality of work, briefing skills,
diligence, care, and attention to detail,” of pdnclass counsel — attributes that Plaintiffs’
counsel has failed to exemplify inshmanagement of this litigationGomez v. St. Vincent

Health, Inc, 649 F.3d 583, 593 (7th Ci2011), as modified (Sept. 22, 2011). More than once,

11



the Court has voiced its concern with Plaintiffsunsel’s diligence in prosecuting this matter
and his inability to meet court imposed deadlines. To name just a few of those concerns,
Plaintiff’'s counsel has failed to meaningfullgspond to substantive mmns, failed to depose
LOT's corporate representative, and his failurgptoduce many of the individual plaintiffs for

their depositions resulted in their claims bedigmissed with prejudice. These concerns say
nothing about counsel’s disciplinahistory, which as detailed iIoOT’s motion, is troubling and

at odds with the high standards required t@lass counsel. For the foregoing reasons, LOT’s

Motion to Dismiss Class Certification Claims is granted.

[11.  Motion for Partial Summary Judgment

LOT has moved for partial summary judgmentteo fronts. First, LOT seeks to limit
the potential damages available to Plaintifisthe amount of potenticonomic losses they
testified to at their depositions. Second, LG8els summary judgment as to the claims of
Plaintiffs Matusova and Sendoun, because LOJues that it took “all measures that could
reasonably be required to avdite damage,” as delineated the Montreal Convention to be
exempted from liability. For the foregoing reasons, LOT’'s Motion for Partial Summary

Judgment is granted in part and denied in part.

LEGAL STANDARD

Summary judgment is approgie where the admissibleidence shows that no genuine
dispute exists as to any materiatt and the movant is entitléd judgment as a matter of law.
SeeFed. R. Civ. P. 56(a). “A ‘material fact’ is omentified by the substantive law as affecting
the outcome of the suitBunn v. Khoury Enters., IncZ/53 F.3d 676, 681 (7t8ir. 2014) (citing

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). “A é&puine issuekxists with

12



respect to any such materialct, and summary judgment is therefore inappropriate, when ‘the
evidence is such that a reasbliegjury could return a verdt for the nonmoving party.”ld. at
68182 (citingAnderson477 U.S. at 248). On the other hahahere the factual record taken

as a whole couldotlead a rational trier of fact to finidr the nonmoving party, there is nothing

for a jury to do.” Bunn,753 F.3d at 682 (citingflatsushita Elec. Indus. Co. v. Zenith Radio
Corp.,475 U.S. 574, 587 (1986) (emphasis in original)). In determining whether a genuine issue
of material fact exists, the Court construesdtielence and all inferences that reasonably can be
drawn in the light most favable to the nhonmoving partySee id.at 682 (citingAnderson477

U.S. at 255)see also Kvapil v. Chippewa County, Wi®2 F.3d 708, 712 (7th Cir. 2014).

BACKGROUND

Local Rule 56.1 requires thtite party opposing a motionrffeummary judgment respond
to the moving party’s statement of facts withresponse to each numbered paragraph in the
moving party’s statement, including, ihe case of any disagreemespecific references to the
affidavits, parts of the record, andther supporting materials relied upén L.R. 56.1(b)
(emphasis added). Local Rule 56.1 also provithest “[a]ll material facts set forth in the
statement required of the moving party will lethed to be admitted unless controverted by the
statement of the opposing partyld.

Plaintiffs’ Response to LOT’s 56.1 staterhelmes not comply with Rule 56.1 as they
failed to cite the record in support of any oéithdenials. Additionally, Plaintiffs’ Statement of
Additional Facts, contains three conclusory statéswehich do not asseany facts; instead they
merely dispute LOT’s various argumentsdsnying them without any support. SeeDkt. 150-

3.) Because district courts are entitled to esdostrict compliance with Rule 56.1, Plaintiffs’

statement of additional facts and their respons@©ib's statement of fastwill be disregarded

13



and LOT's statement of facts are deemed admitteele Ammons v. Aramark Unif. Servs.,,Inc.
368 F.3d 809, 818 (7th Cir. 2004)ndiing that district court did nabuse its discretion when it
struck responses to statement of faht# were not compliant with Rule 56.8mith v. Lamz
321 F.3d 680, 683 (7th Cir. 2003) (“We have consibeheld that a fdure to respond by the
nonmovant as mandated by the loedés results in an admission.Qurtis v. Costco Wholesale
Corp.,, 807 F.3d 215, 219 (7th Cir. 2018)oting that the Sevenf@ircuit has “routinely upheld
the district court’s discretionin requiring parties to comply strictly with local rule
requirements.”).

As a result, the following facts are deemaadisputed. LOT is an international air
carrier based in Poland and operates flightsvéen the United Stateend Europe, including
flights between Chicago and Warsaw, Poland, wihnecting service® Lvov, Ukraine and
Minsk, Belarus. (SOF  1.) The United Statg&raine, and Poland are signatories to the
Montreal Convention. Id. 1 2.) Plaintiffs are all either aziens or residents of the United States
and had reservations on LOT flights betwelka United States and Europe between May 26,
2013, and July 28, 2015Id( 1 3.)

On September 18, 2013, Plaintiff Margarita Matva was scheduled to fly on LOT from
Minsk to Chicago via Warsaw.Id{ § 11.) After arriving in Warsaw, Matus/a learned that her
flight to Chicago was canceledld(f 12.) LOT canceled the dlt because it discovered that
the aircraft and others like it were missing a fuel filtdd. { 13.) After discovering the issue at
12:30 pm during a pre-flight inspection, LOimmediately notified Boeing, the aircraft
manufacturer, and Rolls Roycthe engine manufacturer.ld( 1 14-15.) LOT removed the
affected aircraft from service after being infaunthat a special repair crew was needed to

address the problem.ld( 1 15-16.) Due to the removal of the fleet, there were no suitable

14



aircraft for LOT to operate between Warsamd Chicago and thédght was canceled.ld.) LOT
then searched for the next available flight amdouted Matusova to Chicago via Frankfurt on a
Lufthansa flight the next day.d( 1 17-18; Dkt. 130-2 { 35.) Maava also received food and a
hotel voucher from LOT to accommodate her dutimgdelay. Matusova testified that she spent
an additional $112 on food, medicat, and a hotel upgradeld( Y 20-21.) Matusvoa testified
that she did not have any othebeomic damages caused by the deldg. [ 22.)

Plaintiff Maria Sendoun was scheduled todly LOT from Lvov to Chicago via Warsaw
on August 15, 2013, but during transit learned tiat flight from Warsaw to Chicago was
canceled due to a mechanical issue with the aircrdft. {l 23-24.) During inspection in
Chicago the day before Sendoustheduled flight, LOT discovedethat the plane was leaking
fuel due to damage to the pressure transmitter assembly on one of the plane’s eidjiffds. (
25-26; Dkt. 130-2 § 12.) To address the leak, 4ad to order a part from Boeing in Seattle,
replace the plane’s moisture line, and condesting to ensure the issue was fixetd. { 27.)
LOT searched for the next available flight Sendoun and her companion and rebooked them
on a direct flight to Chicagodm Warsaw the next day and prded her with vouchers for food
and a hotel. 1¢. 11 29-31; Dkt. 130-1 1 19.) As a rksaf the cancellatin, Sendoun testified
that she suffered atdst $680 in economic lossascluding various outdepocket expenses and
two days of lost wages.d( 1 32-34.)

Although the rest of the plaintiffs were ale®@T passengers that had flights delayed or
canceled, there is no evidence thair flights were impactedue to unforeseen maintenance
issues. Plaintiff Iryna Dochak and her sétexandrew Plotnokov, werecheduled to travel
from Lvov to Chicago, via Warsaw on LOT dwly 16, 2014, but their flight from Lvov to

Warsaw was canceledld( 11 4-5.) LOT rebooked Dochak aner son on a flight that arrived

8 Sendoun testified that she paid anitoldal hotel fee in an unknown amountd.(132.)
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in Chicago on July 17, 2014 at 3:30 pm, approxima2@iyours later than iginally anticipated.

(Id. 1 6.) Dochak testified thats a result of the delay, sbaffered financial losses between
$1,310 and $1,487 in out-of-pocket expenseaklast wages for her and husbandd. ([ 8-10.)
Dochak testified that she paid cash for all & &xpenses, did not receive any receipts; she also
testified that she that she did not haag ather economic losses caused by the deldgs{{ 7,

10.)

Similarly, Plaintiff Tetyana Mospan testifie¢hat she incurred $491.60 in out-of-pocket
expenses and lost wages after her flight f\dMfarsaw to Chicago veadelayed by one hour and
twenty-five minutesifl. 11 35-39). Plaintiff Natalia Dydych t&ged that she incurred at least
$1,460 in economic losses after her minor chiltrdlight from Chicago to Lvov was canceled
and rebooked for four days later, whig¢hcluded more than $1,000 in rent, food, and
transportation. 1. 11 40-48.) Plaintiff Bukovskyy, whoeflv to Lvov with Ms. Dydych’s minor
children, testified that aa result of the delay, he spent an unknown amount of money on food
and transportation, had lost wages of $24@ his Ukrainian pension reduced by $15.41 per
month because he missed a meeting twlve an issue withhis pension. 1¢. 1 49-53.)
Plaintiff Vasili Kutsko testified that he sufied $530 in economic losses, comprised of out-of-
pocket expenses for lodging, foodarisportation, and a phone caafter his flight from Warsaw
to Chicago was canceled and was laooked on a flight the next dayld( 11 54-58.) Lastly,
Plaintiff Alexandra Kulyk testified that she féered $1,815 in economic $ses afteher flight
from Warsaw to Chicago was canceled,iciihdelayed her return by one dayld. (] 59-64.)
According to Kulyk, these losses consisted of lost wages and out-of-pocket expenses for lodging,

food, a calling card, medicine, and makeuigl. { 62.)
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DISCUSSION

|.  Plaintiffs Matusova and Sendoun

LOT contends that it cannot be held liable 4oy alleged damages to Plaintiffs Matusova
and Sendoun as a matter of law, caused by theiyetklaavel from Warsaw to Chicago, because
the delays were the result of unavoidable meiclrmnssues and LOT “took all measures that
could reasonably be required to avoid the dgghas mandated by the Montreal Convention to
be exempted from damages. (Dkt. 130 at Z53intiffs argue withouevidentiary support that
this defense is invalid because Defendant miadafficient attempts to secure an alternate
aircraft (Dkt. 150 at 14); Plaintiffs were n@asonably accommodated dtemate flights such
that they were able to make connecting Higy (Dkt. 150 at 13); rad Plaintiffs were not
adequately compensated for the economic danthggssustained as a result of the delay (Dkt.
150 at 7, 145.Plaintiffs also allege that technicahd mechanical problems are not covered by
the “extraordinary circumstances” exceptiorctompensation claims filed under EU 261. (Dkt.
150 at 7-11.)SeeRegulation (EC) No 261/2004 of the European Parliament and of the Council
of 11 February 2004, published in tifficial Journal of the European UniorlL 046, 17
February 2004, at 1-8. While LQiraws an analogy toeh‘extraordinary circustances” test, it
is only to provide context for the Civil Avian Office (CAO) of the Republic of Poland’s
conclusion regarding similar ctas to those here. (Dkt. 130 27.) LOT offers the CAO’s
conclusions to support its position, but it does ey on the “extraordinary circumstances”
exception to state its case. Therefore, the Qaoanmrows its analysis to United States case law
and interpretation of Article 19 of the Mwoeal Convention, and makes no determination
regarding whether LOT’s particular delay woudalify as an “extraordinary circumstance”

under European Union law nor does it need to do so.
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Article 19 of the Montreal Convention outls¢he limits of airlindiability for damages
caused by delays:

The carrier is liable for damage ocaased by delay in the carriage by air of

passengers, baggage or cargo. Mébedess, the carrier shatiot be liable for

damage occasioned by del&yt proves that it and its servants and agents took

all measures that could reasonably be regdito avoid the damagw that it was

impossible for it or therto take such measures
Montreal Convention art. 19 (emphasis suppliedDther district courts interpreting this
provision have concluded thato“satisfy Article 19's requiremenhbat all reasonable measures
required to avoid the delay be taken, the defendamier must show thaon the whole, it took
measures reasonably available and reasomaldylated to prevent the subject losBérnfeld v.
US Airways, Ing.No. 14-CV-5573, 2016 WL 1583057, at *2.[N Ill. Apr. 20, 2016) (citing
Giannopoulos v. Iberia Lineas Aereas Hspana, S.A., Operadora, Sociedad UnipersoNal
11 C 775, 2012 WL 5499426, at *4 (N.D. Ill. Nov. 9, 2012)).particular, “[t]he failure to take
any particular precaution that might have prevented the loss does not necessarily prevent the
carrier from relying on thisdefense; not every possiblprecaution must be taken.”
Giannopoulos 2012 WL 5499426, at *4 (quotingalma v. Am. Airlines, IncNo. 09-23212-
ClV, 2010 WL 5140592, at *5 (S.D. Fla. Dec. 9, 2P10“Instead, the carrier need only show
that ‘it took all precautions that, isum, were appropriate to the riskBernfeld 2016 WL
1583057, at *2 (quotingsiannopoulos 2012 WL 5499426, at *4). Meover, other district
courts have found that carriers may satisfydagense by showing th#tey “took a technically
and economically viable measure that was redsgnealculated to avoid the [ ] plaintiffs’
delay.” Giannopoulos2012 WL 5499426, at *4.

LOT provides evidence that it took sucledsonable measures” here. According to the

undisputed facts, Plaintiffs Matusova anch&eun had reservations diights operated by LOT
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which included trips from two different eastelEuropean cities to Warsaw, Poland, then on to
Chicago, lllinois. (SOF 9 11, 23-24.) Ioth cases, Matusova and Sendoun were unable to
board their scheduled flights from Warsaw toidago due to mechanical problems with their
aircraft. (d. 11 13-16, 25-26) Nevertheless, LOT booketh Plaintiffs on te next available
alternate flights to Chicago that departed ttext day; Matusova’'siew flight included an
additional leg to her journey, with layover in Frankfurt, instead afdirect flight from Warsaw

to Chicago. Id. 19 17-18, 29-31. ) LOT also provided both Matusova and Sendoun with food
and vouchers for hotel accommodation as compensation for the inconveni&hcgy 20-21,
29-31.) Despite these accommodations, Matusestfied that she gmt an additional $112 on
food, medication, and a hotel upgraddd. ([ 20-21.) Sendoun testified that she incurred at
least $680 in out-of-pocket expenses, inalgdilocal transportain, telecommunication,
overnight accommodations, food relhiexpenses, and lost wagetd. {1 32-34.)

Although it is undisputed that Matusovand Sendoun encountered discernable
inconvenience and some economic damages asufi of LOT’s canceled flights, LOT cannot
be held liable if the damages occurdsspitehaving taken technicallgnd economically viable
measures, reasonably calculatecvtoid the damage. In making that determination, this Court
considers both the airline’s attempt to resolve the problematic flight delays and its attempt to
accommodate passengers affected by the dSag, e.g., Giannopoulo3012 WL 5499426, at
*5; see also, e.gRambarran 2015 WL 4523222, at *5 (“Measurtaken to rebook or otherwise
accommodate passengers experiencing delay—assvelleasures taken to prevent the original
delay-causing events—are relevantdi&termining liability under Article 19.”);Helge Mgmt.,

Inc. v. Delta Air Lines, In¢ No. CIV.A. 11-10299-RBC, 2012 WL 2990728, at *4 (D. Mass.

July 19, 2012) (“In order to satisfy the stamd of undertaking reasonable measures, the
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defendant carrier need only shéwat it took “all precautions thah sum are appropriate to the

risk, i.e., measures reasonably available to defendant and reasonably calculated, in cumulation
[sic], to prevent the subject loss.””) (quotifgalma v. American Airlines, Inc2010 WL
5140592, at *5 (S.D. Fla., Dec.9, 2010)).

On September 18, 2013, Matusova’s fligluinfrWarsaw to Chicago was canceled when
LOT discovered during a pre-fligitispection that one of the engis on the scheduled aircraft, a
Boeing 787, was missing a fuel filter. (SORJY.) Upon discovering the missing part, LOT
immediately notified the aircraft and engine mawtdirers and learned that a special repair crew
would need to be sent o replace the filter. Id. 1 14-16.) As a safetgrecaution, LOT then
withdrew its entire Boeing 787 fleet from serviedyich meant that there were no other available
aircraft to make the flight fromwarsaw to Chicago that dayld( Given that the defect was
discovered approximately four hours prior to uheduled takeoff timgnd the manufacturer
instructed the diine that the problem required speciab&stance, based orethindisputed facts,
LOT acted reasonably to mitigate the delay whilgintaining the safety of the passengers and
crew by canceling the flight.

Similarly, on August 15, 2013, Sendoun'’s fligiais canceled due to a mechanical failure
in the Boeing 787 scheduled to make flight from Warsaw to Chicago.ld( 11 25-26.) In this
instance, the pilots discovered en route to Cluahging an earlier flighthat the aircraft's two
engines were consuming fuel at different ratedd.) ( On the ground in Chicago, LOT
technicians discovered a fuel leiakone engine’s assembly line, which resulted from damage to
the engine’s pressure transmitter assemblg.; Dkt. 130-2 § 12.) To make the repair in this
case, a new part needed to be flown to Gjodaom Seattle, creating a substantial deldg.

27.) No other aircraft were available on thay @aWarsaw to make the flight to Chicagdd.)]
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In this case, LOT may have had more timeatlnress the delay, btlie undisputed evidence
demonstrates that it faced unavoidable limitaticegarding the availabilitypf parts and planes,
such that it had no choice butdancel the flight, while maintaining the safety of its passengers
and crew. As inBernfeld the Plaintiffs in this case offer unsupported assertions and no
“evidence [to identify] any reasonable measure [t airline] could hee taken, but failed to
take, in order to avoid or minimize the delmyPlaintiffs’] travel.” 2016 WL 1583057, at *&
Therefore, the only question is whether LOT took all reasonable measures to rebook or
otherwise accommodate Sendoun and Matusova. Bathtiffs accepted LOT’s offer to reroute
their flights the following day, and the undisputed evidence indicates that LOT worked to rebook
Sendoun and Matusova on the next available flagid neither plaintiff presents any evidence
that a more favorable booking wagailable. Instead, the bulk Bfaintiffs’ argument focuses on
LOT's failure to sufficiently comensate them for their out-of-paet expenses incurred due to
the delay. (Dkt. 150 at 1-4.) The undisputed daoticate that both Plaintiffs were provided
with food and hotel vouchers to accommodatdrtbvernight stay in Warsaw. (Dkt. 131 § 19,
31.) Despite the accommodations, both Plaintiffs testified that they still incurred costs beyond
the amount covered by the vouchers: Matusostified that she incued $112 in out-of-pocket
expenses to upgrade her hotel room and tohase additional foochd medication (Dkt. 131 1
20-22); Sendoun, who was travelimgth her adult daughter, téfsed that she incurred total
damages of approximately $680, including oupotket expenses foodging, transportation,
telecommunication, medication, and food costs, asd ial lost wages fathe two days of work

she missed as a result oéttielay. (Dkt. 131 1 32-34).

10 plaintiffs’ broad allegations that LOT failed “to elaboratethe fact why it did not provided a substitute aircraft”
and that it did nothing “to substitute said aircraft” (Dkt. 150 at 13-14) are unpersuasive without additional factual
support to suggest that the airline had other options available to it.
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In both Sendoun and Matusova’'s cases, thespoted facts estabhsthat their delays
were caused by unavoidable and unforeSemechanical issues with the aircraft and that LOT
took reasonable measures to accommoda&e#ssengers by working to rebook them on next
available flights and providing them with foashd lodging during the delay. Nevertheless, there
is no evidence regarding the value of the vouclieas LOT provided to the Plaintiffs or the
percentage of the Plaintiffs’ sts the vouchers covered. Withoubre detailed information as to
the level of financial compensation availablePiaintiffs, the Courtannot determine whether
LOT took all economically viable measures thaere reasonably calculated to avoid the
Plaintiffs’ damages. Therefore, issues of mateact remain regarding the issue of Matusova
and Sendoun’s damages only aherefore LOT's motion for partial summary judgment is
denied as to this aspect gnl Therefore, LOT’s motion for partial summary judgment as to

Plaintiffs Matusova and Sendoun is gethin part and denied in part.

I[I. Damages
In the Court’s May 27, 2016 ordeegarding Defendant’s Motmoto Dismiss, Plaintiffs
were restricted to pursue “economic damages and not [] damages for inconvenience or
psychological or physical injuries.” Additionally, both parties agree that the Montreal
Convention applies here and caps dgesaat 4,694 SpeciBlrawing Right&? per passengerSee
Montreal Convention, Art. 22(1) ifi the case of damage caused by delay as specified in Article

19 in the carriage of persons, theility of the carrier for eaclpassenger is limited to [4,694]

1 Although not controlling, claims brought by other pasges on Matusova’s and Sendoun’s flights were rejected

by Poland’s Civil Aviation Office (“CAOY, which found that Matusova'’s flightas canceled due to an unforeseen
manufacturing defect that “was a risk to flight safety and occurred suddenly during routine aircraft operation.” (Dkt.
152 at 5.) Similarly, the CAO found that Sendoun'’s flight was canceled due to “a hidden mangfaietiaat with
constitutes a threat to the safety of flights and the oexoer of which could not have been rationally foreseen by
the carrier.” Id.

12 gpecial drawing rights is a weighted average ofowmriconvertible currencieseated by the International
Monetary Fund.
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Special Drawing Rights.”). LOT argues tha@gspite testimony indicating lower amounts of
damages, Plaintiffs seek the maximum antoof damages allowed under the Montreal
Convention, without justificationDefendants also wish to limgach of the Plaintiffs’ maximum
awardable damages to the amount of economic lasshéy testified to itheir depositions.

In their response to LOT’s rtion, Plaintiffs concede thahey only seek provable
economic losses and nowhere do they claim tertdled to the maximum allowable amount
under the Montreal Convention. As a restlte only issue remains as to whether it is
appropriate to order, as a matter of law, #laintiffs are limited to the amount of economic loss
detailed in their depositiotestimony. Even on the facts presented by LOT, summary
judgment on this issues is inappropriate.

As LOT itself points out, there @a number of issues of matdract as to the amount of
damages suffered by many of tRéaintiffs. Based on the ewdce presented by LOT, the
damages claimed by Plaintiffs are largely iedminate as they are solely based on their
testimony, without receipts or criédard statements. As a result, many of the claimed damages
are estimated by the Plaintiffs.SeSOF {1 8-10, 40-53) (Plaintiff Bukovskyy, who flew to
Lvov with Ms. Dydych’s minor children testified dh as a result of éhdelay, he spent an
unknownamount of money on food and transportat®laintiff Natalia Dydych testified that she
incurredat least$1,460 in economic losses; Dochak testified that as a result of the delay, she
suffered financial lossdsetween $1310 and $14&7 out-of-pocket expenses and lost wages.)
Due to the inexactitude in these claims for damageaeasonable jury could award more than the

amounts that LOT argues shouldde¢ as the maximum amout.

13 An examination of the deposition testimony makes the inexactitude of Plaintiffs’ estimated damages even more
apparent, as there is scant evidence that any of the P&alkjit receipts of their expenses and they had difficulty
approximating their economic losses with certaintgeg(e.g, Dkt. 130-6 at 32:11-17 (“Q: Can you approximate

how much money you spent on the phone call from Warsaw to Chicago; A: | don't know. | don’'t remember. Q:
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LOT also makes it clear that the amountdaimages suffered by the Plaintiffs is in
dispute, as LOT contests both liability and the amount of damages claimed by the Plaintiffs.
(SeeDkt. 130 at 19) (Notwithstanding questions ohusation and credibilitywhich LOT leaves
to the factfinder, the individualamages that Plaintiffs are entitled to recover in this action
should be expressly limited to the amountdaimages supported by the record.”) (emphasis
added). As summary judgment is only appiage when facts are undisputed, LOT's own
disputation of the availabilitgmount of damages precludes suayrjudgment on this point.

Finally, LOT has not presented any case tawsupport the rulingt seeks. Although
courts frequently limit the types of damages thatlmaawarded, it is fardm clear that it would
be appropriate to limit the tdtavailable damages to the umelenined amounts as outlined in
Plaintiffs’ testimony. In fact, ‘4]lthough the amount of damages isissue of fact, this fact is
specifically determined by the juryTuryna v. Martam Const. Co83 F.3d 178, 182 (7th Cir.
1996); see also Fiedler v. Chicago & N. W. Ry. C204 F.2d 515, 520 (7th Cir. 1953) (“The
guestion of the amount of damages is primarily stijoe of fact to be awered by the jury.”).

Furthermore, it is possible that followingeth depositions, Plaintiffs remember other
compensable damages. And while changes to their stories following their depositions may
impact their credibility, it does ngirevent Plaintiffs from tesfffng in that manner. LOT has
not provided any authority to gtify a different conclusion. Ht is because “[tlhe proper
method of addressing trial testimony that cadicts prior deposition testimony is not by
excluding the trial testimony but, rather by impaaghthe witness with the inconsistency.”
Shutler v. Lake Forest Country Day SdNo. 07 CV 6553, 2011 WL 4007340, at *3 (N.D. IIl.

Sept. 9, 2011see also W.R. Grace & Co. v. Viskase Caxo. 90 C 5383, 1991 WL 211647, at

Was it less than $100? A: Approximately $100, maybe |I8gause | called a couple times, not just once, several
times. | don’t remember exactly.”)); (Dkt. 130-6 at 69:12-14 (“Q: did you incur $25 in medical expenses over that
four-day period of time? A: Maybe”).
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*2 (N.D. lll. Oct. 15, 1991) (“Deposition testimony simply evidence, nothing more. Evidence
may be explained or contradicted.”). Foedk reasons, LOT’s Motion for Partial Summary
Judgment as to the issue of damagegasted in partrad denied in part.

CONCLUSION

For the reasons stated herein, LOT stidio for Judgment on the Pleadings and Motion
to Dismiss Plaintiffs’ Class Certification &@ms are granted. LOT's Motion for Partial

Summary Judgment is grantedpart and denied in part.

Virginia M. Kendall
UnitedStateDistrict CourtJudge
Northern District of lllinois

Date: 5/30/2017
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