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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KEVIN R. DUNN,

Petitioner
No. 15 C 4508
V.
JudgeSara L. Ellis
RANDY PFISTER, Warden

— e L L —

Respondent. )

OPINION AND ORDER

Petitioner Kevin R. Dunn, who is currently incarcerated at Stateville CioomatCenter,
is servinga life sentence for predatory criminal sexual assault of a child and a terny-6iv/&ft
years for home invasioh.Dunn has petitioned this Cador a writ of habeas corpiifoc. 1]
under 28 U.S.C. 8254. Respondeiftandy Pfiste movesto dismiss Dunn'’s petition as time
barred, arging that Dunn failed to file within the ofnear statutoryperiod and that equitable
tolling does not applyBecausethe Court agrees and finds that Dunn’s petition is untintiedy,
Court grants Respondentisotion to dismis$Doc. 10].

BACKGROUND

A jury convicted Dunn of one count of predatory criminal sexual assault of a child and
one count of home invasion following his trial in 2004he Circuit Courtof Lake County,
lllinois. The judge sentenced hima term of natural life on th@edatory criminal sexlia
assault of a child convicticand fifty-five years on the home invasidrDunnappealecis

conviction on both counts to the lllinois Appellate Court, whatfirmed hisconviction on

1t is unclear from the record whether the terms are to be seovedrrerty or consecutiely.

2 Randy Pfister is the present custodian at Stateville Correctional Cedtir substituted as the proper
Respondent in this mattefee Rule 2(a) of the Rules Governing Section 2254 Cases in the United States
District Courts.

% See footnote 1supra.
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September 25, 200@unnfiled a petition for leave tappeal (“PLA”)to thelllinois Supreme
Courtthat was deniedn January 24, 2007. Dunn did not file a petitionafevrit of certiorari
with the United States Supreme Court.

On April 27, 2015, Dunn movddr leaveto file a statdhabeas corpuaction pursuant to
735 Ill. Comp. Stat. 8 5/10-104&t seq. The lllinois Supreme Coudenied Dunn’s motion on
May 27, 2015. Dunn did not appeal that ruliddeanwhile,Dunn filed the instant petition fa
writ of habeas corpus on May 21, 2015 in @entral District of lllinois. That District
transferreddunn’s petition to this Couthe same day.

ANALYSIS

The Anti-Terraism and Effective Death Penalty ACGAEDPA”) establishes a ongear
statute of limitations period fahefiling of a writ of habeas corpus by a person in state custody.
28 U.S.C. § 2244(d)(1). Under 28 U.S.C. § 2244(g)) xhe limitations periodeginsto “run
from the latest of [. . .] the date on whi@hgetitione's] judgment became final by the
conclusion of direct review or the expiration of the time for seeking such rejie2§.U.S.C. §
2244d)(1)(A). Dunn’s judgment thubecame final oipril 24, 2007;ninety days after the
lllinois Supreme Court denied his direct appeal duedtime for filing a writ of certiorari with the
U.S. Supreme Court expire@&ee Gonzalezv. Thaler, --- U.S.---, 132S. Ct. 641, 653-54, 181 L.
Ed.2d 619 (2012) (judgment becomes final when time for pursuing direct review3opneme
Court expires)Anderson v. Litscher, 281 F.3d 672, 674-75 (7th Cir. 2002) (finding that ninety-
day period for filing petition for certiorari “falls within the meaning of secti@gd4{d)(1)(A) for
purposes of determining when the statute of limitations begins to run.”). To be timaly, D

should have filed hifederal habeas petitidyy April 24, 2008. See Fed.R. Civ. P.6(a); Newell



v. Hanks, 283 F.3d 827, 833 (7th Cir. 2002)yR 6(a) applies to calculating AEDPA’s grace
period).

Theoneyearstatute of limitations is tolled, however, while “a properly filed application
for State post-conviction or other collateral review with respect to the perjuggment or
claim is pading.” 28 U.S.C. § 2244(d)(2). Dunn filed a postiviction petition (his state
habeagetition) in the lllinois Supreme Court on April 27, 2015affiling is irrelevant for
tolling purposes, howevebecausde filed the state habeas petitafterthe oneyear statute of
limitations for filing his 8 2254 petition had already expir&de Teasv. Endicott, 494 F.3d 580,
582-83 (7th. Cir. 2007) (where limitations period under § 2244(d)(1)(A) expired before filing of
state postonviction petition, naollateral review wapending in state court foolling
purposel Becauséunn had no applicatioior collateral reviewpending in the state court
between April 24, 2007 and April 24, 2008, the geer statute of limitations periodhn
unabatedaindexpired well before Dunn filed his state habeas petition in 2015, maldrigderal
habeagpetitionuntimely.

Dunn does not address the statute of limitations issue in his response to the motion to
dismiss butratherreargueshe merits ohis habeas p¢ibn. Although the Court reads Dunn’s
petition and response liberally, as it must dprimse pleadings, it will not construct arguments
wholesale fohim. See Small v. Endicott, 998 F.2d 411, 417-18 (7th. Cir. 1993) (“While the
courts liberally constripro se pleadings as a matter of course, judges are not also required to
construct a party’s legal argumdat him.” (internal citation omitted)) However, gen if the
Court reads Duris petition as arguing for statry or equitable tollingor for a miscarriage of

justice exception to the statute of limitatiptisose argumentsil.



Section 2244(d)(1)(B) provides that the limitations period for filing a § 2@54on is
statutorily tolledif the applicant was prevented from filing due to state adtioviolation of the
Constitution or laws of the United States, up until such impediment is removed. 28 U.S.C. §
2244(d)(1)(B). Evenreading Dunn’s etition and responsé the motion to dismiss liberally,
Dunn does notlaim that he was unable to pegp his fedral habeas petition due tctate
createdmpediment See Lloyd v. Van Natta, 296 F.3d 630, 633 (7th Cir. 2002) (“[T]he plain
language of the statute makes clear that whatever constitutes an impedimemevensa
prisoner from filing higetition.”). The alleged failure of Dunntgal andappellate counsel to
pursue meritorious arguments is not “state action” for the purposes of § 2244(d)@&PBplk
County v. Dodson, 454 U.S. 312, 324-25, 102 S. Ct. 445, 7@&d. 2d 59 (1981) (fidingthat a
“public defender does not act under color of state law vpleeforming a lawyer’s traditional
function ascounsel to a defelant in a criminal proceeding.”Section2244(d)(1)(B) tolling
thus does not apphyere

To be entitled to equitable tolling, Dunn must sh¢®) thathe has beepuraiing his
rights diligently,and (2)thatsome extraordinargircumstance stood in his way and preeent
timely filing.” Holland v. Florida, 560 U.S. 631, 649, 130 S. Ct. 2549, 17Ed.2d 130 (2010)
(quotingPace v. DiGuglielmo, 544 U.S. 408, 418, 125 S. Ct. 1807, 161 L. Ed. 2d 669 (2005)
(internal quotation marks omittedd)Dunn has not put forward any evidencextraordinary
circumstancesCf. id. at 684-87 (finding extraordinary ciumstances whie petitioner lacked
access to his legal file, spent large quantities of time in segregated sdtlis)ited access to
the law library, and appealed to the district court for an extension within the anedpelow).
And Dunn cannotemonstrateliligence in pursuing his rights given thag waited over eight

years to file his statend federahabeas petitionsSee, e.g., Pace, 544 U.S. at 419 (finding lack



of diligence in pursuing rights where petitioner waited months after conclusion of statespo
conviction proceedings to file federal habeas petition). Dunn is therefore nigtoetatit
equitable tolling.

Dunn’s responsive brief contendatline is factuallynnocentwhich, read liberally, could
be seen as an argument for a miscarriage at@msxception to thetatuteof limitations See
McQuiggin v. Perkins, ---U.S.---, 133 S. Ct. 1924, 1928, 185 L. Ed. 2d 1019 (2013) (holding
thatactual innocence, if proved, serves as an exception to procedural bars, such @isatenex
of the statug d limitations). This exceptiors only applicable whre the petitioner presents new
reliable evidence and persuades the court that, in light of such evidence, it i&etptban not
that “no juror, acting reasonably, would have voted to find hiitygoeyond a reasonable
doubt.” Id. (quotingSchlup v. Delo, 513 U.S. 298, 327-29, 115 S. Ct. 851, 130 L. Ed. 2d 808
(1995)). Dunn has not profferathynew reliable evidence to support his contention of actual
innocence. risteadhe reargues thevidencealreadypresentediuring hisjury trial andondirect
appeal This is insufficient to warrant application of the miscarriage of justice éxreSee
Gomez v. Jaimet, 350 F.3d 673, 679 (7th Cir. 2003) (“To support a colorable claim of actual
innocerce the petitioner must come forward with new reliable evideribat was not presented
at trial.” (citation omitted) (inérnal quotation marks omitted)).

Finally, Dunnis petition could be read as arguing that the Court should look beyond the
timeliness ssue to consider his amgents on the merits. he Court is required, however, to
resolvestatute of limitationsssuesbefore it may look at the substance of a habeas petitan.
Bowersv. Buss, 422 F. Supp. 2d 985, 987 (N.D. Ind. 2006) (“Modern habeas corpus law

establishes several technical doctrines, includistatute of limitations, which a court must



consider before reaching the merits of an applicant’s claimBégause the statute of limitations
issue is dispositive, the Court denies this arguiito the extenDunn has raised it.
CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11(a) of the Rules Governing § 2254 Cases, the Court must issue or
deny a certificate of appealability when it enters a final order adverse tibi@neet In order to
be entitled to a certificate of appealability, a habeas petitioner must makeangabshowing
of a denial of a constitutional righ&ee Miller-El v. Cockrdll, 537 U.S. 322, 327, 123 S. Ct.
1029, 154 LEd. 2d 542 (2000) (quotinBarefoot v. Estelle, 463 U.S. 880, 893 n.4, 103 S. Ct.
3383, 77 LEd. 2d 1090 (1983)) A petitioner does this by showing that “reasonable jurists
could debate whether (or, for that matter, agree that) the petition should havesbéerdra a
different manner or that the issues presented were ‘adequate to deserve en@nirtagem
proceed further.”"Sack v. McDaniel, 529 U.S. 473, 484, 120 6t. 1595, 146 LEd. 2d 542
(2000) (quotingBarefoot, 463 U.S. at 893 n)4

Here, a reasonable juristuld not find this Court’s ling debatable because the petition
is clearly timebarred. See Sack, 529 U.S. at 484 (“Where a plain procedural bar is present and
the district court is correct to invoke it tiispose of the case, a reasonable jurist could not
conclude either that thdistrict court erred in dismissing the petition or that the petitioner should
be allowed to proceed further.”). Accordingly, the Court declines to issue &eatstibf
appealability.

CONCLUSION

For the foregoing reasons, Respondent’s motion to dismiss [Doc. 10] is graheed.

Court dismisseBunn’s petition for a writ of habeas corpus pursuant to 22 U.S.C. § 2254 and

declines to certify any issues for appeal under 28 U.S.C. § 2293{e)case is terminated.



Petitioner is advised that this is adl decisiorterminatng his case in this Court. If
Petitioner wishes to appeal, meist file a notice of appeal with this Court within thirty days of
the entry of judgmentSee Fed. R. App. 4(a)(1). Petitioner need not bring a motion to
reconsider thi€ourt’s ruling to preserve his appellate rights. However, if Petitioneewitte
Court to reconsider its judgment, he may file a motion under Federal Rule of Orédare
59(e) or 60(b). Any Rule 59(e) motion must be filed within 28 days of tig ehthis
judgment. See Fed. R. Civ. P. 59(e). The time to file a motion pursuant to Rule 59(e) cannot be
extended.See Fed. R. Civ. P. 6(b)(2). A timely Rule 59(e) motion suspends the deadline for
filing an appeal until the Rule 59(e) motion is rulgzbn. See Fed. R. App. P. 4(a)(4)(A)(iv).

Any Rule 60(b) motion must be filed within a reasonable time and, if seeking relieffrulde
60(b)(2), (2), or (3), must be filed no more than one year after entry of the judgnoedeior
SeeFed. R. Civ. P. 60(c)(1). The time to file a motion pursuant to Rule 60(b) cannot be
extended.See Fed. R. Civ. P. 6(b)(2). A Rule 60(b) motion suspends the deadline for filing an
appeal until the Rule 60(b) motion is ruled upon only if the motion is filed within 28 days of the

entry of judgment.See Fed. R. App. P. 4(a)(4)(A)(vi).

(

SARA L. ELLIS
United States District Judge

Dated:March 23, 2016




