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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICARDO M. TAPIA,
No. 15 C 04546
Plaintiff,

V.
Magistrate Judge Susan E. Cox
CAROLYN W. COLVIN, Acting
Commissioner of the U.S. Social
Security Administration,

N N N N N N N N N N N

Defendant.
ORDER

Plaintiff Ricardo Tapia(“Plaintiff’) appeals the decision of the Commissioner of the
Social Security Administration (“SSA”) denyinbis Social Security [Bability Insurance
Benefits under Title 1l (“DIB”) and Supplemental Security Income (“S$ikifer Title XVIof
the Social Security Act (“the Act”). Plaintiff has filedmotion for summary judgment [14] and
the Commissioner has fileal crossmotion for summary judgmer{R2]. After reviewing the
record, the court grants Plaintiff’'s motion for summary judgment and denies thaiS€oaner’s
motion for summary judgment. The case is remanded to the agendyrtfter proceedings
consistent with this opinion.

BACKGROUND

Procedural History

Plaintiff filed concurrent DIB and SSI applications on April 7, 2010 alleging a disabilit
onset date of January 1, 2009 due to depressiontrpashatic stress disord¢"PTSD”) and

other mental conditionsHis initial application was denied on July 21, 2010 and again at the
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reconsideration stage on December 9, 2D1Rlaintiff requested a hearing before an
Administrative Law Judge (“ALJ”) on February 7, 2011 and tleeihg was scheduled on
January 18, 2012 Plaintiff appeared at the hearing with his attorfi@y.Vocational Expert
(“VE”) was also present and offered testimén®n January 26, 2012, the ALJ issued a written
decision denying Plaintiff's application f@IB and SSI benefit§ The Appeals Council (“AC”)
granted review on March 14, 2013 and remanded the case to the ALJ because the Maelital Ex
(“ME”) opinion was not based on the whole record, the weight assigned to the opinion evidence
was unclear, and bause the ALJ needed to further evaluate Plaintiff's past relevant’work.
Another hearing was scheduled on October 17, 2013 in which Plaintiff appeared along with his
attorney and testified before the same AlOn December 6, 2013, the ALJ issued a writte
decision once again denying Plaintiff's DIB and SSI applicatiofike AC denied review on
March 25, 2015, thus rendering the ALJ’s decision as the final decision of the Commi&Sione

. Medical Evidence

A. TreatingSource

On December 1, 200Rlaintiff was admitted to Sherman Hospital due to suicidal
ideations while in police custody While at the hospital, he told the attending physicians that he

had been taking medication for his depression but that the police threw it away wiibes he
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detaned? After an initial evaluation, Plaintiff was transferred to the VA Hospital in Hines fo
further evaluatiort?

Medical records indicate that Plaintiff has been a patient at the VA Hospital in Hines
since September 2009 He has been treated for demies, PTSD, major marijuana abuse, poor
coping skills, anger management, and alcohol abulse. also met with counselors of the VA
Hospital to discuss his issues obtaining housing, as he is either homeless orittvifigmds®
Apart from mental impairents, Plaintiff sought help for his lower back pain which he alleges he
has had since his service abrda@laintiff stated that walking, standing, or lifting heavy objects
for long periods of time exacerbates the conditfbA. physical examination returdenormal
results and Plaintiff was noted to have normal gait and 5/5 bilateral upper and |lomeerityxt
strength'® He was advised to apply ice to affected area, take ibuprofen for the pain, anseexerci
as tolerated’

On October 5, 2009, Plaintiff returned to the VA Hospital for treatment for his anxiety
which was triggered by his homelessness and issues with his girfifiétel wasprescribed
Prozac®® After his referral from Shermarospital on December 1, 200%Plaintiff was
hospitalized at the VA Hospital through December 4, 2009. During his stay, it veakthat he

slept well without depressive or anxiety symptdthé mental status exam was conducted and
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Plaintiff was found to be alert, cooperative, organized in his thought processesriented?
His attention and memory were both int&tAfter evaluation, Plaintiff was considered low risk
for suidde and it was noted that he coldd seen on an outpatient baSi®laintiff returned to
the VA Hospital for group therapy sessions and it was nbtgdche was compliant with all group
activities?” Towards the end of December 2088ough the year 2010t was reported that
Plaintiff began missing his group therapy sessfns.

On August 5, 2011, Plaintiff presented to the VA Hospital in Wisconsin duant
outburst with his girlfriend the previous night which resulted in physical &Buse.stated that
his girlfriend suggested that he seek treatment for his mental contiitidhen asked about the
altercation, it was noted that Plaintiff could not retadl incident and stated he did not know the
trigger3' After evaluation, the attending physician categorized his depression as being a 19,
which, according to the hospital scale, “warrants treatment for depressionansisgpressant,
psychotherapy, and or a combination of treatmefits.”

On November 11, 2011, Plaintiff presented to Kishwaukee Community Hospital
(“Kishwaukee”) for treatment of his chronic back paimAfter a physical evaluation, he was
discharged home on the same day after normal findthgs.

On April 30, 2012, Plaintiff was once again admitted to Sherman Hospital due to a

headache arising from an accident in which a machine struck him on hi&°he@d@.scan was
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performed and returned normal resdft&Vvhile at the hospital, a MRI was takeh Rlaintiff's
neck and cervical spine, which also returned normal re&ults.

B. State Agency Physicians

On July 14, 2010, psychologist Dr. David Gilliland partially completed a Psyachiatri
Review Technique Form (“PRTF”) but was unable to further assess Plaifutiftsoning due to
a lack of medical information describing the severity of his impairmérds. Gilliland noted
that a consultater examination was established bBtaintiff failed to attend and was
unresponsive to letters from the agencyarding rescheduling the appointmént.

On October 26, 2010, Dr. Laron Phillips of the Bureau of Disability Determination
Services (“DDS”) completed a psychiatric evaluation of Plaifitifbr. Phillips diagnosed
Plaintiff with PTSD, depressive disorder, damarijuana abus®. Dr. Phillips noted that
Plaintiffs symptoms originated in childhood but they have been severely exacelia his
combat experience in Ird§.

On November 22, 2010, psychologist Dr. Howard Tin completed a PRTF form that
assessed PHaiff's mental impairments under listing 12.04 for affective disorders, 12.06 for
anxietyrelated disorders, and 12.09 for substance addiction disdfdassfar as functional
limitations, Dr. Tin noted that Plaintiff was mildly limited in activities ofilgdiving but

moderately limited in maintaining social functioning and maintaining concentratimisteace,
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and pacé? He further noted that Plaintiff suffered one or two episodes of decompenSatian.
the same day, Dr. Tin also completed a mental RE&ssment of Plaintiff.In the areas of
understanding and memory, Dr. Tin opined that Plaintiff was fully oriented, free afhtou
disorder or any serious memory problethdde also noted that Plaintiff had the ability to
remember locations or woilkke procedures, as well as understand and remember short, simple
instructions despite having difficulties remembering detailed instructfoirs.the areas of
sustained concentration and persistence, Dr. Tin noted that Plaintiff has a shbanasigan for
about 15 minutes and cannot complete t43Kuring the examination, Dr. Tin found Plaintiff to
be nervous and anxiodS$.Dr. Tin further opined that Plaintiff has difficulty interacting
appropriately with the general public and harbors feelings of angerraability.>*
[Il1.  Hearing Testimony

Plaintiff appeared at the second hearing on October 17, 2013 and offered testimony.
Plaintiff testified that after serving a tour in Iraq, he attended the VetefiairsA(“VA”)
Hospital at Hines for psychologicteatment because his family “did not feel comfortable” with
him.>? He testified that he attended the counseling and group counseling almost ev&ty day
Plaintiff then testified that he has made sporadic visits to the VA Hospigdli2 and 2013, but
thatgenerally he has difficulties remembering that he has a doctor’s appointmdewillaoften

forget to go>* He also stated that because he is unable to drive, he has to take public
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transportation to go to his appointments and he does not have the fundskeothe trip
regularly>®

Plaintiff also testified that he is currently living in an apartment with his girlfrienal ig/h
pregnant?® His girlfriend performs the household chores and c36ks.the time of the hearing,
Plaintiff testified that he was wking for a neighbor who ownslausiness delivering building
materials to home storé$Plaintiff stated that he made $8.25 an hour working for his neighbor
for four days of the week for a couple of hours each®d&aintiff testified that he has limited
communication with customers due to recent issues in which he would “blow up” at customers
and get angry’ He further testified that certain triggers will make him irritable and angry in
public.®* He does not have any friends and finds it difficult to keepuich with his family??

Plaintiff further testified that while he was prescribed medication at the VAitdbdpe
has been off his medication for some tifidde stated that the medication helps him sleep at
night but it makes him moody and suicidalPlaintiff testified that he resorted to using
marijuana to cope with his symptorfisHowever, he stated at the hearing that he is trying to
quit.®® When he is not working with his neighbor, Plaintiff testified that he stays in bed and
“listen[s] to the sound of the refrigerator turn on and off throughout the day and contemplate on
problems and issues [he] has got going YnPlaintiff testified further that he has trouble

sleeping at night due to nightmares and that he wakes up exhausted, paranoid, anxious,
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depressed, upset, and irritaBfeHe further testified that on those days, he will lose his appetite
due to the stres¥.Plaintiff also experiences flashbacks on a daily basis for about 15 minutes to
an hour® He testified that certain smells and sights will trigger these flashBBacks.
V. ALJ Decision

On December 6, 2013, the ALJ issued a written decision denying Plaintiff's DIBSInd S
applications’? As an initial matter, the ALJ determined that Plaintiff met the insured status
requirements of the Act through March 31, 2018t step one, the ALJ determined that Plaintiff
has not engaged in SGA since January 1, 2009, the alleged ons@étAfastep two, the ALJ
determined that Plaintiff had depression, PTSD, anxiety, and cannabis abuseems se
impairmens.”® At step three, the ALJ found that Plaintiff did not have an impairment or a
combination of impairments that meet or medically equal the severity of one of themema
listed in 20 C.F.R. Part 404, Subpart P, App'¥ Before step four, the ALJ determined that
Plaintiff had the Residual Functional Capacity (“RFC”) to perform a anige of work at all
exertional levels in a moderate noise work setting, but is limited to simple, routthesatitive
work tasks, only averaggaced work, incidentalontact with coworkers and supervisors, and no
contact with the publié’ The ALJ found that the overall medical opinion evidence of record and
Plaintiff’'s considerable work activity after his alleged onset date did not dughEmalleged

intensity and limiting effect of his impairments and symptéfn$he ALJ also found that
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Plaintif's mental health treatments were sporddicoupled with inconsistent statements
Plaintiff made during the hearing, the ALJ determined that Plaintiff's allegategasding hs
impairments are unsupported by the rec8rdt step four, the ALJ determined that Plaintiff is
unable to perform his past relevant work as an-meohanic* However, she determined that
Plaintiff could perform a number of jobs existing in significant numbers in thenaheconomy,
such as mail clerk, office helper, and hand paék&he ALJ concluded that Plaintiff's disability
ended as of May 1, 2012 and he has not become disabled again after tfat date.
STANDARD OF REVIEW

Judicial review of the ALY decision is limited to determining whether the decision is
supported by substantial evidence in the record and whether the ALJ applied thelegale
standards in reaching heecision®® Substantial evidence is evidence “a reasonable mind might
acceptas adequate to support a conclusioh& “mere scintilla” of evidence is not enouth.
Even when there is adequate evidence in the record to support the decision, however, the
findings will not be upheld if the ALJ does not “build an accurate and logical bridge from the
evidence to the conclusiofi” If the Commissioner's decision lacks evidentiary support or
adequate discussion of the issues, it cannot §faAd. ALJ “must minimally articulate her
reasons for crediting or discrediting evidence of disabifityThe court conducts a “critical

review of the evidence” and will not uphold the ALJ's decision when “it lacks evidgentia
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support or an adequate discussion of the issUlelddwever the court may ndtlisplace the
ALJ’s judgment byreconsidering facts @vidence or make independeleterminations >
ANALYSIS

A. Social Function Limitations

First, Plaintiff argues that there is sufficient medical evidence of recordpjood a
finding that he has marked limitations in social functioningtbatthe ALJ erred in fading only
moderate limitations in this area. The regulations explain a “marked” limitation ioltbeihg
way: “marked” is not the number of areas in which social functioning is impaired, but the overall
degree of interference in amicular area or combination of areas of functionfik@r example,
if you arehighly antagonistic, uncooperative, or hostile buttaterated by local storekeepgers
we may neverthelesBnd that youhavea marked limitationn social functioning becaugbat
behavior is not acceptable in other social conte¥t8ut Plaintiff's behavioras described in the
reports may well evidence “marked” social limitations as defined in the regulatilamtiff
was admitted to Sherman Hospital on December 1, 20:@9 threatening to drown himself in
the toilet while in police custody’. Medical reports indicate that he began punching walls and
crying while in custody® Medical records from the VA Hospital at Hines also document
Plaintiff's outburst, sometimes involving physical violence towards his igmkd;; which he
admitted during his admission were getting warsdloreover, during the hearing, Plaintiff
described numerous instances of behavioral outbursts, such as “blowing up” on custbmers

are asking him gestions and how a glance from strangers will trigger his anxiety and “change
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his whole mood.* The behaviojust described certainly might be considered unacceptable in
many social contexts.

However, theALJ did not addresshis particular evidence in sianalysis.While she
acknowledged Plaintiff's suicide attempt while in police custody, she failedowder any
substantive analysis of this eveartd simply determined that the “overall treatment records do
not corroborate the alleged severity of the claimant’s symptoms and show onlglic@ord
inconsistent mental health treatmeftThe ALJ failed to address thataintiff's behavior thats
likely detrimental to his ability to maintain a faiine joh®® This behavior should be considered,
and theALJ should clearly indicate consideration of it in healysis.

The Commissioner argues that it was proper for the ALJ to rely on the opiniomes of t
medical experts so long as they are not contradicted by the medical récotdie true, the
issue is not that the ALJ relied on the medical opinions of the state agency comsuhamME,
but that the ALJ failed to fully explain her finding that Plaintiff has moderate limitatnosscial
functioning. Though she adopted the medical opinion of Dr. Tin, she did not address the other
evidence of Plaintiff's behavior that seem to support a more than moderate limitéusoflJ
may havehada sound basifor rejecting the evidence bolsteriRtaintiff's claim of antisocial
behavior and anxiety, but the ALJ’s opinion reveals no such basis. The court im#ils to
adequately review thALJ’s decision without a clear articulation of the reason mshected
certain evidencef record'®

B. Opinion Evidence
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Next, Plaintiff argues that the ALJ erred in assigning weighh&oopinion evidence on
record. Pursuant to SSA regulations, ti#d.Js are not bound by any findings made by State
agency medical or psychological consultants, or other program physicians or psigthtidly
Furthermore, “when a\LJ considers findings of a State agency medicabgychological
consultant, the ALWvill evaluate the finthgs using the relevant factors, such as the consultant's
medical specialty and expertise agency ruld® supporting evidence in the case record,
supporting explanations the medical or psychological consultant provides, and anwactibrsr f
relevant to the weighing of the opinioh$? Here, the ALJ gave several reasons for why she did
not give any weight to the medical opinion of State agency consultant Dip®Hilbwever, the
reasons given were insufficient to completely deny weight téDitlips’s medical opinion.

First, the ALJ found Dr. Philligs medical opinion to be internallgconsistent. The ALJ
specifically reference®r. Phillipss mental status examination which she considered to return
almost “completely normal” resultdHowever, Dr. Phillips diagnosed Plaintiff with PTSD,
depressive disorder, and opined that his symptoms resulted in “severe impairmenalin soc
occupational, and interpersonal functionit®®The “normal” results that the ALJ thought to
undermine Dr. Phillips’s medical opinion included Plaintiff being neatly dceshiring the
examination, Plaintiff having the ability to outline his history well, remainingperative,
having normal body activity, and holding adequate convers&ti@ut the ALJ failed to expla
how these findings actually contradicted Dr. Phillips’s diagnosis of PTSD, depressid

severe limitations in social functioning.person who has a chronic disease, whether physical or
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psychiatric, and is under continuous treatment for it with hemuygs, is likely to have better
days andvorse days; that is true of Plaintiff this casé®®

The ALJ also denied weight to Dr. Phillips’s medical opinion because of his “vague”
findings1°® Specifically, the ALJ found Dr. Phillips’s determination that Plaintiff has aese
impairment in social, occupation, and interpersonal functioning” troubling because tde wor
“severe” according to the ALJ, is not defined, open to interpretation, ekiddain insight as to
Plaintiff's specific workrelated functional limitation®’ However, asevere impairmenhas
been defined by the agency’s regulation to maammpairment or combination of impairments
that “significantly limits [one's] physical or mental ahjilio do basic work activities-*® There
was no reason for the ALJ to question the meaning when it has been clearly defire G Bt

C. Compliance with Treatment

Plaintiff next contends that the ALJ erred in failing to consider the reasons for which
Plaintiff did not comply with higpsychiatric treatment Although a history of sporadic treatment
or the failure to follow a treatment plan can undermine a claimant's credibii#l.J must first
explore the claimant's reasons for the lack of medical care before drawing a enegativ
inference’'®® An ALJ may need to “question the individual at the administrative proceeding in
order to determine whether there are good reasons the individual does not seek reatticahitr
o

or does not pursue @mentin a consistent manner.* The claimant's “good reasons” may

include an inability to afford treatment, ineffectiveness of further treatroemttolerdle side

effects!?
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In her written opinion, the ALJ found, on several occasions, that Plaintiff's dipora
treatment did not support the alleged intensity and limiting effect of his impairments and
symptoms:*? Although themedical evidence does indicate a sporadic treatment history, Plaintiff
had “good reasons” for failure to comply with treatment. A reddenaading of the medical
evidence shows that Plaintiff had clear financial difficulties and was d$imgggvith
homelessness? Much of his progress notes from the VA Hospital at Hines document his
struggle to find housing and he often visited the hospital to seek help obtaining vouchers to
obtain food™'* Plaintiff testified at the hearing that Himancial difficulty also prevented him
from making his medical appointments and he often sought transportation assrstanieenily
and from the VA Hospitaso that he could go to the hospital for his appointmént®espite
clear indication that Plaintiff had the good reasons to exgia sporadic treatment, the ALJ
failed to give them any consideration.

Additionally, it is not unusual for an individual with mental impairments to fail to comply
with treatmentAs the Seventh Circuit previously explained, a person who suffers froemtaim
illness will have better days and worse days, so a snapshot of gleyramment says little about
his overall condition-*® Here the ALJ found Plaintiff's allegations incredible because she found
him to have significant improvement when compliant vhih medicatiort!” However, Plaintiff
testified at the hearing that he had difficulty “remembering things anohgy¢hings done and

following up on things.**® Yet the ALJ never acknowledged Plaintiff's alleged difficulty in
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making his appointments and seems to have simply cpatked the evidence that supported
her determination of nodisability.**

CONCLUSION
For the foregoing reasonBjaintiff's motion for summary judgmerns granted andhe

Commissioner’s @ssmotion for summary judgment is deniethis matter is remanded for

further proceedings consistent with this opinion.

ENTERED

e

Susan E. Cox, U.S. Magistrate Judge

DATE: 7/13/2016

19yurt v. Colvin 758 F.3d 850, 859 (7th Cir. 201ef)ing Bates v. Colvin736 F.3d 1093, 1099 (7th Cir. 2013)
(“An ALJ cannot rely only on the evidea that supports her opinion.”)

15



