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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FLEXTRONICS INTERNATIONAL USA, INC,

Plaintiff, 15C 4904

VS. Judge Feinerman
SPARKLING DRINK SYSTEMS INNOVATION
CENTERLTD, SPARKLING DRINK SYSTEMS
INNOVATION CENTER HK, and AARON SERGE
BUENGOG,

N N N N N N N N N N N

Defendans.

M EMORANDUM OPINION AND ORDER

Flextronics International USA, Inc. (“Flextronicsbrought this suit againstaron Serge
Bueno and two companies he founded, Sparklingk Systems Innovation Center LtdSPS
IC") andSparkling Drink Systems Innovation Center HISPPSHK”) (together,"SDS)),
allegingbreach of contract, fraud, and other statedimsin connection witra manufaatring
agreement Doc. 19 at 1 92-13Defendantdhave moved to dismiss under Federal Rafes
Civil Procedure 12(b)(1) for lack of subjenttter jurisdiction12(b)(6)for failure to state a
claim, and 12(b)(7) for failure to join an indispensable party. Doc. P8e motion is granted in
part and denied in part; the court Isabject mattejurisdiction under 28 U.S.C. § 1332(2),
and no indispensable party has been left outi-laxtronics’s unjust enrichment claiis
dismissed without prejudice and parts of its fraud and negligent misrepresentitimare
dismissedwith prejudice.

Background
On afacial challenge to subject matter jurisdiction undate 12(b)(1) or a motion to

dismiss under Rule 12({®) or Rule 12(b)(7), the courhssumeshe truth of theperative
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complaints factual allegations, though not its legal conclusi®@eeVesely v. Armslist LLC762
F.3d 661, 664-65 (7th Cir. 2014) (Rule 12(b)(&)pex Digitl Inc. v. Sears, Roebuck & C672
F.3d 440, 443-44 (7th Cir. 200Rle12(b(1)); Davis Cos. v. Emerald Casino, In268 F.3d
477,479 n.2 (7th Cir. 2001) (Rule 12(b)(7)). The court must also consider “documents attached
to the complaint, documents that are critical to the complaint and referred to in it, and
information thais subject to proper judicial notice,” along with additionalt$aset forth in
Flextronics’sbrief opposing dismissal, so long as those facts “are consistent with thengéeadi
Geinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 2012¢e als Runnion ex rel.
Runnion v. Girl Scouts of Greater Chi. & Nw. Ind86 F.3d 510, 528 n.8 (7th Cir. 2015). The
following facts are set forth as favorablyRiextronicsas tfose materials allowSee Meade v.
Moraine Valley Cmty. Coll.770 F.3d 680, 682 (7th Cir. 2014).

Flextronicsis acorporation organized under California laith its headquarters in San
Jose, California. Doc. 19 at | 20.is affiliated withFlextronics Medical Sales and Marketing,
Ltd. (“Medical”), a companyrganized under the laws of Mauritiudid.; Doc. 29-2 at 11.
SDSIC and SDSHK are“limited companies” organized under the laws of Hong Kuatith
headquarters in Hong Kong. Doc. 19 at {1 21-22. Bueno, a citizen of Hong Kong andlsrael,
the foundergxecutive chairmaricontrolling ultimate owner,’andadirectorof SDSIC and
SDSHK. Doc. 19 at 1 23.

SDSreached out to Flextronics in 2014 in ortteengaget to manufacture disposable
plasticpodsfor use inNSDS’sathome beverage systemsnachineghat mixwater with powder
containedn the pods tanakeflavored drinks such as soda and cofftk.at 194-5. Bueno,
SDSCEO Thomas Schwab, and three otBBiSrepresentativesaveled to Flextronics’s facility

in SanJoseon June 8, 2014, to discuss the propbwith FlextronicsPresident Paul Humphries
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and several other seniBlextronics officers Id. at 27. After providing the Flextronics
delegatiorwith sample pods and drinkSDSgave a slide show to sellétronics orthe

beverage systemlsusiness prospect©©ne slide saithat “SDS intends to sell 22 million
appliances in the next 5 yeardd. at 131. Another, in a section titled “Consequences for
Flextronics, stated that “SDS will have to purchaseumulated 8,6 billion capsules
representing almost 700 million US$ of purchase over the next 5 yedrat 1 33-34. Bueno
also representdthat“SDS had contracts with and huge orders from Walmart, Target, and Bed
Bath & Beyond, among other major companiekl” at §35.

Buenoand Schwalfollowed upthe dine 26meeting withmixed messages about the
status ofSDS’s relationships with retailelike Walmart and TargetOn June 28uenosentan
email to varioug-lextronics executivesuggesting that contraatith those retailersvere in
place; the email statetat “WaMart would not want to wait to receive pods until thetfiveek
of November” and that Buenmas “quite sure that Target will react the same {iaying the
meeting last Wednesday theyen wanted us to be ready inAugust!!!)”. Id. at 37 (ellipses
in original). But on July 8, Bueno sent another email suggesting that the deals with tleggetail
had not yet closed,; it reatlyill be meeting (for final closing): Walmart coming Friday (11th),
BB&B the 18th and Target (with all Senior buyers!!, proving it is strategidmn) the 29th.in
addition we are moving with HSN and As Seen on TV! — Great business arddndt’{38. A
monthlater, Bueno sent yet another email to “various executives at Flextronics entiigsyst
that SDS had “signed the final contract last Friday” with Haan, a Ke@apany and that the
“total pods minimum settle in the contract are 376,568,757 Id..at 140. And on October 16,
2014, Schwab emailed Humphries to urge Flextronics to begin producing pods ,qurdiig

that SDS'can’t afford not delivering in time to BB&B eft.Id. at §41.



In November 2014$DS entered into an interim agreemtiie Agreement”)with
Medical Flextronics’s Mauritius affiliateld. at §42; Doc. 191 at 2 SDS agreed to buy pods
from Medicaland to payMedicals “non-recurring expense ... chargedoc. 1941 at2, 6.
Either party could terminate thegfeement at W, but if SDS terminated was required to pay
Medicalthe price of the pods that Medical had produced as well as thalaidtedicalhad
incurred for labor and equipmemsulting fromorders placed or demand forecasts made by
SDS. Doc. 19 at 1 46; Doc. 194t 3. The Agreement also stated that it

will not be assigned by eithgarty without the other party’prior written
consent; provided, however, that Customer understands that Flextronics will
engage related legal entities (“Affiliates”) to perform alpart of the services
contemplated in this Interim Agreement and that Flextronics may assign
convey or otherwise transfer its rights and obligations under this Interim

Agreement,m whole or in part, to any of its Affiliates or to a third party
financialinstitution for the purpose of receivables financing (e.g., factoring).

Doc. 19-1 at 4. Thecomplaintalleges that Medicaubsequently “assigned atif[its] rights and
obligations” inthe Agreement to FlextronicsDoc. 19 at 1 20. On December 4, 2014, Bueno
emailed various Flextronics executives and operations personnel with a “foteabSDS
would need Flextronics to manufacture 100 million capsules in 2@1%t 148.
SDSsharedhepowder capsule designwith Flextronics while it was negotiating the
Agreemenivith Medical Id. at 157. Flextronics’s engineers were skeptical that the design
would work. When vapor permeates the kind of powd&Di$’ spods, the powder clumps up
and becomes useledsl. at 160-61. Flextronics repeatedly warn&DS that theapsules
would need to be protected by a vapor barrier to prevent clumpin§D&itepeatedly
responded that adding a vapor barrier would not be neceddant.160. As it turned out,
Flextronics was righthe clumping issue made SDS’s design essentially unworkhblat

1161-67. Flextronics developed three potential fixes to the design that would preventglumpi



but they all woulchave increaskthe manufacturing cost significantly, making SDS’s drink
systems uneconomicald. at §70.

SDS tried to back out of tiegreementwhen it realized that the pods would not wolk.
never picked up or paid for the million or so pods that Flextronics proddced 68, and it
never paid Flextronics’s bills for naecurring expases, labor and equipment, and unused
materialsjd. at f 11344. Altogether, Flextronics alleges that SDS oW&s031,357 under the
Agreement Id. at 71113, 120.

Discussion

Subject Matter Jurisdiction

The court must addre§efendants’ challenge subject matter jurisdictiobefore
reachng themerits. SeeCleanWater Action Council of Ne. Wis., Inc. v. E.RA5 F.3d 749,
751 (7th Cir. 2014§“Jurisdiction comes first); Belleville Catering Co. v. Champaign Mkt.
Place,L.L.C, 350 F.3d 691, 693 (7th Cir. 2003) (“[lJnquiring whether the court has jurisdiction
is a federal judge’s first duty in every case Flextranics asserts that thewrt has diversity
jurisdictionunder 28 U.S.C. § 1332(a@) becausé&lextronicsis a citizen of California and
Defendants are all “citizens or subjects .offoreign statgs]—Hong Kong and Israel. Doc. 19
aty 25 see28 U.S.C. 8§ 1332(a)(2) (providing that the diversity jurisdiction covers “all civil
actions where the matter in comtersy exceeds the sum or value of $75,000, exclusive of
interest and costs, and is between ... citizens of a State and citizens or siilgdotgign
state”) Defendantslisagree; thepoint out that whild=-lextronicsis diverse from theniliedical
is not. Doc. 29-2 at 11-14Medicalis a citizen of Mauritiusa tiny island nation in the Indian
Ocean andthe diversity jurisdiction does not “extendlitigation in whichall of the litigants are

aliens” Intec USA, LLC v. Englel67 F.3d 1038, 1041 (7th Cir. 2006¢e alsdarazanos v.



Madison Two Assocsl47 F.3d 624, 626-27 (7th Cir. 199Blpdgson v. Bowerbank U.S. (5
Cranch) 303, 304 (1809Defendants acknowledge tHaextronics is formally the plaintiffout
theyinsist thatMedicalis the “real party in interest” on the plaintiff's sidéthe contract and
misrepresentatioalaims becauskledical not Flextronics, entered into tAgreementand
because the AgreemgntohibitedMedicalfrom assigning it to Flextronics without SDS’s
consent. Doc. 22-at12-14. They also contend that Medical is the real party in interest for the
misrepresentatigmpromissory estoppgand unjust enrichment clairbgcause “[Flextronics]
fails to allege any promise distinct and separate from the dllegagreement.”ld. at 12. So,
Defendants argue, because “a federal court must disregard nominal or forrealgaitrest
jurisdiction only upon the citizenship of real parties to the controvettsg,tourt lacks diversity
jurisdiction. Navarro SavAss'n v. Lee446 U.S. 458, 460-61 (1980)lt i6 uncleawhether
Defendants believe thabth Flextronics and Medical are parties for the purposes of diversity
jurisdiction or thatonly Medical is a relevant partybid. Theanswer doesot mattergither
result would divest the court of diversity jurisdictioBeelntec 467 F.3d at 1041 (no diversity
jurisdiction over suits between aliens and aliegsgjra Equipamentos e Exportacao Ltda. v.
Case Corp.361 F.3d 359, 361 (7th Cir. 2004ho diversty jurisdiction over suits between aliens
plus U.S. citizens and aliens).)

Defendants’ gumentfails for two reasons. First, after issuiNgvarrg “the Supreme
Court ...rejected the theory that the federal courts, when assessing their juisdtioild look
beyond the pleadings to discover unnamed real parties in inteR¥C’Bank, N.A. v. Spencger
763 F.3d 650, 654 (7th Cir. 2014) (per curiam) (approving an award of fees and costs against a
party forunreasonablyemoving a case to federal coart the theoryhat the “real party in

interest” on the opposing side was the federal governm&hgcase in which the Supreme



Courtrejected thatheory,Lincoln Property Co. v. Roch&46 U.S. 81 (2005)ecognizes a few
exceptions to the principle théie named parties are tbaly ones thamatter—a party cannot
create or destroy jurisdiction by “improperly or collusively” joining a padiely for that
purpose; “actions against a state agency [aggrdeed as suits against the State itself’; a party’s
citizenship is ignored if that party “was named to satisfy state pleades or was joined only
as designated performer of a ministerial act, or otherwise had no control aff onpar stake

in the controversy”—but none applhere. Id. at 9192 (citations and internal quotation marks
omitted). There is no indication thidedicals omission from the suit was collusive; in fact, as
discussed belovthe complaint plausibly allegélsat Medicalalidly assigredthe Agreemento
Flextronicsand that Defendants made fraudulenotherwise misleadingepresentations to
Flextronics This is not a suit against a State or a state agefagl.even ifMedical never

validly assigned the contrast Defendats never made promises outside of the Agreement,
Flextronics has a “stake in the controversy” both in the sense that it (allegledhedmillions

of dollars into a doomed enterprisecause of SDSallegedly fraudulentonduct and in the
sense that it will benefftom a large moneyudgment if it wins.

The second problem with Defendants’ argument is tleetigtthe court to make merits
determinatios—thatMedicalnever validly assigned the Agreemémflextronics and that
Defendants made promisesly in the Agreement itself-and then to use thosleterminatios to
concluck that the couttacks jurisdiction. Thatcourse of actiois prohibited,as the Seventh
Circuit recognized irsmith v. Greystone Alliance, LLZ72 F.3d 448 (7th Cir. 2014)hich
reversed a district coufvr making asimilar maneuverfirst determining that the plaintiff was
entitled to no more than $500, and then using that determination to conclude that the defendant’s

offer of $1,500 plus fees and costs extinguished anyjabtecontroversy.Smithexplairs:



[1]f A demands $200,000, and B offers $110,000, there is a justiciable
controversy even if B insists that#legal entitlement is less than the offer.

To know whether A’s entitlement exceeds $110,000, the court would have to
decide the meritsWe held inJohnson v. Wattenbarge361 F.3d 991 (7th

Cir. 2004), that a district judge cannot decide the merits of one claim, whittle
down the amount in controversy, and then dismiss the suit as below the
minimum for the diversity jurisdiction &8 U.S.C. § 1332. That conclusion

is equally apt when the defendgmoposes that the judge decide a part of the
merits, whittle down the amount in dispute, and then dismiss the suit on the
ground that a larger offer had been made.

Id. at 449-50.Thatconclusioralsois apt where, as herthe defendant proposes that the judge

concludeon the meritshat an unnamed party is the “real party in interest” on the plaintiff's side,

and then dismiss the suit on the ground that the real parties to the controversy ares®t dive
None of this is to say that Flextronics gae\ail on its contract clainf it turns out,

contrary to the complaiist allegation thatMedicalnevervalidly assigned the Agreemetat

Flextronics Rule 17(a) requires an action to be “prosecuted in the name of the real party in

interest—that is, of the person who owns the clas®@eFrank v. Hadesman & Frank, Ind3

F.3d 158, 159-60 (7th Cir. 1996)—and un@aifornialaw (which, as discussed below, the

parties agree applies claim forbreach othe Agreemenbelongs to Flextronics only if

Medicalvalidly assigned the Agreemetatit. SeeQuemetco Inc. v. Pac. Auto. Ins. C&4 Cal.

App. 4th 494, 501-03 (1994) (holding that a successor corporation could not prevsiliirio

enforce insurance contradtecausdét had never been validly assigned an interest in the

contracs). But Rule 17(a) “address[es] party joinder, not fedeaalrt subjecimatter

jurisdiction.” Lincoln Prop, 546 U.S. at 90see alscCent. Ill. Carpenters Health & Welfare

Trust Fund v. Con-Tech Carpentry, LL806 F.3d 935, 938 (7th Cir. 2015) (“That is an

argument about the real party in interest, see Fed. R. Civ. P. 17(a), not aboutrsatigrct-

jurisdiction.”); RK Co. v. Seé22 F.3d 846, 850 (7th Cir. 2010) (holding that a defense based on

noncompliance with Rule 1&)can be waived, which necessarily metrat the defense is not



jurisdictional) If Defendants are riglndMedicalnevervalidly assigned the Agreemetat
Flextronics then the proper remedyagudgmentagainst Flextronicen the meritgather than

for lack of jurisdiction SeeRawoof v. Texor Petrol. Cb21 F.3d 750, 756, 760 (7th Cir. 2008)
(affirming summary judgment against a plaintiff on the ground that he was netttgarty in
interest while noting that “[t]he requirements of Rule 17 should not be confused with the
jurisdictional doctrine of standiny”

Thecomplaintdid leave the court with a different jurisdictional concern, howevbe—
citizenship of SDSE and SDSHK for the purpose of diversity jurisdictionThe complaint
descriles both SDS entities as “limitedmpaifies] organized under the laws of Hong Kong
with [their] principal pace[s] of business in Hong Kong.” Doc. 19 at {{ 21-22. For diversity
jurisdiction, a “corporation’is a citizenof the State or country in whichis incorporated and the
State or country in whicls principal place of business is located; every other business entity
shares the citizenships of all of its equity owne3ee28 U.S.C. § 1332(c)(1LAmericold Realty
Trust v. Conagra Foods, Incl36S. Ct. 1012, 1015 (2016Hoagland ex rel. Mw. Transit, Inc.
v. Sandberg, Phoenix & von Gontard, R.885 F.3d 737, 738-39 (7th Cir. 2004) the SDS
entities ar€'corporations” under 8 1332(c)(1), then they are citizens of Hong Kong only, but if
theyare something else, then the court cannot determine their citizenship without katwing
their shareholdersir owners’citizenships It does not help to allege, as the complaint dibas,
“on information and beliéfneither SDS entity is a “citizeof Californig” Doc. 19 at Y 21-22a
complaint must showhya business eity is a citizen ofsome State or foreign countrgee
Fed. R. Civ. P. 8(a)(1) (“A pleading that states a claim for relief mustinonta short and
plain statement of the grods for the court’s jurisdiction ....")f. Denlinger v. Brennan87

F.3d 214, 217 (7th Cir. 1996)The complaint is defectivelt alleges that both the Church and



the Order are organizations located in New York. Well, what kind of organizatlbns?
corporations, where are they incorporated, and where issqaafcipal place of businesg4ew
York is a possible, but not an inevitable, principal place of business. If they are noatiorsor
then where are their members?The court accordinglsequested aupplemental brief from
Defendants regarding whethtae SDS entitieare“corporations” under 8§ 1332(c)(1). Doc. 41.
Their brieftook the position that tlyeare. Doc.42.

That is correct Whether a foreign business entity should be treated as a corporation for
jurisdictional purposes depends on whether it “has attributes sufficienthastmihose of a
corporation organized in the United StateB1Step Software LLC v. Instep (Beijing) Software
Co, 577 F. App’x 612, 613 (7th Cir. 2014). Those attributes include “indefinite existence,
personhood (the right to contract and litigate in [the organizatioms]name), limited liability
for equity investors, and alienable shares, amoherdeatures.”Fellowes, Inc. v. Changzhou
Xinrui Fellowes Office Equip. Co759 F.3d 787, 788 (7th Cir. 2014). So, for instance, the
Dutch business entity callecbasloten vennootschap met beperkte aansprakelijktgut)
gualifies as a corporatiaamder 8§ 1332(c)(1) because it “has the standard elements of
‘personhood’ (perptual existence, the right to contract and do business in its own name, and the
right to sue and be sued),” it “issues shares to investors who enjoy limitedyighiiich is to
say, are not liable for the business’s debts),” and its “[s]hares can be bougbldasdlgect to
restrictions that the business decl&reall common traitSin this nation’s close corporations
too.” BouMatic, LLC v. Idento Ops., BV59 F.3d 790, 791 (7th Cir. 2014).

According to Defendants’ jurisdictional brief, Hong Kong “limited compdhsesh as
SDSIC and HK limit their equity owners’ liability exist indefinitely can sue and be sued

under their own names, aatlow their fares (called “memibghips”) tobe transferredsubject

10



to limits created by thearticles of incorporation. Doc. 42 at That is a correct description, as
far as the court can telBeeAndrew F. Simpsorf-orms of Business Entity—Corporatidh
World Online Business Law § 30:13 (2010) (“Hong Kong allows for incorporation of ... private
companies limited by shares, in which member’s [sic] liability is limited and shaszhadnnot
exceed 50, excluding employeesZhao Yong QingThe Company Law of Chiné Ind. Int'l &
Comp. L. Rev. 461, 470 (1996) (“An LLC under [China’s] Compkaw is similar to a private
company limited under the laws of Britain, Hong Kong, and Singapore and a atpseation
under U.S. law.”).So SDSIC and-HK are functionally indistinguishabfeom Netherlands
BVs, andas a consequenshould be treated as corporations for the purpb8eL332(c)(1).
See BuMatic, 759 F.3d at 790MWMH Tool Grp. H.K. Ltd. v. lll. Indus. Tool, In2006 WL
1517778at*1 (N.D. Ill. May 24, 2006) (describing a Hong Kong limited company as a “foreig
corporation” in a discussion about diversity jurisdictioBPSIC and SDSHK are citizensonly
of Hong Kong, and Bueno is a citizen of Hong Kong and Israel, so Defendadigease from
Flextronics, a citizeonly of Californig andbecause the amount in controversy easily exceeds
$75,000, the court has subjeungtter jurisdiction under £332(a)(2). SeeJPMorgan Chase
Bank v. Traffic Stream (BVI) Infrastructure Lt836 U.S. 88, 100 (2002) (holding that
8 1332(a)(2) created jurisdiction in a suit between a citizen of the United &tattescitizen of
the British Virgin Islands)Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg &
Feldman Fine Arts, In¢917 F.2d 278, 284-85 (7th Cir. 1990) (holding thaB82(a)(2) created
jurisdiction in a suit between citizens ofdiana and a citizen of Cyprus).
. Merits

When exercising diversity jurisdiction, a federal court must followctieceof law rules

adoptel by the State in which it sjtgcluding rules about whether stipulatiosstachoice of

11



law ae binding. SeeKlaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941) (“[m¢
prohibition declared irie Railroad v. Tompkins.. extends to the field of conflict cfvs.”),
Twohy v. First Nat'l| Bank of Chi758 F.2d 1185, 1190-9Zth Cir.1985). “[U]nder lllinois

law, choiceof-law stipulationsare effectivesolong as they bear a reasonable relationship to the
dispute and do not iate public policy or the cous’subjectmatter jurisdiction.” Balt. Orioles,

Inc. v. Major League Baseball Players As805 F.2d 663, 681 n.32 (7th Cir. 1986) (citing
Twohy 758 F.2d at 1190-913ee alsdrexford Rand Corp. v. An¢é&8 F.3d 1215, 1218 n.6 (7th
Cir. 1995). The paries could not stipulate, for example, that the “Code of Hammurabi” governs
their digute, since a court would lack jurisdiction to render a decision based on that source of
law. Twohy 758 F.2d at 119Xkee alsd_loyd v. Loeffler 694 F.2d 489, 495 (7th Cir. 1982).
Reasonablstipulationsof choiceof law are honored in both contract and tort cassse Lloyd

694 F.2d at 495 [I]t is the exceptional circumstance that a federal court, or any court for that
matter, will not honoachoice oflaw stipulation” Prestwick Capital Mgmt., Ltd. v. Peregrine
Fin. Grp., Inc, 727 F.3d 646, 656 (7th Cir. 2013) (quotilgto-Owners Ins. Co. v. Websolv
Computing, InG.580 F.3d 543, 547 (7th Cir. 2009)).

The parties settlmostchoice of law issues this case witlieasonablstipulations.
Flextronics assestfive claims: (1) breach of contract; (2) fra§d@) negligent misrepresentation;
(4) promissory estoppel; and (5) unjust enrichment. Doc. 19. Defendants argue thati€ali
law governs the first three claims, and they implicitly take the position that Calilaxmia
governs the promissory estoppel claim by citing only California state aodtfiederal cases
while discussingt. Doc. 29-2at 1011 (discussing the contract, fraud, and negligent
misrepresentation claimgy. at 15-16 (discussing the promissory estoppel claim); Doc. 36 at 7

(same) cf. United Cent. Bank v. KMWC 845, LL.800 F.3d 307, 310 (7th Cir. 2015) (holding

12



thata district court did nogrr in ruing that a prty waived reliance on Wisconsin law whérne
party cited only one Wisconsin case in its moamino Wisconsin cases in its responségo
opponent’anotion). Defendants assert that the unjust enrichment claim is governed by either
California or lllinois law, and they cite both States’ cases in discussindgihg but they take

no positionbetween those two choice®oc. 29-2 at 10, 24.

Flextronics, meanwhile, agrees that California law applies to its breachtohaoclaim.
Doc. 35 at 3.1t notes that “lllinois law may ... come into play” on the fraud and negligent
misrepresentation claims, but it declares that, “without conceding that Calif@nnvaill
ultimately goverrthose causes of action, [Flextroniegll analyze them under Californiaw
for purposes of this responsdliid. Flextronicscites both California and lllinois law when
discussing the unjust enrichment and promissory estoppel chathwut taking any firm
position about which State’s law governd. at 3 15.

So, first,both sides agree that California law governs the breach of contract claim. That
is a reasonable stipulation of choice of fawlextronics is headquartered in California and SDS
initially made contact with Flextronics at Flextronics’s facility in San Jesethe court will
treat it as binding. For the fraud, negligent misrepresentation, and prongsgsmupel claims,
Defendants argue or assume that California law governs and Flextia@ssno position.
Flextronics has thurfeitedany right to havehtose claims analyzed under lllisdaw, at least
for the purposef this motion andsothe court will analyze them under California las/well
See Fid & Deposit Co. of Md. v. Krebs Eng;r859 F.2d 501, 504 (7th Cir. 1988) (holding that a
party had “waived any dependence on California law” by failing to asegrCalifornia law
controlled orto cite any California case)And neitherparty has taken a position on which

State’s law governs the unjust enrichment claim, although they agree thas\les eneither

13



California or lllinois. “When neither party raises a conflict of law issue in a diversity case, the
applicable law is that of the state in which the federal court ditsdhav Int'ILtd. v. Cont’l Ins.
Co, 624 F.3d 834, 838 (7th Cir. 2010) (quotkRgl Ins. Co. v. Conseco, In&43 F.3d 384, 390
(7th Cir. 2008). The court will thereforapply Illinois substantive law to the unjust enrichment
claimand California substantive law to every other claim.
A. Breach of Contract
Defendants argue that Flextronics has failed to state a breach of contract claise becau
SDS never consented an assignmenbdf the Agreemenandthe AgreementprohibitedMedical
from assigning it to Flextronics without SDS’s consdbbc. 29-2 at 14-15Flextronics
respondshatMedicalwas entitled to transfer thgreemento anyentity with which it was
affiliated, including Flextronics, without SDS’s consent. Doc. 35 at 8.
The Agreement’s assignmgmovision reads:
This Interim Agreement will not be assignedéather party without the other
party’s prior written consent; provided, however, that Customer understands
that Flextronics will engage related legal entities (“Affiliates”) to perform all
or part of the services contemplated in this Interim Agreementhamnd
Flextronics may assign, convey or otherwise transfer its rights andtabiga
under this Interim Agreement, in whole or in part, to any of its Affiliates or to

a third party financial institution for the purpose of receivables financing (e.g
factoring).

Doc. 19-1 at 4. Thparties’dispute turns on the scope of the last prepositional phrase, “for the
purpose of receivables fineing.” The parties agree thatMedicalassigned th&greement to
Flextronics, it was not for the purpose of receiealdinancing.Doc. 29-2 at 13-14; Doc. 35 at

8. Flextronics though, contends that the phrase modifies dtdya third party financial
institution,” while Defendants maintain that it modifies all“td any of its Affiliates or to a

third party finan@l institution.” Doc. 29-2 at 13-14; Doc. 35 at 8. In other words,

Flextronicss view, the assignment provision is synonymous with:
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Flextronics may assign this Interim Agreement to any of its Affilildesny
purpose Flextronics also may assign this Interim Agreement to a third party
financial institution for the prpose of receivables financing;

while in Defendantsview, it is synonymous with:
Flextronics may assign this Interim Agreement to any of its Affiliates for the
purpose of receivabldmancing. Flextronics also may assign this Interim
Agreement to a third party financial institut for the purpose of receivad
financing.

Californialaw “prohibits the introduction of any extrinsic evidence, whether oral or
written, to vary, alter or add to the terms of an integratettien instrument but it allows “the
introduction of extrinsic evidence to explain the meaning of a written contthet mieaning
urged is one to which the written contract terms are reasonably suscep@iba’Herrera, Inc.

v. Beydoun83 P.3d 497, 502 (Cal. 2004nternal quotation marks and alterations omittede
alsoDore v. Arnold Worldwide, Inc139 P.3d 56, 60 (Cal. 2006){ie test of admissibility of
extrinsicevidenceo explain the meaning of a written instrument is not whether it appears to the
court to be plain and unambiguous on its face, but whether the offered evidence is relevant to
prove a meaning to which the language of the instrument is reasonably susteftitdenal
guotation marks omittgd Additionally, “[ e]Jven if a contract appears unambiguous on its face, a
latent ambiguity may be exposed by extrinsic evidence which reveals morenghpossible
meaning to which the language of the contract is yet reasonably suscebte, 139 P.3d at

60 (alteration in the originaljguotingMorey v. Vannucgi64 Cal. App. 4th 904, 912 (19983ee
also Skilstaf, Inc. v. CVS Caremark Carp69 F.3d 1005, 1015 (9th Cir. 2012) (“Because
California law recognizes that the womfsa written instrument often lack a clear meaning apart

from the context in which the words are written, courts may preliminarily cemardy extrinsic

evidence offered bghe parties.”) (internal quotation marks omitted)
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The Agreemens assignment provision is ambiguous. It could mdatMedicalwas
allowed to assign the Agreement to an Affiliatdy for the pupose of receivables financing, but
it could also mean, as Flextronics argues, Mhedicalwas allowed tassigrnthe Agreemento
an Affiliate forany purpose.Flextronics’s interpretation is buttressedtbgprinciplethat a
modifier following a serial list is presumed to modify ofitg “last antecedent=for instance,
“veterans, teachers, and nurses over the age of thirty” is presumed to adifeeterans andll
teachers bubnly nursesvho areover the age of thirtySeel.ockhart v. United State436 S. Ct.
958, 962-63 (2016)Jama v. Immigration & Customs Enforcemest3 U.S. 335, 343 (2005);
White v. Cnty. of Sacramen®46 P.2d 191, 193 (Cal. 1982} is true that the “last antecedent
rule ... is not immutable and should not be rigidly applied in all ¢aséts Hawley Ins Co. v.
Lopez 215 Cal. App. 4th 1385, 1413 (201Bjternal quotation marks omittedjut the question
at thisearlystageof the casés whether Flextronics’s interpretation is reasonable, not whether it
is correctsee Chi. Bd. Options Exch., Inc. v. Conn. Gen. Life Ins.78.F.2d 254, 258 (7th
Cir. 1983) (reversing the dismissal of a breach of contract claim becausmthect was
ambiguous and the plaintiff should have been allowed “to introduce evidence in support of its
construction of the gdract”), and the last antecedent rule is strong evidence that Flextronics’s
interpretations at least reasonable.

Applying the last antecedent rule here makes particular ggvese that theohrase at
issue, “for the purpose of receivables financing,’thhmore naturally modifies “third party
financial institution[s]” than it does “any of [Medical’s] Affiliates.” “Reivables financing”
refers to the sale of accounts receivaliles similar to a loan; the party selling the receivables
gets cash now, while the party buyitng receivables gets the righta stream of income of

uncertain value (since not every account is paid in full) but whose expected Jalyteeisthan
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the amount the buyer paiddany financialinstitutions are in the business eteivables
financing. SeeAbbey Stemler and Anjanette H. RaymoRdomoting Investment in Agricultural
Production: Increasing Legal Tools for Small to Medium Farm@&r®hio St. Entrepreneurial
Bus. L.J. 281, 307 (2013) (describing factoring and sugggstat itis “an important and
commonly used financial instrumentthternational Monetary Funéinancial Sector
Assessment: A Handbqd80-81 (2005)availableonlineat
http://www.imf.org/external/pubs/ft/fsa/eng/pdf/ch06.pdf (last visited May 2, 20E&ctoring
companies are financial institutions that specialize in the business of excoeegivable
financing and management. ... Factoring companies typically fall under ¢tidegories: banks,
large industrial companies, or independent factoring companid$ére is no evidence in the
record, however, that the same is truamyof Medical's affiliates.Cf. Lockhart 136 SCt. at
963 (explaining that the last antecedemtciple is less persuasive when the modifier just as
naturally applies to all elements of the list).

Defendants reply that if the parties had meant for “for the purpose of receivables
financing” to modify only “to a third party financial institution,” they would hadsled another
comma: “to any of its Affiliates,tomma “or to a third party financial institution for the purpose
of receivables financing (e.g., factoringDoc. 36 at 5. But while that would have cleared
things upjt is notgrammatically necessarthe sentencéWhen Sam was mugged, he could
have chosen to resist or to surrender his walleigtammaticabutdoes not mean that Sam
could have chosen to resist his wallBefendantsargument also cuts both ways. If the drafters
of the Agreement had intended “for the purposes of receivables financing” to moaifytal
any of its Affiliates or to a third party financial institution,” they could haveertadt intention

clear with a different commadFlextronics may assign, convey atherwise transfer its rights
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and obligations under this Interim Agreement, in whole or in part, to any offiig#t or to a
third party financial institution,tomma “for the purpose of receivables financingseeWhite
646 P.2d at 193 (“Evidence that a qualifying phrase is supposed to apply to all antecedent
instead of only to the immediately preceding one may be found in the fact the¢garated
from the antecedents by a comma.”).

Defendants next argue that even if the Agreement allownesdiddl to assign it to
Flextronics for any purpose, Flextronics has not alleged in enoughttiatailedical actually
assigned thé&greement.Doc. 29-2 at 13. Theomplaint states simply that Flextronics, “in
accordance with its normal business prastites been assigned all the rights and obligations
of” Medical. Doc. 19 at 1 20. IAshcroft v. Igbal556 U.S. 662 (2009), the Supreme Court
explained that “the pleading standard Rule 8 announces does not require detailed factual
allegations, but it demands more than an unadorned, the-defendant-unl&afaildme
accusation.A pleading that offers labels and conclusions ... will not dd.”at 678 (citations
and internal quotation marks omittedgjbal further explains that “the tenet that a court must
accept as true all of the allegations contained in a complaint is inapplicalijaltodaclusions.”
Ibid. The dlegation trat Flextronics “has been assigned all the rights and obligations” of
Medical standing alone, miglite seen aa lecal conclusion that the court could not credit
without more detail.SeeMcReynolds v. Merrill Lynch & Cp694 F.3d 873, 886 (7th Cir. 2012)
(describing statements in a complaint such as, “Defendants did not wantricAfetzan
American FAs, and have engaged in policies and practices designed to fugithieigtier rates
of attrition,” as “the sort of conclusory allegations that are insufficient ungbef’); Park v. Ind.
Univ. Sch. of Dentistry692 F.3d 828, 832 (7th Cir. 2012) (holding that a statement in a

complaint that “Defendants’ conduct was undertaken because of [Plaintifes]aacestry,
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national origin and/or gered’ was an “unsupported legal conclusion” and “precisely the type of
allegation that was rejected ilgpal] andBell v. Twombly 550 U.S. 544, 556-57 (200Y)

Still, the complaint is naa plaintiff's only shoto flesh out its allegationsAs noteda
plaintiff's brief opposing a Rule 12(b)(6) motiomay elaborate on [it$hctual allegations so
long as the new elaborations are consistent thigtpleadings.”"Geinosky 675 F.3d at 745 n;,1
seealsoDefender Sec. Co. v. First Mercury Ins. (03 F.3d 327, 335 (7th Cir. 2015) (“After
all, nothing prevents a plaintiff opposing dismissal from elaborating on the cotplaven
attaching materials to appositionbrief illustrating the facts the plaintiff expects to be able to
prove.”); Runnion 786 F.3d at 528 n.8 (“Further, and contrary to the district court’s suggestion
in its opinion dismissing the first complaint, plaintiff also would have been permittesktthese
exhibits for the first time in opposition to a Rule 12(b){&tion in the disict court.”).
Flextronics has done just that. Its response brief asserts thflédital and Flextronics
“understood that [Flextronics] was immediately assigned the rights andtabigyaf the Interim
Agreement”; that that understanding was “refldate[Flextronics’s] conduct,” including in the
fact that Flextronics, ndledical, “engaged in all interactions with SDS” after Medical signed
the agreementhat Medical had a fifteegear history of assigning manufacturing agreements to
its affiliates, such as Flextronics, without formal writingsdthat Medical “would not have had
the ability to itself perform manufacturing services” anyway, so thedutid have needed to
assign the Agreement in order to hold up its end of the bargain. Doc. 35 at 4-5.

That is more than sufficient to allege an assignment under California langnAssits
need not be in writing, and in fact have very few formal requirements &edl Amalgamated
Transit Union, Local 1756, AFL-CIO v. Superior Cquwt09 P.3d 937, 943 (Cal. 2009An

assignment requires very little by way of formalities and is essentialljrin@esubstantive
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restrictions.”). All that is required is that the “assignor has, in some fashion, manifested an
intention to make a present transfer ofrigéits to the assigneelbid. (internal quotation marks
omitted). Defendants argue that Flextronics hasproperlyalleged that Medical ever
manifested an inteln to assign the Agreement, Doc. 36 at 2 that is wrong Medical knew
that Flextronics’s principalsegotiated the Agreement and had a fiftgear history of
informally assigning manufacturing agreements to affiliated entities with gaeitato carry
out the agreements; in that conteatid drawing all reasonable inferences in Flaxts'’s favor,
it is plausible thaMedical’'s merely signing the Agreement manifested an immetd assign it to
Flextronics. SeeKelley v. British Commercial Ins. G&21 Cal. App. 2d 554, 569 (1963) (“It is
also settled that an effective assignnraaty be the product of inference, and where the parties to
a transaction indicate amtentto transfer a specific claim, the courts will imply assignment
thereof.”);Greco v. Or. Mut. Fire Ins. Cp191 Cal. App. 2d 674, 683 (1961) (“The accrued
right to collect the proceeds of the fire insurance policy is a chose in actiamd where the
parties to a transaction involving such a policy by their conduct indicate anontémtransfer
such proceeds, the courts will imply an assignment thereof.”jJigcisaomitted)

Thus, because Medicplausiblyassigned the Agreement to Flextroniidee court will
not dismiss Flextronics’s contract claimder Rule 12(b)(6). Defendants also ask the court to
dismiss the complaint under Rul@(b)(7) for failing to join Medical. Doc. 29-2 at 1%heir
only argument, though, is thgElextronics] fails to plead facts showing that [Medical] no
longer has an interest in the alleged Interim Agreemdhtid. Because the court rejects that

position, Defendants’ Rule 12(b)(7) motion is derasdvell
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B. Fraud and Negligent Misrepresentation

Flextronics alleges that Defendants committed frandi negligent misrepresentation in
three ways: (1) by assuriidextronicsthatit would not be necessary tatfit the pods with a
vapor barrier designed to prevent powder clumping, Doc. 19 gt(2)98y projecting that SDS
would have to buy $700 million worth of pods and would need 100 million pods in 2045,
19 94, 102; and (3) lngpresenting to Flextracsthat major retailers such as Walmart, Target,
and Bed Bath & Beyond had entered into deals to buy SDS’s drink sysieats] 93, 101.
“The elements of fraud ... are (a) misrepresentation (false representation, cwmteat
nondisclosure); (b) knowledge of falsity ...; (c) intent to ... induce reliance; (d)igns&f
reliance; and (e) resulting damagé&mall v. Fritz Cos.65 P.3d 1255, 1258 (Cal. 2003)
(quotingLazar v. Superior Cour909 P.2d 981, 984 (Cal. 1996)). “The elements of negligent
misrepresentatioare the same except for the second element, which for negligent
misrepresentation is [thatje defendant made the represeatatithout reasonable ground for
believing it to be true."West v. JPMorgan Chase Bank, N&14 Cal. App. 4th 780, 792
(2013). Only statements about present factsher than predictions or statements of opincan,
create liabilityfor fraud or negfent misrepresentatiorSeeCansino v. Bank of An224 Cal.
App. 4th 1462, 1469-70 (2014)The law is well established that actionable misrepresentations
must pertain to past or existing material facts. Statements or predictions refaitdi@gvers
are deemed to be mere opinions which are not actionafdedfion omitted)NeuVisions
Sports, Inc. v. Soren/McAdam/Barte®6 Cal. App. 4th 303, 302Q00) (“The law is quite clear
that expressions of opinion are not generally treated as re@sestof fact, and thus are not

grounds for a misrepsentation cause of action.”).
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Thefirst two alleged misrepresentatioinsolve statements of opinion and predictions—
thatthe powder’s clumping behaviorilvnot be an issue for the business prospects of the SDS
drink systemthat SDSwill eventually need to buy $700 million worth of potisat SDSwill
need 100 million pods in 2015—and consequeiiatlyas a matter of lawSeeCansing 224 Cal.
App. 4th at 1470 (holding that a representation that a home would appreciate in value was a
prediction about the future and thus could not support a fraud)cl@entry v. eBay, Inc99
Cd. App. 4th 816, 835 (2002) (holding that a representation that a positive rating on a website
was “worth its weight in goldivas a statement a@ipinion and thus could not support a negligent
misrepresentatioalaim); NeuVisions 86 Cal. App. 4th at 308 (holding that an accountant’s
representatioto a develper that “the title to the property was not a problem in securing
financing for the projedbecause [the owner of the property] would have obtained clear title to
the property prior to the funding of any financing for the project” was a predidimut &ture
facts and thus could not support a negligent misrepresentédian). The fraud and negligent
misrepresentation claims thus are dismiseedfar aghey rest on those twalleged
misrepresentations; the dismissal is with prejudice becapseadig could not cure the
problem.

Flextronics’sthird alleged misrepresentationowever, involves false representations
aboutpresent facts-that SDS had entered into contracts to sell its products to Walmart, Target,
and Bed Bath & BeyondDefendants arguéat Flextronics could not have reasonably relied on
therepresentationsnadeby Buenoduring the June 26, 20eeting that SDS had then-
existing contracts with the retailers because Bueno later sent aroendally 8mplying that the
contracts had not yet closed. Doc. 29-2 at 18. As noted, the daigiBstated that Bueno “will

be meeting (for final closing): Walmart coming Friday (11th), BB&B the 18thTardet (with
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all Senior buyers!!, proving it is strategic for thetine 29th. In addition we are moving with
HSN and As Seen on TV! — Great business around!” Doc. 19 at 1 38. So, Defanga@ts
because Flextronics received thdy 8email walking back Bueno’s June assertions before
Flextronics (through Medical) entered into the Agreement, Flextronics could notdzeanably
relied on the Bueno’s June 2tatemert in deciding to enter into the Agreement.

The problem with that argument is thaigihoresDefendantssubsequent representations
about SDS’s contrds with major retailersMaybeFlextronics should have understood from the
July 8 email that SDS had not yet closed on retail contracts with Walmarét,Tar@ed Bath &
Beyond. But Schwab (SDS’s CEO) sent another email on October 16 sPétig, We can't
afford not delivering in time to BB&B et which strongly suggests that SDS had closed on the
retail contracts with Bed Bath & Beyond, Target, and Walmart, as the Joigi8said it would.
Doc. 19 at 1 41 False suggestions can be just as fraudulent as false state®egkenet
Healthsystem Desert, Inc. v. Blue Cross of G5 Cal. App. 4th 821, 839 (2016) (holding that
an insurance company'’s repeated requests to a hospital about whether & pegsgntents were
medically necessarglsely implied that the patient’s insurance policy covered the treatments,
and so could give rise taims for fraud and misrepresentadiodniversal ByProducts, Inc. v.
City of Modestp43 Cal. App. 3d 145, 151 (1974) (“A misrepresentation need not be express but
may be implied by or inferred from the circumstance®8arson v. Norton230 Cal. App. 2d 1,

7 (1964) (listing, as an element of fraud, “a false representation, actual mdipl

Defendants also arguleat Flextronics has failed to sagigkule 9(b)’s heightened
pleading standards for the fraud and negligentemiesentation claimsDoc. 29-2 at 18-19.

Rule 9(b) provides that “[i]n allegingaud or mistake, a party must state with particularity the

circumstances constitutifitgaud or mistake.” Fed.R. Civ. P. 9(). That ordinarily means that
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the complaint must “describ[e] the who, what, when, where, and how of the fraud, although the
exact level of particularity that is required will necessarily differ basethe facts of the case.”
AnchorBank, FSB v. Hofe649 F.3d 610, 615 (7th Cir. 2011) (internal quotation marks

omitted) “A principal purpose of requiring thiiaud be pleaded with particularity is, by
establishing this rather slight obstacle to loose chargeauwdd to protect individuals and
businesses from privileged libel (privileged because it is contained in a pleadf@yyiedy v.
Venrock Assocs348 F.3d 584, 594 (7th Cir. 2003). Accordingly, Rule) 9®quires the

plaintiff to conduct a precomplaint invegdition in sufficient depth to assure that the charge of
fraudis responsible and supportedCincinnati Life Ins. Co. v. Beyrer22 F.3d 939, 950 (7th

Cir. 2013) (nternalquotation marks omitted).

The complaint satisfies those requirements. It sdyswade false representations
(Bueno and Schwab), when thegremade June 26 and October 16, 2014), where and how
they were maddat an oral presentation and by email), and how Werg false (SDS never had
contracts with Walmart, Bed Bath Beyond, or Target). Doc. 19 at §{ 11, 35, 38, Biiat is
more than enough &atisfyRule 9(b). See Kennedy 348 F.3d at 594.

C. Promissory Estoppel

Flextronics’s promissory estoppel claim survives as wélhe element®f apromissory
estoppel @im are(1) a promise, (2) the promisor should reasonably expect the promise to
induce action or forbearance on the part of the promisee or a third person, (3) the promise
induces action or forbearance by the promisee or a third person ..., and (4)argastioe
avoided only by enforcement of the promis&V/est 214 Cal. App. 4th at 80Pefendants gue
that theclaim should be dismissed because SDS and Bueno made promises\vbediycl,

which is not a party to the case. Doc.28t16.
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Defendantsargument misses the point, foalifornia law follows the Restatement
(Second) of Contracts, which allows persons other than the promisee to recover fosgmomis
estoppel, provided that the promisor reasonably should have expected fremaee plaitiff
to rely on the promiseSee Rstatement (Second) of Contragt80 (198} (“A promise which
the promisor should reasonably expect to induce action or forbearance on the part of the
promiseeor a third persorand which does induce such action or forbearance is binding if
injustice can be avoided only by enforcement of the prothiG@mphasis addepggeealsoWest
214 Cal. App. 4tlat 803 (noting that promissory estoppel requires the promise to “induce]]
action or forbearance by the promisee or a third persémdnowicz v. Nalley’s, Inc30 Cal.

App. 3d 27, 44 (1972) (holding that a defendant could be liable for promissory estoppel to two
plaintiffs to whom the defendant did not promise anything because the defendant knbeythat t
would rely on its promises to a different persofihe complaint alleges that SDS promised to
pay costs and labor as well as nonrecurring expenses and the price of any mnaauexcts in

the event that itancelled the AgreemenDoc. 19 at 11 44-45. And, viewing the facts in the
light most favorable to Flextronics, SDS reasonably should have expectedxtoortits to rely

on those promisesMedicalroutinely assigned its manufacturing contracts to its affiliates, SDS
carriedout most of its negotiations with officers of Flextronics rather Madical and the
negotiations took place at Flextronics’s faciliti€3oc. 35 at 4-5.The courtthereforewill not
dismiss theromissory estoppelaim.

D. Unjust Enrichment

Unjust earichment is‘an equitable remedy based upon a contract implied in |&NeSby
v. Country Mut. Ins. Cp805 N.E.2d 241, 243 (lll. App. 2004). “[T]he essence of the cause of

action is that one party enrichedand it would be unjust for that party to retain émeichment.”
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Partipilo v. Hallman 510 N.E.2d 8, 11 (lll. App. 1987). Tleemplaintneveralleges that
Defendantsvere enriched at all, much less that they were enriched unjustly. True, S&S nev
paid for thecapsuleghatFlextronics manufactured, but it never took possession of them either.
Doc. 19 at  68If anything, dealing witli-lextronics left SDS worse off; it costs time and
money to negotiate a doomed manufacturing agreement with a company headtjhatesey
across the world SeeHagerty v. Gen. Motors Corp319 N.E.2d 5, 9 (lll. 1974) (holding that a
car company that wrongly collected a use tax from its customers was notdiabigust
enrichment because it remitted the wrongly collected taxes to tlee &tdtso was not enriched).
Where, as here, one party was harmed because it relied on promises that thetgtimadear
claims for promissory estoppel, breach of contract, and feaid much cleaner fifThe unjust
enrichmenclaimis dismissedbutbecause it is possible that Defendants were enriched in a way
that the complaint simply fait® allege and because courts should usually giypéamtiff at
least o opportunity to fix curable defects in the pleadjrige dismissal is without prejudic
SeeRunnion 786 F.3d at 519.
Conclusion

For the foregoing reasons, thmtion to dismiss igranted in part and denied in part.
Theunjust enrichment claim is dismissed waith prejudiceand thefraud and negligent
misrepresentation claims are dismissed with prejuditiee extent they are based on
Defendants’ allegetepresentations about powder clumping and sales projections. If Flextronics
would like to further amend its complaint to replead the unjusti@neat claim, it has until
May 18 2016 to do so. If Flextronics repleads its unjust enrichment dzefendantsill have

until June 1, 2016 to answer or otherwise plead to that claim and to answer theél@aims
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survived the present motion. If Flextronics does not replead its unjust enrichniant cla

Defendants shall answer the surviving portions of the present complaieybg5 2016.

?_V'_\

United States District Judge

May 4, 2016
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