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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
CORNELIUS HUDSON
Plaintiff, 15C 4945

)
)
)
)
VS. )  JudgeGaryFeinerman
)
MIRAMED REVENUE GROUP )
)
)

Defendant

M EMORANDUM OPINION AND ORDER

Cornelius Hudson brought thiso sesuit under 42 U.S.C. § 1981 and Title VII bét
Civil Rights Actof 1964, 42 U.S.C. § 200@# *q, against Miramed Revenue Groufs h
formeremployer Doc. 6. Discovery has closed, and a jury trial is set for January 30, 2017.
Doc. 33. Miramedhasmoved for smmaryjudgment. Doc. 37Themotionis ganted.

Background

Consistent vith the local rulesMiramedfiled aLocal Rule 56.1(a)(3)tatementbof
undisputed fets along wth its sunmaryjudgmentmotion. Doc. 42. Each factual assertion in
the Local Rule 56.1(a)(3) statement cites evidentiary material in tbedrand is supported by
the cited materialSeeN.D. Ill. L.R. 56.1(a)“The statement referred to in (3) shall consist of
short numbered paragraphs, including within each paragraph specific refecetieeaftidavits,
parts of the record, and other supporting materials relied upon to support the flcth sethat
paragraph.”). Local Rule 56.1(b)(3)(B) required Hudsofiléa “conciseresponse to
[Miramed’s] statementhatshall contain ... a response taghnumbered gragraphn the
moving party's satementjncluding, in the aseof any disagreementpecific referenceso the

affidavits, partsof therecord, and other supportingaterialsreliedupon.” N.D. lll. L.R.
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56.1(b)(3)(B). Despitehaving keenservedwith a Local Rule 56.2 Notice, Doc. 43high
explainedin detail the requirements of Local Rule 56.1, Hudsa@hribt properly respond in the
manner required by Local Rule 56.1(b)(3)(B).

Hudson did file a two-page document entitled “56.1(3) statement of disputed facts,” Doc
49, but that document does not comply with Local Rule 56.1(b)(3)(B). As just noted, Local Rule
56.1(b)(3)(B) requires the non-movant to file “a respdos@achnumberegaragraphn the
moving partys statement, including, in the case of any disagreement, specific refereinees to t
affidavits, parts of the record, and other supporting materials relied upon.” NIDRII
56.1(b)(3)(B). Hudsors two-page document neither contains numbered paragraphs nor syncs up
with the factual assertions set forth in Mirariseldocal Rule 56.1(a)(3) statement, so it comes
nowhere close to qualifying as a Local Rule 56.1(b)(3)(B) response.

The Seventh Circuittfasconsistently upheldistrict judges’discretionto requirestrict
compliancewith Local Rule 56.2. Flint v. City of Belvidere 791 F.3d 764, 767 (7th Cir. 2015)
(citing cases)see also &vov. Frasor 662 F.3d 880, 886-87 (7th Cir. 20X1Becauseof the
high volume ofsummaryjudgment motionandthebenefitsof clearpresentatiorof relevant
evidenceandlaw, we haverepeatedljheldthatdistrict judgesareentitledto insiston strict
compliancewith local rulesdesignedo promote theclarity of summary judgment filings.”).

Here, the problem is not that Hudson failegtiactly comply with Local Rule 56.1(b)(3)(B);

rather, it is that he did not compdy all. This court need not and will not attempt to map the
factual assertions in Hudson’s “56.1(3) statement of disputed facts” onto the éssteidions in
Mirameds Local Rule 56.1(a)(3) statement to determine whether Hudson has adduceda genui
dispute of mateal fact as to any of Miraméslassertions; that is the purpose of a properly

constructed Local Rule 56.1(b)(3)(B) responSeeCurtis v. Costco Wholesale Coy807 F.3d



215, 219 (7th Cir. 2015)The purposeof Rule 56.1is to have thditigants presento thedistrict
court aclear,concisdist of materialfactsthatarecentralto thesummaryudgment
determination. It is the litigaritduty to clearlyidentify materialfactsin disputeandprovide the
admissibleevidencehattendsto prove or disprove thprofferedfact A litigant who deniesa
materialfactis requiredto provide theadmissiblesvidencehatsupports hislenialin aclear,
conciseandobvious fashionfor quick referenceof the court. Thedistrict court did not abusis
discretionin finding Curtisfailed to complywith Rule 56.1 requirements; Craccov. Vitran
Express, InG.559 F.3d 625, 632 (7th Cir. 2009Becausef theimportantfunctionlocal rules
like Rule 56.1servein organizingthe evidenceandidentifying disputedfacts,we have
consistently upheld the district courtisscretionto requirestrict compliancewith thoserules?).
Hudsons statusasapro selitigant does noexcusehisfailure to complywith Local Rule
56.1(b)(3)(B). SeeMcNeil v. United State608U.S. 106, 113 (1993) (W] e have never
suggestethatproceduratulesin ordinarycivil litigation should benterpretedsoasto excuse
mistakedy thosewho proceedwithout counsel); Coleman v. Goodwill Indus. of Se. Wis., Jnc.
423F. App'x 642, 643 (7th Cir. 2011) (“Though cousdsesolicitousof pro selitigants, they
maynonethelessequirestrict compliancewith local rules.”); Wilsonv. Kautex, InG.371
F. App'x 663, 664 (7th Cir. 2010) [S]trictly enforcing Local Rule 56.Waswell within the
district court’sdiscretion,eventhough Wilsons apro selitigant.”) (citationsomitted);Cady v.
Sheahan467 F.3d 1057, 1061 (7th Cir. 2006)E]ven pro selitigants must followrulesof civil
procedur€). Given Hudsors failureto complywith Local Rule56.1(b)(3)(B)the facts set
forth in Mirameds Local Rule 56.1(a)(33tatemenaredeemedadmitted SeeN.D. lll. L.R.
56.1(b)(3)(C) (“Allmaterialfactssetforth in thestatementequiredof the movingpartywill be

deemedo beadmittedunless controverteloly the statemenbf the opposingarty.”); Curtis, 807
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F.3d at 218“When a responding partystatementails to dispute thdacts set forth in the
moving party’sstatemenin themannerdictatedby therule, thosefactsaredeemedadmittedfor
purposes of the motidh; Keetonv. Morningstar, Ing.667 F.3d 877, 880, 884 (7th Cir. 2012);
Parrav.Neal 614 F.3d 635, 636 (7th Cir. 201®aov. BP Prods N. Am., InG.589 F.3d 389,
393 (7th Cir. 2009)Ciomber v. Cooperative Plus, In&27 F.3d 635, 643-44 (7th Cir. 2008)
Raymond vAmeritech Corp.442 F.3d 600, 608 (7th Cir. 2006).

Before proceeding to the facts, it bears mention that Husl$a'page document might
be considered a Local Rule 56.1(b)(3)(C) statement of additional fakesLocal Rule
56.1(b)(3)(B), however, Local Rule 56.1(b)(3)(@yuires “references to the affidavits, parts of
the record, and other suppogimaterials relied upoh N.D. lll. L.R. 56.1(b)(3)(C). Hudsos’
document does not cite any record material, and so its assertions are not propeflthpar
summary judgmerriecord.

The cout is mindful that “a nonmovant’s failure to ... comply with Local Rule 56.1 ...
does not ..automatically result in judgment for the wamt. ... [The movant] must still
demonstra that it is entitled to judgment as a matter of lakeeton 667 F.3d at 884The
court therefore will recite the facts Mirameds Local Rule 56.1(a)(3) statement and then
determine whether, on those facts, Mirarngedntitled to summary judgmenthe court sets
forth the following facts as favorably to Hudson, the non-mqasthe record and Local Rule
56.1 allow. SeeWoods v. City of Berwy803 F.3d 865, 867 (7th Cir. 2015). In considering
Miramed s motion, the court must assume the truth of those facts, but does not vouch for them.
SeeArroyo v. Volvo Grp. N. Am805 F.3d 278, 28I7th Cir. 2015).

Hudson leganworking for Miramedasa debtcollectorin Septembe2012. Doc. 42ta

1 1. He workedon a“dialer team”within the “Self Pay”department Id. at 4. Eachmember



of thedialerteamwasgiven information aboué personwho wasindebtedo a Miramed
customer, and the membejtb wasto call that gersonto try to work outa ppymentplan. 1bid.
At the end of achcall, a mmputer would gneratehe enployees next assignmentlbid.
Hudson vasthe mly African-Americanmalein the departmentt ertainpoints, butifteen
other AfricanAmericanmalesworked in the dpartmenat other points during theameperiod
Id. at ] 13. The rajority of enployeesn Hudson’s épartmentvere African Americarfior his
entire tenure avliramed Id. at 27.

Collectorsin Hudson’s @partmenteceivedan lourly basesalaryand weredigible for
commissionsf they met monthly &rgets Id. at § 5. Eachcollector madethe sametype of calls
and wasdligible for the samecommissions Id. at{ 6. Hudson’s atiesdid not chhange
throughout s employment,and reitherdid his basehourlywageof $11.50.1d. at 11, 5. Like
many other collectors, Hudsorererreceiveda high enough soreon an individual prformance
reviewto be digible for an ncreasen hourly @y. Id. at | 23. Eventhough Is basesalary
neverincreased, Hudsondlreceivecommissions Id. at§ 17. Hudson’'seatassignment and
phone extension changedveralimes,but hereis no evidencehtatthose changesffectedhis
income. Id. at { 19.

Therewereseveraloccasions WwenHudson wotified Miramedof errorsit had made At
one point, mnagementransferredrom Hudson to another collector the accourd Miramed
customer amed Miller 1d. at 9. Hudson spoke tassupervisor, anchen Millers account
wastransferredoackto Hudsonthere is no evidence that this temporary transfer affected
Hudsons conpensation Ibid. SeparatelyMiramed was once late in processing pagmentof
a austomer named Turner, so Hudsed ot receivecredit for the transactionntil the following

month there is no evidence to refute liined’s explanation that tipayment form had been



misplaced Id. at 1 9-10.0n another acasion money vasincorrectlydeductedrom Hudson’s
paycheck but a check for the amount of the underpayment was issued to him the following
week Id. aty 16.

Hudson lad some minor Balthproblemswhile at Miramed On one dy when he vas
not feelingwell, Hudson akedhis supervisor to geakto the Human Resourcespresentative
Id. at ] 18. The supervisor replied, “Don’t youeg Im doing something I’'m checking my
voicemails.” Ibid. Hudson hdto wait severalminutes to beakento Human Resourceand
thenhis requesto leavefor the iy wasgranted Ibid. Hudson ko suffereda hematomeefter
donding bloodat aMiramedblood dive. Id. at{ 24. He usedfour hours of pid sick leaveto
attendto thismedicalissue and Mirameddid not compensateih further. Ibid. Hudson
resigned from MiramedroMay 4, 2015.1d. at{ 1.

Discussion

After exhausting his remedies with the EEOC, Hudson timely filed this suit, which
alleges race and color discrimination under 8§ 1981 and Title VII. Doc. 6. The compégesal
that Miramed “failed to promote the plaintiff,” that “payroll [was] done inoctiyg” that
Miramed “denied phone line extension back, denied human resources when requested,” and that
Miramed management “repeat[e]dly ... switched plairjgfaccounts from his assigned desk,
causing him to lose bonus & commission opportunitiéd.”at 45. Mirameds initial brief
generously characterizes Hudson’s suit agaiteaght separateliscriminatory actions: (1)
paying Hudson less than he was owed on one occasion; (2) changing his seat assighment a
phone extension; (3) delaying his access to Human Services one dany#hgchim time off
on Eastef014; (5) failing to reimburse him for using four hours of paid time off when he

suffered a hematoma,; (6) transferring two of his accounts to other employaest; gik)ing him



a bonus check that he earned for March 2014; and (8) not raising his base hourly pay. doc. 3
16-17.

Hudson &aimsthatMirameddiscriminatedagainsthim on the basis of his race and color
in violation of Title VII and § 1981. “The samerequirements for provingiscriminationapply to
claimsunder Title VII [and] § 1981. Egonmwan v. Cook Cnty. ShesfDept, 602 F.3d 845,
850 n.7 (7thCir. 201Q. So the court Wl cite only Title VII precedentsn addressing Hudson’s
Title VIl and § 1981laims

To proceedwith a Title VII claim, Hudson must shovaathe siffereda“materially
adverse employmenttion.” Dassv. Chi.Bd. of Educ, 675 F.3d 1060, 1068-69 & n.9 (Atr.
2012; seealso de b Ramav. lll. Dept of Human Servs541 F.3d 681, 685 (7th Cir. 2008)A
materially adverse employmention is something rare disruptive hana mereinconvenience
or an derationof job responsibilities While adverse employment actiongendbeyond eadily
guantifiablelossesnot everythinghatmakesan enployeeunhappy is an actionable\gerse
action. Otherwiseminor and gentrivial enploymentactions hatan rritable, chip-on-the-
shoulder enployeedid not like would brm the lasisof a dscriminationsuit” Nichols v. SllI.
Univ.-Edwardsville 510 F.3d 772, 780 (7th Cir. 20Q(¢itationsand nternalquotation narks
omitted) The Seventh Circuit &sdefineda materiallyadverseemploymentaction as “one hat
diminishesan enployeés compensation ordmefits,constitutesa rominally lateraltransferbut
nonethelesseducesan enployeés careerprospects, orubjectsan enployeeto dteredworking
conditions bhatare degrading andumiliating.” Whigumv. Keller Crescent Cp260F. App’x
910, 913 (7th Cir. 2008)For any of thesecategoriessuchan ation must “materiallydter the

termsand conditions of employmehtDass 675 F.3d at 1069.



Hudson’s ascriminationclaims fail because he did not suff@emateriallyadverse
employmentaction. The record shows thitirameddid the following wth respecto the eght
abovereferencedllegedly discriminatory ast(1) fully reimbursed Hudson for underpayments
on the @mycheckin question, Doc. 42t4 16; (2) occasionallychangedhis seatassignment and
phone extensiond. at T 19;(3) delayedhis accesgo the Human Resources Departmfonrt
severalminutes one dayd. at 1 18;(4) dlowed him to taketime off on Eastei2014, Doc. 37-2
at 3, 10;(5) counted Is absencdor an injury sustained at cmpany-sponsored bloodie as
paid time off, Doc. 42 &1 24, (6) temporarilytransferrecdbne customer account and gave him
credit for another account one month lateat 119-10;(7) paid him aMarch 2014 bonus check
thathe arned,d. atf 17; and (8kept his base salary constdmetausédie dd not cualify for a
raise id. at  23. Thereis no evidencehatany of theseactions tminishedHudson’s
compensatior benefits reducedhis careerprospectspr dteredhis working conditionsn a
manner that wadegrading or timiliating. Most are not alverseat dl, and none offtem
“materially dter[ed] the ermsand conditions fofHudsons] employment. Dass 675 F.3d &
1069 Poullard v. McDonald829 F.3d 844, 858-59 (7th Cir. 2016) (holding for purposes of a
retaliation claim that not giving an employee a raise is not a materially adveoselsdause
“the conditions of [the plaintif§] employment remained exactly the same”)

Even if he did suffer a materially adverse employment addadsons claims would fail
because the record would not allow a reasonable jury to find that any such astimotivated
by his race or color. Until very recently, plaintiffs in the Seventh Circuitdcaubid summary
judgment in Title VII discrimination cases by making one of two showiSgs e.g, Chaib v.
Geo Grp., Inc.819 F.3d 337, 341 (7th Cir. 201®arothers v. Cnty. of CopB08 F.3d 1140,

1148-49 (7th Cir. 2015). First, a plaintiff could attempt to satisfy thealed “direct method”



of proof; under that method, the court would evaluate whether the plaintiff had “prdkent[e
sufficient evidence, either @ict or circumstantial, that the employediscriminatory animus
motivated an adverse employment actioH&rper v. Fulton Cnty.748 F.3d 761, 765 (7th Cir.
2014);see alsaColeman v. Donahe&67 F.3d 835, 845 (7th Cir. 2012). Second, a plaintiff
couldavoid summary judgment by satisfyitige secalled “indirect method” of proofFirst
described irMicDonnell Douglas Corp. v. Greedl1 U.S. 792 (1973), the indirect method
allows the plaintiff to shift the burden of proof on the question of intenetd¢fiendant once the
plaintiff makescertain showingsSee idat 802. Specifically, the plaintifirst has to make a
prima faciecase, showinghat“(1) she is a member of a protected class; (2) she met her
employers legitimate jokexpectations(3) she suffered an adverse employment action; and (4)
similarly situated employees outside of the protected class received maabfavceatment.”
Kuttner v. Zaruba819 F.3d 970, 976 (7th Cir. 2016). If thlaintiff makes heprima faciecase,
the burden shifts to the defendant to give a dimeriminatory reason for treating the plaintiff the
way it did, and if the defendant medtsburden, the burden shifts back to the plaintiff to show
that the defendaistexplanation is pretextuaee McDanell Douglas411 U.S. at 802, 804.
That was the old way.nlOrtiz v. Werner Enterprises, In@34 F.3d 760 (7th Cir. 2016),
the Seventh Circurtejected the distinction between the direct and indirect methods, stating that
“[t]he time has come to jeton these diversions and refocus analysis on the substantive legal
issue.” Id. at764. The substantive legal issuddrtiz was “[w]hether a reasonable juror could
conclude that Ortiz would have kept his job if he had a different ethnicity, and evgrgtben
had remained the samelbid. The district court appeared to have considered some evidence
underthe “direct method” bunot undetthe “indirect method and vice versagd. at 763, and the

Seventh Circuit held that to beversible errgrid. at767. In the process, the Seventh Circuit



explicitly overruled numerous precedents “to the extent that these opinion®m#ist use of
the direct andindirect framework.”Id. at765-66(overrulingin partAndrews v. CBOCS W.,
Inc., 743 F.3d30 (7th Cir. 2014)Silverman v. Bd. of Educ. of Ch637 F.3d 729 (7th Cir.
2011);Hemsworth v. Quotesmith.com, 476 F.3d 487 (7th Cir. 2007/hodes v. lll. Dep’of
Transp, 359 F.3d 498 (7th Cir. 2004htaywood v. Lucent Techs., In823 F.3d 524 (7th Cir.
2003);0est v. Il Dept of Corrs, 240 F.3d 605 (7th Cir. 2001Radue v. Kimberly-Clark Corp.
219 F.3d 612 (7th Cir. 2000Fhiaramonte v. Fashion Bed Grp., In&29 F.3d 391 (7th Cir.
1997);Mechnig v. Sears, Roebuck & C864 F.2d 1359 (7th Cir. 1988)a Montagne v. Am.
Convenience Prad, Inc, 750 F.2d 1405 (7th Cir. 1984)Ortiz also explicitly overruled
precedents that instructed district courts to determine under the direct me#tbdnthe
plaintiff had presented a “convincing nas’ of circumstantial evidencdd. at 765 (overruling
in partHatcher v. Bl. of Trs. of S. IllUniv., 829 F.3d 531 (7th Cir. 20L8Yhaib v. Indiana744
F.3d 974 (7th Cir. 2014¥loe v.City of Indianapolis 712 F.3d 1171 (7th Cir. 2013mith v.
Bray, 681 F.3d 888 (7th Cir. 201Zgood v. Univ. of Chi. Med. Ctr673 F.3d 670 (7th Cir.
2012) Silverman 637 F.3d at 72%helan v. Cook Cnty463 F.3d 773 (7th Cir. 2008fpszola
v. Bd. of Educ. of Chi385 F.3d 1104 (7th Cir. 2003hodes359 F.3d at 498 erutti v. BASF
Corp., 349 F.3d 1055 (7th Cir. 20033pbin v. Espo Eng’g Corp200 F.3d 1081 (7t@ir.
2000)). Ortiz makes clear, though, that it does not undermine “[tlhe busbeting framework
created byMcDonnell Douglag explaining:

Today’s decision does not concévicDonnell Douglasor any other burden-

shifting framework, no matter what it is called as a shorthaiie.are instead

concerned about the proposition that evidence must be sorted into different

piles, labeled “direct” antindirect,” that are evaluated differentlynstead,

all evidence belongs in a single pile and must be evaluated as a Whalte.
conclusion is consistent witticDonnell Douglasand its successors.

Ortiz, 834 F.3d &766.

10



To survive summary judgment, then, a plaintiff must present evidence that, conaslered
a whole, would allow a reasonable juror to conclude that the plaintiff was disatén against
due to a protected characteristic, suffering an adverse employment &dtbonnellDouglas
identifies one pattern that the evidence might fit that would enable a reasonable jurdr to fi
discriminatior—namely, a pattern of evidence showing that the plaintiff belonged to a protected
class, met her employerlegitimate expectations, suffered an advensgl@yment action, and
was similarly situated to other employees who were not members of thet@datkass and who
were treated better, provided that the defendant fails to articulate a reasonaldéwdtern
explanation or the plaintiff shows that the defendant’s proffered alternativ@nexph is a
pretext. But the pattern identified McDonnell Douglass just one way that the record
evidence could enable a reasonable juror to find discrimination. A district courhatuisnit
its analysis taMcDonnell Douglar treat some evidence as relevant toMle®onnell Douglas
analysis but not to the broader question whether “a reasonable factfinder [couldfedheit
the plaintiffs race, ethnicity, sex, religion, or other proscribed factor caused the discharge or
other adverse employment actiorld. at765.

As notedabove, thealevantfactsare those st forth in Mirameds Local Rule 56.1(a)(3)
statement See Koszola385 F.3d at 1109 (“aistrict court is atitled to decidethe motion lhsed
on the &ctualrecordoutlinedin the Local Rule 56.#atements”) (bracketsnd nternal
guotation narksomitted). Thatstatementontains nodctsthatcould onstituteevidence of
discrimination. Hudson'’s aceor colorwas revermentioned in conjunctionitt any action
takentowardhim. Theonly factsregarding snilarly stuatedcoworkers mdicatethatthey were
treatedthe smeas Hudson. Doc. 42 §96, 7, 19, 23, 24, 26In fact, Hudson conceded his

deposition hattherewasnothing hatMirameds managemersaid or dd thatmadehim think

11



thathe wasdiscriminatedagainst on thedsisof race 1d. at § 28. Hudson'$ailure to present
evidence that would allow a reasonable juror to conclude that he was discriminatst @ga
the basis of racer colorprovides a second and independent grdandranting smmary
judgmentto Miramed
Conclusion

For the bregoingreasons, Miramesl summaryjudgmentmotionis ganted Judgment

will be entered in favor of Miramed and against Hudson.
1P —

United States District Judge

Novenber26, 2016
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