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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JULIO C. GUERRERO,
Plaintiff,
No. 15 C 5064

V.

WEXFORD HEALTH SOURCES,
INC., et al.,

Judge John J. Tharp, Jr.

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

The plaintiff in this case, Julio Guerrerojngarcerated at Stateville Correctional Facility
in Crest Hill, lllinois. While incarcerated, MGuerrero has experienced medical issues stemming
from structural abnormalities in his feet: his fieek arches, a condition commonly known as “flat
feet and his insteps collapse inwards. Mr.e@aro brings this case under 42 U.S.C. § 1983
against numerous defendants associated wakeWlle for failure to properly respond to his
medical issues in violation of the Eighthm&ndment. First, Mr. Guerrero alleges an
unconstitutional policy, custom, or practice on the part of Wexford Health Sources, Inc.
(Wexford), the vendor under conttato provide medical care for lllinois Department of
Corrections (IDOC). Second, Mr. Guerrero names certain IDOC employees in their official
capacities alleging that IDOC carried out Wexford’'s unconstitutional policy. Finally,
Guerrero alleges deliberate indifference to rhisdical needs on the part of various IDOC and

Wexford employee$Both the IDOC and the Wexford defemds have filed motions for summary

L Mr. Guerrero concedes that bddin. Obaisi, Wexford’s Medical Director at Stateville,
and Mr. Godinez, Director of IDOGhould be dismissed with pogiice. Mr. Godinez’s dismissal
is discussethfra note 6 andr. Obaisi’'s dismissal is discussiedra note 15.
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judgment. Because the undisputed record shoatsthie defendants didot violate the Eighth
Amendment in addressing Mr. Guerraréoot condition, the defendants’ motions for summary
judgment are granted.
BACKGROUND

Since childhood, Mr. Guerrero has struggled with structural abnormalities in kishiset
feet lack arches and his insteps collapse inwdds CounteiStatement of Facts to Wexford
Defendantg“PSOF Wexford”) 1, ECF No. 138. At some point before July 2005, Mr. Guerrero
purchased, on the recommendation of a doctar;pgrescription orthotic insoles and shoes that
provided him with additional suppott. § 2.Nevertheless, Mr. Guerrero has “always had pain”
in his feet, which he treated exclusively wiblrer-the-counter pain medications like Aleve.
Guerrero Dep. 42:11, 23:12-16, ECF No. 12M2exford Defendants’ Statement of Facts
(“Wexford DSOF”) {8, ECF No. 132. When he was first incarcerated in July 2005, the Cook
County Department of Corrections confiscatdd Guerrero’s orthotiansoles and shoes and
issued him standard footwedd. I 1. Later, while at Menard Corremtal Center, a fellow inmate
gave Mr. Guerrero a pair of orthotics, but these were lost dilingGuerrero’s transfer to
Lawrence Correctional Center in June 2012. Am. Compl. § 15, ECF No. 31.

Mr. Guerrero was transferred to Stateville on August 6, 2012. PSOF Wexford { 10. After

about three months at Stateville, Mr. Guerrenagéd out medical care for his feet. On November

2 Mr. Guerrero testified in his deposition that a nurse at Menard had provided the orthotics.
Guerrero Dep. 40:22, ECF No. 127-2. His statenrettie amended complaint indicating that he
obtained the orthotics from another inmate, Geer, cannot be contrexted by his deposition
testimony. “A judicial admission trumps evidenc®llrrey v. United State¥3 F.3d 1448, 1455
(7th Cir. 1996);see alspe.g, Crest Hill Land Development LLC v. City of JoJi896 F.3d 801,

805 (7th Cir. 2005) (statement in answer constitbidohg judicial admission that was conclusive
for purposes of summary judgment). Further, R\Mlliams found no record of Guerrero receiving
insoles at Menard when she checkesirhedical file. Williams Dep. 84:285:8, ECF No. 132-2.
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21, 2012, he saw a Certified Medical Techmgieomplaining of pain in his ankleBl.’s Counter
Statement of Facts to IDODefendants (“PSORDOC") § 7, ECF No. 136. From there, Mr.
Guerrero was referred to see a physicianDatember 5, 2012, but he did not attend this
appointmeng Wexford DSOF { 12. After anothappointment was reschedulethis time for a
reasorunrelated to Mr. Guerreroattendance-he sawPhysician’s Assistant Janya Williams

on February 1, 2013. PSOF Wexford { 11-12. At this appointment, Williams diagnosed Mr.
Guerrero with flat feet and obesity and ordeam x-ray of his feet and ankles. Wexford DSOF

1 14. Williams scheduled a follow-up for late Felyuand instructed Mr. Guerrero to lose weight
and purchase shoes with good support and/or insoles from the comnis@ny.February 27,

Mr. Guerrero returned for his follow-up: the xysawere normal and Mr. Guerrero, who had not
purchased shoes, had no additional complditht§. 15. Williams reiteri@d her recommendations

and told Mr. Guerrero to return to the Healthcare Unit (HCU) as neltielfew months later,

in August 2013, Mr. Guerrero visited the commigsand purchased a pair of Nike shdds 18.
Guerrero testified that the shoes, though lacking a high or firm arch, helped his condition. Guerrero
Dep. 40:2-4, ECF No. 127-2.

Although P.A. Williams instructed Guerreroreturn as needed, and a daily sick call was
conducted at Stateville, Wexford DSOF { 16, Mre@ero did not return to the HCU to address
any problem associated with his feet for veslér a year after his February 27, 2013 consultation
with P.A. Williams? Guerrero did receive treatment for other issues during these months, but he
did not take the opportunity to lodge any complaoftfoot pain or any other pain attributable to

his flat feet. For example, when he was sbgran LPN in June 2013 after involvement in an

3 The record does not explain why Mr. Guerrero was not present for this appointment.

4 Guerrero testified that he didn’t go to the HCU because “they never calleGoesrero
Dep. 56:11, ECF No. 127-2.



altercation, Mr. Guerrero complained of a #&o nose but had no other complaints. Wexford
DSOF 1 17; Wexford DSOF Ex. 5 at 41, ECF No. 132-5.

Mr. Guerrero did, however, raise concernsD®C about his need for help with his foot
pain during this period. On August 7, 2013, the aitgr he purchased st®fom the commissary,
Guerrero filed a grievance with IDOC stating ttie commissary shoes did not alleviate his pain
and requesting “orthopedic boots, shoes and insoleSOF IDOC { 13. After discussing Mr.
Guerrercs treatment by Wexford with defendant ReyBrown-Reed, the Health Care Unit
Administrator (HCUA) at Stateville, an IDOC griance officer recommended that no action be
taken on the grievance because he had receivedaigecare and had natugiht further treatment
since FebruanyDOC Defendants’ Statement of Facts (“IDOC DSOF”) | 26, ECF No. 127. The
office of defendant Warden Michael Lemkencarred with the recommendation and denied
Guerrercs grievanceon October 21, 2013ld. § 27.

About a week later, on October 29, 2013, Guerspoke with defendants Lemke, Brown-
Reed, and Assistant Warden of Programs Dof@tBaien about his medical treatment while they
were performing cell-house rounds. PSOF IDOC Laéer that day, Mr. Guerrero sent a letter to
the office of defendant SalvadGodinez, the director of IDOQd.  22° The letter recounted his

conversation that day, stated that he was intaohgain due to inadequate medical care, and

® The parties dispute Warden Lemkp&rsonal involvement in the denial of the grievance.
SeelDOC DSOF 27 (“Defendant Lemke’s designee correar with the Grievance Officer’s
recommendation.”)SeePl.’s Resp. IDOC DSOF 27, ECF No. 136 (“The October 22013
response bears Defendant Lemke’s signature,estigg he reviewed and signed the grievance.
Mr. Guerrero does not dispute Defendant Lemkeettkereviewing the grievance at his deposition,
despite it bearing his signature.”)

6 Salvador Godinez is named as a defenihatite amended complaint, but Mr. Guerrero
concedes in his Response brief that his claimmsg&@odinez should besissed with prejudice.
SeePl.’s Resp. Br. at 3 n.1. Accordingly, Guerrerdaim against Godinez is not addressedhis t
opinion and a judgment in Godinez’s favor will be entered.
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requested that Godinez interveig. Mr. Guerrero also sent a lettéo O’Brien andO’Brien’s
office® responded on December 6, 2013. IDOC DSOF { 29. The response statmutiraly was
taken and the results showed no indication fdrapédic shoes,” and also noted that Guerrero had
purchased shoes from the commissaryWeéliams’ recommendation. IDOC DSOF Ex. 9, ECF
No. 127-9.

Mr. Guerrero filed a second grievance on December 13, 2013, again complaining about the
lack of medical care for his flat feet. PSOF ID®@5. This grievance received the same response
as the first: orMay 15, 2014, a grievance officer reviewed Mr. Gueregrievance and, after
conferring with an LPN who advised that “[tjheseno medical reason at this time for special arch
supports,”recommended[n]o action,” citing Guerrero’sreceipt of medical care. IDOC DSOF
19 31-32. On December 1, 20Bhdinez’soffice concurred with this recommendation and denied
the grievanceSeePl.’s Resp. IDOC DSOHR 33.

On June 4, 2014, roughly 16 months aftes Appointment with P.A. Williams, Mr.
Guerrero saw Dr. Obaisi, the Medical Director Wexford, about his flat feet. Wexford DSOF
9 21. Dr. Obaisi evaluated Mr. Guerrero and ordengairaof arch support insoles to help with his

condition.ld. 11 21-22. Mr. Guerrero received the arch supports on July 18, [201424. Five

” The parties dispute which letter elicitedresponse from O’Brien’s office, but Mr.
Guerrero’s position is unsupported by evidence:l#tter cited by Mr. Guerrero is dated June 8,
2014. Asthe IDOC defendants correctly note, “PldifgiExhibit 10 consists of a letter written by
Defendant O’Brien’s office dated December 6, 2013, and a letter written by Plaintiff to [O’Brien]
dated June 8, 2014. The letter from Defendant @iBs office cannot be a response to Plaintiff's
letter as stated in Additional Material Fact No."23efs’ Resp.PSOF IDOC { 23, ECF No. 141.

8 The parties disput®’Brien’s personal involvement in drafting the lett&eelDOC
DSOF 130 (“Defendant O’Brien was not personailhywolved in drafting the December 6, 2013,
letter.”); Pl.’s Resp. IDOC DSOF g7 (“The December 6, 2013 letter bears Defendant O'Brien’s
signature and letterhead, suggesting she pegsisonally involved in Mr. Guerrero’s care. Mr.
Guerrero does not dispute Defendant O’Briemiel@ reviewing and signing this form at her
deposition.”)



days later, he twisted his asklvhile playing basketball with the insoles in his shitkg] 25° On
August 8, 2014, Mr. Guerrero filed his third grievance stating, among other tthiaggnjo one
assessed the proper fit of [his] insdlaad “[n]o orthopedic evahtion was ever scheduled®SOF
Wexford { 25. A grievance officer reviewed tirgevance on October 22, 2014 and recommended
no action, citing Guerrero'sngoing receipt of medical care ultiple medical providers. IDOC
DSOF 132. On December 1, 20l1defendant Godinez'soffice concurred with the
recommendation and denied the grievassePl.’s Resp. IDOC DSORF 33.

Following treatment for his sprained ankteJuly 2014, Mr. Guerrero did not seek any
other assistance from the HGLAt least not in the manner requiretbr more than two years$.
In March 2015, however, roughly nine months$eeing Dr. Obaisi, MGuerrero wrote a letter
to Wexford requesting “intervention anpoval for orthopedic evaluation.” PSOF Wexf§ra1.
Wexford replied with a form letter advising Mr. &uwero to “follow the established sick call
process and grievance procedudel.”f 32. Next, on April 29, 2015, Mr. Guerrero spoke with
defendant David Gomez, the Deputy Director forNloethern District of IDOC, about his flat feet

while Gomez was making his céibuse rounds. Def.Besp. PSOF IDOC { 31 A month later,

® The evidence establishes that Mr. Guerrers walle to play basketball at other times
while at StatevilleAlthough Mr. Guerrero disputes the IDOC defendants’ contention that he was
able to play basketball while incarcerated, PRssp. IDOC DSOF {19, Mr. Guerrero only
disputes in part the Wexforefendants’ similar assertioBeePl.’s Resp. WexfordSOF { 19
(“Undisputed insofar as Paragraph 11 does not imply Mr. Guerrero was able to play basketball
without pain.”). Because Mr. Guerrero’s depositestablishes that he played basketball, at least
on occasion, his objection tike IDOC defendants’ statementist well-takenSeeGuerrero Dep.
84:24-85:6, ECF No. 127-2.

10 Mr. Guerrero maintains that over the yearsnhade repeated informal requests to
medical staff for treatment. PSOF IDOC § 40.

1 The IDOC defendants, for their part, dispiltis occurrence, but it is documented in the
May 29, 2015 grievance form Guerrero submitied in any event Guerrero, as the nonmovant,
is entitled to have fact disputes resolved in his favor.
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on May 29, 2015, Mr. Guerrero filed another grievarbtés fourth—stating that he spoke with
Gomez about his feet and requesting orthopedieshnd inserts. IDOC DSOF | 35; PSOF IDOC

1 32. A grievance officer reviewed Mr. Guerrero’'s grievance and found that no action was
required: the response instructed Mr. Guerrero to follow the established sick call procedures. IDOC
DSOF Ex. 8 at 16, ECF No. 127-8. Shortly thereafter, on June 9, 2015, Mr. Guerrero filed this
lawsuit!?

Nearly a year later, in July 2016, IDOC confiscated Mr. Guerrero’s insoles during a cell
block “shakedown.” PSOF IDO® 34. On August 2, 2016, Mr. Guerrero wrote to a nurse
requesting a new pair of arch supports. Wexfa8DF § 31. Shortly thereafter, on August 17, Mr.
Guerrero saw Dr. Obaisi, who provided Mr.dgaero with a new pair of gel insoldd. § 32. One
month later, on September 22, Mr. Guerrero spoke avitlirse about increasing pain in his feet.

Id. § 33. At this appointment, the nurse did abserve any swelling, biging, or redness in his
feet or ankles, but she prescribed acetapinen and placed Mr. Guerrero on sick ddll.As a
result, on September 26, Mr. Guerrero saw P.A.igviils. Mr. Guerrero declined pain medication,
saying he had had this pain higienlife. P.A. Williams instructed Guerrero to continue following
her previous recommendations and refehiedto Dr. Obaisi for re-evaluatiotd. 1 34. After two
cancellations by Wexford, Mr. Guerrero saw Dr. Obaisi on October 31, B01%] 35-37. Dr.
Obaisi recommended that Mr. Guerrero go to adtinic and instructed him to return for a follow-
up the next dayld. § 37. At the follow-up on December 1, Dr. Obaisi approved@®dierrero’s
visit to the foot clinic and directed Mr. Guerrdmfollow up with him as needed after the visit.

Id. § 38.

12 The Court recruited counsel to represent Mr. Guerrero and an amended complaint was
filed on February 22, 2016. The defendants’ motiogismiss the amended complaint was largely
denied. ECF No. 88.



At some point after this appointment withr.BDbaisi, Mr. Guerrero received treatment
from a podiatrist at UICId. 1 39. The UIC podiatrist did not prescribe any new medication or
issue any new equipment, however, and Mr. Gueirentinued to use the gel insoles provided by
Dr. Obaisi.ld.

Early the next year, on February 2, 2017, Mr. Guerrero again met with a nurse. At this
appointment, Mr. Guerrero complainetisoreness in his feet, though didn’t appear to be in
distress or paird. § 40. The nurse prescribed a two-month supply of Tylenol 500 mg tdblets.
Over a year later, on March 7, 2018, Mr. Guerrers sent for treatment at another outside foot
clinic, the Hanger Clinic, where he received new orthotic insoles called UGBIs41.

DISCUSSION

Summary judgmet is appropriate only if the defenda show that there is “no genuine
dispute as to any material fact and [that they are] entitled to judgment as a matter BHOL”

v. CVS Pharmacy, Inc809 F.3d 335, 339 (7th Cir. 2015) (quoting Fed. R. Civ. P. 56(a)). A
genuine dispute as to any material fact existhé evidence is such that a reasonable jury could
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). When considering a motion for summary judgmthe Court construes “all facts and
makes all reasonable inferences in favor of themoring party.”Jajeh v. County of Copk78
F.3d 560, 566 (7th Cir. 2012). NonethelessHow that a material fact is disputed, the party “must
support the assertion by .citing to particular parts of matergain the record.” Fed. R. Civ. P.
56(c)(1). In 81983 cases, “the plaintiff bears the burdéproof on the constitutional deprivation
that underlies the claim, and thus must come forth suthcient evidence to create genuine issues
of material fact to avoid summary judgmerPadula v. Leimbach56 F.3d 595, 600 (7th Cir.

2011).



The Eighth Amendment, as incorporated through the Fourteenth Amendment, requires
prison officials to“provide inmates with medical care that is adequate in light of the severity of
the condition and professional normBérez v. Fenoglio792 F.3d 768, 777 (7th Cir. 2015). To
state an Eighth Amendment claim againstrafividual under § 1983, Mr. Guerrero must show
that “he suffered from (1) an objectively seriguedical condition to which (2) a state official was
deliberately indifferent, that is, subjectively, indifferevhiting v. Wexford Health Sources, Inc.

839 F.3d 658, 662 (7th Cir. 2016) (quotatioarks and citation omitted).

As a threshold matter, the IDOC defendadispute whether Mr. Guerrero’s flat feet
constituted an objectively serious medical conditibAn objectively serious medical condition is
one that'has been diagnosed by a physician as marglatatment or is so obvious that even a
lay person would perceive the need for a déstaitention.”"McGee v. Adam%21 F.3d 474, 480
(7th Cir. 2013). A variety of factors can indicate a serious condition’tthetfailure to treata
prisonets condition could result in further significant injynthat the “medical condition [ ]
significantly affects an individuad daily activities’ or that the inmate is experiencihghronic
and substantial painHayes v. Snydeb46 F.3d 516, 522-23 (7th Cir. 2008) (quot{agtierrez v.
Peters 111 F.3d 1364, 1373 (7th Cir. 1997)). The Seventh Circuit has not assessed an instance of flat
feet under the objectively serious standard, and in-circuit district courts presented with the issue have
reserved judgment, instead finding the subjective element of deliberate indifference 1&deng.
McCutcheon v. SogdNo. 99 C 932, 2000 WL 528481, at *5 (N.D. Ill. Apr. 26, 20(R¥gers V.
Garnett No. CIV. 04-938-GPM, 2005 WL 226086&,*3 (S.D. lll. Sept. 16, 2005).

Some district courts in other circuits, howevieave found instances of flat feet, and other

similar ailments, to lack the requisite seriousnessibiney v. McGinnisfor example, the District

13 The Wexford defendants concede the point.
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Court for the Southern District of New York conded that plaintiff’'s medical condition, which
included ‘hammer toes, bunions, collapsed arches, chéeels, and laterally drifted big toésvas

not serious. No. 01 CIV. 8444 (SAS), 2007 WL 8446#5.1-3 (S.D.N.Y. Mar. 16, 2007). The court
reasoned that, “while painful,” the condition was noné of urgency that may produce death,
degeneration, or extreme pdind. at *3 (quotingHathaway v. Coughlin37 F.3d 63, 66 (2d Cir.
1994)1 seealsoBrown v. DefrankNo. 06 Civ. 2235, 2006 WL 3313824t,*21 (S.DN.Y. Nov. 15,
2006) (bunions)Hernandez v. GoordNo. 02 Civ. 1704, 2006 WL 2109432, at *1, 5-6 (S.D.N.Y. July
28, 2006) (hammertoeYeloz v. New York35 F. Supp. 2d 305, 312 (S.D.N.Y.1999) (fracture, bone
cyst, and degenerative arthritis in toe)if seePaul v. Bailey 2013 WL 2896990, *3 (S.D.N.Y. June
13, 2013) (While Plaintiff s condition [flat feet] was not life-threatening, it can be appropriately
described as chronic, and is sufficiently serious to constitute a serious medical need for the purposes
of establishing an Eighth Amendment claamsing out of inadequate medical c8yeSimilarly, in
Johnson v. Medfordhe District Court for the Western District of North Carolina found, at the motion
to dismiss stage, that neither “fallen arches” nor “flat feet” “suggestious medical conditidn208

F. Supp. 2d 590, 592 (W.D.N.C.), ‘af 37 F. Appx 622 (4th Cir. 2002). These cases provide some
support for the position that unextraordinary cases of flatfedtere, for example, the plaintiff is still
able to exercise and perform other necessary activiiesy not constitute an objectively serious
medical condition. Nonetheless, the Court chotsessume seriousnesdgmroceed to the second
element of the clainBeeMontano v. Wexford Health Sources, |i¢o. 14 C 2416, 2018 WL 741421,
at *7 (N.D. lll. Feb. 7, 2018} Thus, although there is a disputsoat whether Montano is, in fact,
suffering from a serious medical condition, theu@ will assume he is for purposes of summary

judgment and address only the second element of Montano’s claim: deliberate indiff¢rdinees the

4 The court found it significant that the plaintifiddinot dispute that he played basketball,
at least occasionally, and liftegeights while icarcerated.Abney v. McGinnisNo. 01 CIV. 8444
(SAS), 2007 WL 844675, at *3 (S.D.N.Y. Mar. 16, 2007).
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seriousness of the condition of flat feet can be reasonably debated, however, informs evaluation of the
reasonableness of the actions of the defasdaraddressing Mr. Guerrero’s complaints.

The “deliberate indifference’element of an Eighth Amendment claim requifes
sufficiently culpable state of minduch that prison official “knove of a substantial risk of harm
to an inmate and either acts or fdsact in disregard of that riskArnett v. Webster658 F.3d
742, 751 (7th Cir. 2011 he standard differs for medicahd non-medical prison officialSee
McGee 721 F.3d at 481“Claims of deliberate indifferenc® medical needs are examined
differently depending on whether the defendantgjuestion are medical professionals or lay
persons).

|. Wexford Defendants

Although deliberate indifference is a subjective test, ffshjcases turn on circumstantial
evidence, often originating in a doctor’s failure to conform to basic standards of Rette’ v.
Carter, 836 F.3d 722, 728 (7th Cir. 2016) (en banc), as amended (Aug. 25, 2016). As a result,
claims against medical professionals mustrcome deference to medical expertigemedical
professional is entitled to deference in tne@nt decisions unless ‘no minimally competent
professional would have so respoddsder those circumstancesSain v. Wood512 F.3d 886,
894-95 (7th Cir. 2008) (quotin@ollignon v. Milwaukee Countyl63 F.3d 982, 988 (7th Cir.
1998)). Minimal competence has been fouadking where medical officialSprovided [ ]
‘blatantly inappropriatetreatment, ignored the recomnaation of a specialist, or needlessly
delayedan inmate’sjreatment (and thelog increased his pairi)Stewart v. Wa)l688 Fed. Apjx
390, 392 (7th Cir. 2017) (quotirRerez 792 F.3d at 777).

P.A. Williams—the only individual provider of medical care remaining in the tassaw

15 As notedsupra note 1, the parties agree that @baisi should be dismissed with
prejudice.SeePl.’'s Resp. Br. at 4 n. 1, ECF No. 13=deral Rule of Civil Procedure 25(a)
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Mr. Guerrero for his flat feet on three occasiamsce in February 2013 (for the initial visit and
again for the x-ray results) and once in September 2016 (when she referred him to Dr. Obaisi). Mr.
Guerrero takes issue with Williamshosen course of treatmenbut Williams’ treatment
decisions—ordering an x-ray, recommending shoes with good support and inserts/soles from the
commissary, advising Mr. Guerrero to loseigh, and instructing him to return as needette

the kind of reasonable choic&mntitled to deference.SeeSain 512 F.3d at 894-95ee also
Forbes v. Edgarll2 F.3d 262, 267 (7th Cir. 1997)Rlaintiff] is not entitled to demand specific
care. She is not entitled to thest care possible. She is entittedeasonable measures to meet a
substantial risk of serious harm to herThis is particularly so given the fact that Mr. Guerrero

did not follow P.A. Williams’ instruction to return to the HCU as needed; his failure sodshe

could reasonably conclude, suggested that Guesraot pain had been mitigated. Mr. Guerrero
offers no basis to rebut the deference owdel.£o0 Williams by providing expert testimony or any
other evidence suggesting that hefaxs were objectively unreasonabBee e.g, Whiting 839

F.3d at663 (affirming grant of summary judgmeoi deliberate indifference claim where “no
expert testified that [defendant’s] chosen cowbsé&eatment was a substantial departure from
accepted medical judgment, and the decisios m& so obviously wrong that a layperson could
draw the required inference about the doststate of mind without expert testimonyArnett,

658 F.3d a?59 (“Without some evidence, sucheagert opinion testimony, creating asenable

inference that [defendant’s] treatment duritiys time frame was so inadequate that it

provides:“If a party dies, and the claim is not extinghed, the court may order substitution of the
proper party. A motion for substitution may be made oy @arty or by the decedenssiccessor

or representative. If the motion is not made witbihdays after service of a statement noting the
death, the action by or against the decedent mudisbhessed.” Here, Dr. Obaisi died in December
2017 and defendants served Mr.e@ero with a Suggestion of Déaty filing it on the docket on
March 8, 2018, ECF No. 108. The parties agree that Mr. Guerrero did not make the requisite
motion to substitute. Dismissal is therefore required.
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demonstrated an absence of professional judgnfelaintiff] cannot succeed against him on
summary judgment.”)

Certainly, the mere fact that the initiaeatment decision did not solve Miuerrero’s
problem is not indicative of indérence. As a preliminary mattergetie is no evidence that Mr.
Guerrero followed Williams’ recomandation that he lose weight.eBtment that is not attempted
cannot be effective, and on this record Willidmesrs no responsibility for that shortcoming. More
fundamentally, the adequacy teatment is evaluateex ante not ex post and Mr. Guerrero
presents no evidence that Williams knew chagghoes and/or adding insoles would not reduce
his paini® SeeGayton v. McCoy593 F.3d 610 (7th Cir. 2010)Even if a defendant recognizes
the substantial risk, he is free from liability if hesponded reasonably to the risk, even if the
harm ultimately was not avert&d(quotingFarmer v. Brennan511 U.S. 825, 843 (1994))). As a
result, even if the course of treatmesats a conservative one, Williams did fi@sort to an easier
course of treatment that [she] kn[ew] [was] ineffectidimhnson v. Doughiyt33 F.3d 1001, 1013
(7th Cir. 2006)” Undoubtedly, the decision to pursue conservative care may be unreasonable
where the risk of that treatment falling shast unacceptable compardd other available

treatments.See Berry v. Peterman604 F.3d 435, 441 (7th Cir. 2010) (finding deliberate

16 Although Mr. Guerrero informed Williams thia¢ had previously used plastic inserts for
his feet, there was no documentation of thattineat. Further, even if Williams had found
evidence of previously prescribed insoles, she argtitled to make heawn treatment decisions.
See Jackson v. Kottés41 F.3d 688, 697 (7th Cir.2008T here is not one ‘proper’ way to practice
medicine in prison, but rather a range of accdptaburses based on prevailing standards in the
field.”).

17 The fact that Williams did not have ip-date knowledge regarding the selection of
shoes and/or insoles available at the commissaag most, indicative of negligence on herpart
and it is well-established that negligence fallort of the culpability required for deliberate
indifference.See Doughty433 F.3d at 10123 (“[I] n the context of medical professionals, it is
important to emphasize that medical malpractiegligence, or even gross negligence does not
equate to deliberate indifferente.
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indifference where g@rison doctor “rejected the obvious aftative of referring [inmate] to a
dentist”). This is not such a case. Although this opinion has assine@uerrero’s condition
serious enough to require treatment of some sort, it was netMireGuerrero had lived with the
condition since childhood and P.A. Wiliamsdhao reason to believe that it was rapidly
deteriorating; nor wallr. Guerrero’s conditiomebilitating at the time of treatmertlthough he
was in pain, Mr. Guerrero could carry out normal activities (and even strenuous activities that put
substantial stress on his feet, such as playis$gdtball and working in the prison kitchen). In
other words, Mr. Guerret® conditionwas a good candidate for the conservative treatment it
received.

Similarly, Mr. Guerrero argues that Williamisauld have referred him to Dr. Obaisi more
quickly—who could, in turn, have refed Mr. Guerrero to a speciaksbut referral decisions are
paradigmatianatters of “medical discretiort® See Pyles v. Fahin771 F.3d 403, 411 (7th Cir.
2014)(“Like other medical decisions, the choice whetbaefer a prisoner to a specialist involves
the exercise of medical discretion, and so refigssadfer supports a claim of deliberate indifference

only if that choice is blatantly inappropridtgquotation marksand citation omitted)). As

8 In addition to taking issue with the referral decision, Mr. Guerrero argues that P.A.
Williams prevented Mr. Guerrero froseeing Dr. Obaisi in a broader serfseePl.’s Resp. Brat
13-14("PA Williams did not permit Mr. Guerrero tos¢he Medical Director for more than a year
from the time she originally learned of M&uerrero’s deformed feet and related pain...[She]
delay[ed] Mr. Guerrero’s ability to see tlMedical Director for years at a time...”). That
contention is without support. According to her testimaflliams was the “first line” on sick
call, but she was not a gatekeeper for Dr. Ob&seWilliams Dep. 40:4-7, ECF No. 132-2.
Outside of her own referral decisions, Williamay#d no role in determining which patients were
treated by Dr. ObaisEeeWilliams Dep. 40:1241, ECF No. 132-2Z‘[M]y lists are formulated in
the medical records department. There is aiquéar individual that is responsible for putting
together the lists for the providers on a daily bgsitndeed the dynamic described in Williams’
deposition is clear in the facts of this caseewjfor the first time since his February 2013 visits,
Mr. Guerrero sought treatment through Wexford’s siak process, he was scheduled to see Dr.
Obaisi, not P.A. Williams.
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articulated above, the choice to first tnpn-specialist treatment options was reasorable
particularly in the context of ammly borderline-serious conditierand therefore any delay caused
by that decision was “tolerablesee McGowan v. Hulick612 F.3d 636, 640 (7th Cir. 2010)
(“[T]he length of delay that is tolerable depermatsthe seriousness of the condition and the ease
of providing treatment.” (citations omittégl)certainly Guerrero has provided no basis on which
to conclude thatVilliams’ approach wasappropriateSee, e.gShead v. PurketiNo. 4.07-CV-

22 CEJ, 2009 WL 5220155, at *4 (E.D. Mo. Dec. 31, 2009) (granting summary judgment in
absence of evidence that delay in obtaining ortHotbwear caused harm). Mr. Guerrero argues
that he had to endure chronic pain, but the eviddeogonstrates that he was offered pain relief
medication and sometimes turned it down. Madproviders can hardly be faulted for not
relieving pain when inntas decline medication.

Similarly, Mr. Guerrero makes much of theexded timeline of his treatment, but the bulk
of the delay is properly attributed him, not his medical providers. Aft&.A. Williams' initial
treatment, sheold Mr. Guerrero to “return as necessary” but he waited more than a year to do so;
then he saw Dr. Obaisi, received insoles, anahdiccome back for two more years. Mr. Guerrero
testified that he did not go back to the HCé&tause no one called him, but that does not support
a claim for deliberate indifference. Althoughrefusal to provide recommended or requested
follow-up care may support a finding of deliberate indifferesee, Arnett658 F.3d at 7533il v.
Reed 381 F.3d 649, 663-64 (7th Cir. 2004), the decision natitcate follow-up care after the
provision of reasonable treatment simply does not indicdtelpable state of mind.Farmer,

511 U.S. at 834. Medical officials have no dutyptoactively check on inmates they believe have
been adequately treated.

Mr. Guerrero also claims deliberate indiffeceron the part of Wexford itself. To prevail,
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Mr. Guerrero must show that an officidWexford policy, practice, or custom caused a
constitutional violationChatham v. Davis839 F.3d 679, 685 (7th Cir. 2016) (stating tdanell
liability “applies in 81983 claims brought against private c@migs acting under color of state
law”). Although the Court has found that Guerrers ha claim against P.A. Williams, Wexford
may still be liable if its‘institutional policies|[were] themselves deliberately indifferent to the
guality of care providedand that deliberate indifferencaused a constitutional violatioBlisson

v. Ind. Dept of Corr,, 849 F.3d 372, 378 (7th Cir. 2017) (en banc).

Here, Mr. Guerrero alleges an unconstinél custom and practice of delaying treatment
for prisoners and psisting in courses of treatment knowrbwineffective. Mr. Guerrero’s claim,
however, fails at the threshold: he has not predwvidence sufficient to show that any Wexford
employee caused him unconstitutional delay asqgibed him unconstitutional treatment. Without
an underlying constitutional violatn, no liability can flow to WexfordSeePyles 771 F.3d at 412
(“Wexford cannot be held liableor damages because there is no underlying constitutional
violation.”). If the policies Guerrero descab were Wexford policies, they were not followed in
this case and therefore cannot be the cause of any harm to Mr. Guerrero.

As detailed above, on his three visits to RMlliams, Mr. Guerrero received objectively
reasonable medical care and his other interactiotis Wexford staff were consistent with this
pattern. According to the undisputed record, Dr. €lmaw Mr. Guerrero for his flat feet on four
occasions. During the first visit, in June 2014, Obaisi prescribed over¢hcounter insoles with
arch support. As with P.A. Williams, the treanh was more conservative than Mr. Guerrero
desired, but there is no evidence that Dr. Obdaisw it would be ineffetive. Later, in August
2016, after Mr. Guerrero’s first panf insoles were confiscateDy. Obaisi provided a new pair

per Mr. Guerrero’s requedtlext, Dr. Obaisi saw Mr. Guerrero on consecutive days in late 2016
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and approved a visit to an outside specialiétl@. Notably, the UIC specialist did not prescribe
Mr. Guerrero any new treatment, which supports an inferdgrateDr. Obaisi’s chosen course of
care was reasonable. Even after referring him to the specialist, Dr. Obaisi advised Mr. Guerrero to
return as needed. Addressing these two provigessifficient to absolve Wexford of liability
because no other employee played a substantial role in Mr. Guerrero’s treathmmgver Mr.
Guerrero sought further treatment, he was evegtaaen by either P.A. Williams or Dr. Obaisi,
and each time they fulfilled his requests or reasonably modiiiedreatment to alleviate his
ongoing problem$?®

Although there were occasional delays dueWexford cancellations, in light of the
“overall treatment recordfhese “isolatednstancesdo not amount t@ constitutional violation.
Gutierrez v. Petersl11 F.3d 1364, 1375 (7th Cir. 1997). As notdabve, the most substantial
delays in Mr. Guerrero’s treatment were causedhibyown inaction. First, after he visited P.A.
Williams in February 2013, he did not seek neaticare through the designated sick call process
for roughly sixteen months. Next, after receivargh support insoles in July 2014, Mr. Guerrero
did not follow-up through the sick call process for over a Y&inally, Mr. Guerrero offers no
explanation for the fifteen months that elapbetiveen his authorization to see the UIC specialist
and his trip to the Hangar Clinic, where he evalyueceived orthotics. Absent evidence that he

lacked access to sick cala trier of fact could not infer #t this gap was caused by any action on

19 Soon after he was sent to the outsidecsglist, in February 2017, Mr. Guerrero visited
a nurse complaining of soreness in his feet @was prescribed Tylenol. Mr. Guerrero does not
claim that he requested a visit with P.A. Williams or Dr. Obaisi at that time.

20 Mr. Guerrero did write a letter to Wexford in March 2015 and was instructed to follow
the standard sick call process.

21 Mr. Guerrero does not provide this evidence. He hints at this sort of situation in his
deposition testimony but does mobvide enough detail to support a finding. When asked, multiple
times, if he could have signed up for sick chlling the periods between his medical treatments,
Mr. Guerrero pushed back each time: “You don’'t—it doesn’t work that way;” “I'm in prison. |
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Wexford’s part.

Mr. Guerrero cannot establish that he suffered unconstitutional delay or ineffective
treatment; it follows thatWexford's policies, practices, or customs could hate caused a
constitutional violationSee Pyles771 F.3d at 412. As a result, MBuerrero’s§ 1983 claim

against Wexford fails.

Il. IDOC Defendants

Mr. Guerrero also alleges deliberate indifferemgainst various IDOC employees in their
personal and official capacities.

A. Personal-Capacity Claims

In certain circumstances, non-medical officialg/rha held liable in th absence of liability
for medical officials.See, e.g., Sanville v. McCaught®66 F.3d 724 (7th Cir. 2001) (affirming
dismissal of claims against medical defendantsréversing dismissal of claims against prison
guards where only the prison guards were avedrthe risk of suicide). Here, however, Mr.
Guerrero’s argument frames tHeOC employees’ liability astrictly derivative of the medical
officials’ liability: the IDOC employeg are liable, he argues, becatsy failed to intervene when
made aware of the unconstitutional course of treatment provided by the Wexford defendants. The
above finding—that Mr. Guerrero received constitutionally adequate-edweecloses this avenue
of liability. Nonetheless, the Court examinesc¢te@ms against the IDOC defendants and finds, as
an alternative ground for granting summary juéginthat they fail as a matter of law.

As to the remaining individual defendants, where medical personnel are entitled to

deference, non-medical offitgaare entitled to defeGee Arnett658 F.3d at 755 Non-medical

don’t get to have what | want;” “It dsa’'t work the way you think it works SeeGuerrero Dep.
52:1353:11, ECF No. 127-2.
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defendants . . . can rely on the expertise of medical persniaieeno v. Daley414 F.3d 645,
656 (7th Cir. 2005)“(f a prisoner is under # care of medical experts . . . a non-medical prison
official will generally be justifiél in believing that the prisoner is in capable hands. This follows
naturally from the division dabor within a prison.” (quotin@pruill v. Gillis, 372 F.3d 218, 235
(3d Cir. 2004))). Nonetheless, non-medical professiofsnot simply ignore an inmate’s
plight.” Arnett 658 F.3d at 755When non-medical professiondlsave a reason to believe (or
actual knowledge) that prison doctors or thessistants are mistreating (or not treating) a
prisoner; they can be found liable for inactiorlayes 546 F.3d at 527. Given that mere
negligence is insufficienfor liability, however, there is no “ironclad rule that prisoner
communication to a prison official anywhere ire thorrections hierarchy constitutes adequate
notice to the official of a vialtion of the Eighth AmendmentVance v. Peter97 F.3d 987, 993
(7th Cir. 1996). Rather, the plaintifhas the burden of demonstrating that the communication, in
its content and manner of transmission, gave tisepofficial sufficient notice to alert him or her
to ‘an excessive risk to inmate health or safety. (quotingFarmer, 511 U.S. at 837).

Applying these principles to the present case, the IDOC deferdhatake, O'Brien,
Brown-Reed, and Gomezwere not deliberately indifferent dr. Guerrero’smedical condition.

1. Defendant Lemke, Warden, andefendant O'Brien, Assistant Warden

The record indicates that defendants Lemke @i8rien were made aware of Mr.
Guerrero’scomplaints on, at most, two occasiofR&st, O'Brien and Lemke spoke with Mr.
Guerrero during the October 2013 cell-house rouhdy took with defendant Brown-Reed.
During the conversation, Mr. Guerrero discusdas current course of treatment with the
defendants and expressed dissatisfact@nerrero Dep. 106:7-12, ECF No. 127-2. This

conversation did not put Lemke a@Brien on notice of an excessive risk to health or safety: Mr.
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Guerrero stated that he had received medical-eatgich, as discussed above, was not blatantly
inappropriate (even if it wasot the treatment he wantedand he did not claim to have requested
or been refused alternative treatment in subsequent 8sigssDoughty433 F.3d at 1011-12.

Even taken as true, Mr. Guerrero’s disputestimony that Lemke and’Brien looked
“shocked”by the condition of his feeDef.’s Resp. PSOF IDOC 17, does not change the nature
of the exchange. It is not an Eighth Amendmealation for an inmate to have a shocking medical
issue—many appropriately treated conditions carstatling. Here, treatment was ongoing and
available, and Lemke an@'Brien had no reason to question As a result, Mr. Guerrei®
complaints provided the officials with persal knowledge of his medical conditierand may
well have surprised thembut the complaints did not give the officials personal knowledge of an
Eighth Amendment violation creating a duty to interveee Doughty433 F.3d at 1012 (quoting
Durmer v. O'Carrol) 991 F.2d 64, 69 (3d Cir. 1993))A"non-medical prison official . . . cannot
be held‘deliberately indifferent simply because [he] failed to respond directly to the medical
complaints of a prisoner who was already being treated by the prison ‘dpctor.

O’'Brien’s (disputed) second interactiomith Mr. Guerrero’s various complaintsame
when her office responded to a letter from Mr. Guerrero. Ev@iBifien had personal knowledge
of the events, which the defendants ddvy, Guerrero’s letter dichot give O’'Brien reason to
believe he was being mistreated by the meditfadials. The letter prompting the response is not
plausibly entered into evidenég;so the content must be inferred from the context and the
response. The response, sent in December 2013, ackiges|®dir. Guerrero’stated need for
orthopedic shoes and indicates review of Mr. @reis medical chart. Even if Mr. Guerrero’s

letter expressed dissatisfactionttwthe course of treatmentetause the medical treatment was

22 See supranote 4.
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not obviously inadequate, OfBn cannot be deemed to have been objectively unreasonable in not
taking further actionHayes 546 F.3d at 527.

In Lemke’s casehis second (possible) exposure Guerrero’s dissatisfactionvith
Wexford’streatment of his foot condition came in relation to a grievance filed by Mr. Guétrero.
The grievance officer recommended “no action”Mr. Guerrero’s August 2013 grievance, citing
the fact that Mr. Guerrero appeared to heeaeived adequate medical care and had not sought
treatment since February 2013. On October 21, 2013, Lenlkemke’sdesignee concurred with
the recommendation. Even assuming Lemke resieand signed the concurrence himself, his
failure to intervene or investiga further in a case of faciallgdequate medical care does not
approach deliberate indifferen@ee Vanced7 F.3d at 993 (affirming grant of summary judgment
for warden on claims of deliberate indifferenceenehinmate sent warden a letter but did “not
supply, in her description of the purported lettes; detail to permit the conclusion that the letter
sufficiently advised the warden of the stion to require her intervention”Permitting a
factfinder to infer liability in such a case wouddverely strain the division of labor in the prison
system and risk creating anrdnclad rule that prisoner commuaton to a prison official
anywhere in the corrections hierarchy constitaigsgquate notice to the official of a violation of
the Eighth AmendmentId.

The cases relied on by Mr. Guerrero are distinguishable. FirRged v. McBridenon-
medical offigals took no action in the face of plaintiff's complaints that he was being deprived of

food and“medically-prescribedmedicine.” 178 F.3d 849853-854 (7th Cir. 1999). In Mr.

23 Defendants argue thaemke’sdesignee was responsible for the review. If proven, this
would prevent liability from a@haching to Lemke because the subjective awareness required for
deliberate indifference cannot be imputed to prigflicials who delegate the review of grievances
to designeesSee Thomas v. Knight96 Fed. App. 424, 429 (7th Cir. 2006).
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Guerrero’s casethe prison officials deferred to ongoing medical treatment, biReedthe
defendants permitted noncompliance with medical ortierBurther, unlike the decision to pursue
conservative treatment of flat fe¢he deprivation obasic necessitiesfood and medicatior-
presents a “sufficiently obvious” risk to requintervention.ld. Second, Mr. Guerrero cit®erez
v. Fenoglig a case in which an inmate was denistdically necessary surgery for ten months”
despite a “gaping wound” betweérs thumb and index finger. 792 F.at774, 778. Again, the
case differs both in the relationship to medical expertise and in the obviousness of the risk. In
Perez the plaintiff was prevented from receivipgpperly prescribed medical care: he had seen a
specialist, but the local prison officiatdoth medical and non-mediealvere not following the
specialist’s care instructionkl. at 779. Likewise, a failure to stitch or repair a “gaping wound”
for ten months carries risks that are substagtralbre obvious to the layperson than those posed
by under-treated flat feet. In surReedand Perez differ from the present circumstances in
important respects and do not sup@ofinding of liability here.
2. Defendant Brown-Reed, Health Care Unit Administrator

The story is much the same for defendant Brown-Reed. Brown-Reed had personal
involvement with Mr. Guerrero’ssituation on two occasions. First, she conferred with the
grievance officer about Mr. Guerrero’s August 2013 complaithis point in time, Mr. Guerrero
had been seen twice by P.A. Williams, haaly recently followed through on her primary
treatment recommendation to purchase shoa® flhe commissary, and had not requested a
follow-up through the sick call process. Because®rerrero was not being denied treatment and
the treatment was not obviously inadequate, Br&eed could reasonably rely on the expertise
of the medical staff in conveying that Mr. Gregp was currently receiving medical caBee

Johnson v. ShatNo. 15-CV-344-SMY-RJD, 2018 WL 724427, at *7 (S.D. lll. Feb. 6, 2018)
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(finding a Health @re Unit Administrator dcted reasonably in relying on the decisions of
Plaintiff's treatment providers” wheshe indicated to grievance officer that Plaintiff was receiving
appropriate treatment). BrowReed’s further involvement canairing the October 2013 cell-
house rounds she made with defend@iBrien and Lemke. Per the discussion above relating to
Lemke and O’Brienthis interaction did not put BrownelRed on notice of excessive risk, especially
given her prior knowledge of Mr. Guerreraigedical chartSee Doughty433 F.3d at 1012. The
most one can say is that BrolReed did not go “beyond the requirements of her job and tr[y] to
help [Mr. Guerrero], but that does not constitute deliberate indiffereBegks v. Raemiscb55
F.3d 592, 596 (7th Cir. 2009).

3. Defendant Gomez, Deputy Director for the Northern District of the
IDOC

Mr. Guerrero testifies te-and the defendants disput@ single conversation between
himself and Gomez as the basis for his deliberatiference claim. As above, even assuming Mr.
Guerrero’s version of the disputed facts, tbaversation was insufficient to put Gomez on notice
of an excessive risk to Mr. Guerrero’s health or safetportantly, while communicating his
dissatisfaction with his treatment and the gri@eaprocess, Mr. Guerrero also communicated that
he was receiving medical care. Like theestdefendants, Gomez may have loolsdwcked” by
Mr. Guerrero’s feetDef.’s Resp. PSOF IDOC 1 32, but that da®t mean he believed, or even
that he had reason to believe, that Mr. Guerrerob&asy mistreated or théttere was a clear risk
to Mr. Guerrero’s healtiUnlike the lack of access to food and medicinReedor the unrepaired
gaping wound inPerez the possibility of under-treatedafl feet does not communicate an
excessive risk. Where a plaintiff hast clearly communicated such a rifla] laypersois failure
to tell the medical staff how to dsijob cannot be called deliberatdifference.”Burks 555 F.3d

at 595. The record does not indicate that Gofakawed-up on the conversation, but there is no
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such obligation where there is notice of an excessive risk of har8ee Doughty433 F.3d at
1011-12 (finding no deliberate indifference by a non-medical posiorial who “took down [an
inmate’s] information and told [the inmate] that he would look into the situation and get back to
[him], but . .. never did”) GomeZs failure to follow up may haveeflected a lack of concern based
on the information Guerrero provided, but it doesaspablish that he was indifferent to an Eighth
Amendment violation.

B. Official-Capacity Claims against IDOC Employees

Mr. Guerrerds remaining claims allegdeliberate indifference against IDOC defendants
in their official capacities, seeking injunctive efli At the motion to dismiss stage, the Court
dismissed the claim as to Gomez @iBrien and substituted current offitelders Randy Pfister
and John Baldwin for Lemke and Godinez respectively.

In general, official capacity claims operateaasuit against the government entity, and
ultimately, the stateSanville v. McCaught\266 F.3d 724, 732 (7th Cir. 2001) (“Official capacity
suits are actions against the governmettityenf which the official is a part.”) Nonetheless,
neither theState’'sEleventh Amendment sovereign immunity ndt®3’s restriction of suits to
“persons” bars the clairfor injunctive relief hereta state official in his or her official capacity,
when sued for injunctive rei, [is] [ ] a person under 8983 because ‘officiatapacity actions for
prospective relief are not treated actions against the StatéWill v. Michigan Deft of State
Police 491 U.S. 58, 71, n. 10 (1989) (quotikgntucky v. Grahamd73 U.S. 159, 167, n. 14
(1985)). These suitsermit “relief requiring a state official toonform his or her behavior to the
requirements of federal law in the futurédadi v. Horn 830 F.2d 779, 783 (7th Cir. 1987).
ThereforeMr. Guerrero’s claimm may be considered on the merits.

As with his claim against Wexford, to saeed here Mr. Guerrero must show thidie
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entity's ‘policy or custom’. . . played a part in the violation of federal [a@raham 473 U.S. at
166. The Court, however, hégund that Wexford’s policies did naause a violation of Mr.
Guerrero’s constitutional rights and it followsat IDOC cannot be derivatively liabBeeCity of

Los Angeles v. Helle#75 U.S. 796, 799 (1986) (“[The City and its Police Commissioner] were
sued only because they were thodgbally responsible for [Officer] Bushey’s actions; if the latter
inflicted no constitutional injury on respondent, itnsonceivable that [the former] could be liable
to respondent.”).

Even absent that finding, however, the claifos injunctive relief are without merit.
Although not addressed in the briefing, Mr. Guerieroomplaint allegeswo policies as
responsible for violating his constitutional righEg:st, Mr. Guerrero argues that IDOC maintained
an unlawful policy by condoningVexford’s alleggedly unconstitutional policies. This claim is
moot: since filing his complaint, Mr. Guerrero recal\al the care he sought for his foot condition.
Although Mr. Guerrero requests injunai relief beyond his own treatmenfor example, “a
reasonable and timely process for caneglliskipping, and/or rescheduling appointménsge
Am. Compl. Relief § 1 ECF No. 3%his underlying condition is no longer an issue and therefore
the remedy targets onlgonjectural or hypotheticalfuture medical need$&eeSimic v. City of
Chicagq 851 F.3d 734, 738 (7th Cir. 2017) (quoti@dy of Los Angeles v. Lyon461 U.S. 95,
102 (1983)) (requiring dreal and immediate’ threat of future injury as opposed to a threat that is
merely ‘conjectural or hypothetica).” As aresult, “there is no longer an injury that can be
redressed by a favorable decisio®@Stby v. Manhattan School Dist. No. 1851 F.3d 677, 682

(7th Cir. 2017}

24 While there are exceptions to the mootness doetfoe example, where injury is
capable of repetition, yet evading revievduerrero did not raise any of these exceptions in the
response he filed. The Court therefore declines to consider whether any apply here.
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Second, Mr. Guerrero argues tHaOC's failure to make the grievance process adbless
to inmates who primarily speak &pish constitutes deliberate indifference. Even if there were an
underlying constitutional violation, Mr. Guerremannot plausibly establish that the violation
resulted from this policy: he filed four griewaas and clearly has a firm grasp on the language.
Further, although the failure to provide an accésglievance process can contribute to an Eighth
Amendment violation, there is no indeylent right to a grievance proceduisp prison is forced
to have a grievance procedure. If it thinks thatcosts of such a procedure outweigh the benefits,
it can do without.’Ramirez v. Youn®O06 F.3d 530, 537 (7th Cir. 2018). Lack of access to Spanish-

language grievances may have other legal carss®gs, but it is not, in itself, unlawftil.

* %k k%

Mr. Guerrero’s case illustrates the suhsitd gap between deliberate medical
care—which is permissible-and deliberately indifferent medical carevhich is not. Mr.
Guerrero’s primargomplaint is that he did not receivelmtic insoles for some time after he first
sought them. Mr. Guerrero is entitleladequate care, not to specific caebes v. Edgarll2
F.3d 262, 267 (7th Cir. 1997and the record demonstrates that Wexford and P.A. Williams
provided adequate care ovehe entire periodBecause Mr. Guerrero'®ormal and informal
grievances communicated dissatisfaction but amotexcessive risk to his health, the IDOC

defendants cannot be held deliberately indifferérite defendants’ moti@ for summary

25 |n Ramirez v. Younghe Seventh Circuit held thdor the purposes of administrative
exhaustion under the Puois Litigation Reform Actgrievance procedures are “unavailable” when
they are provided only in a language that the inmate cannot understand. 906 F.3d 530, 537 (7th
Cir. 2018).
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judgment are granted.
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Dated: February 13, 2020 John J. Tharp, Jr.
United States District Judge

26 The Court thanks recruited counsel for pientiff, Kevin Finger and Michael Baier, of
Greenburg Traurig, LLP, who have ably represented the plaintiff throughout this case.
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