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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RIVER DOCKS, INC, )
)
Haintiff, )
V. ) Case No. 5-cv-5709

)

ROY STROM EXCAVATING AND ) Judge John W. Darrah
GRADING CO, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff River Docks, Incfiled an admiralty Complaint, alleging negligence by
Roy Strom Excavating and Grading Co. related to the sinking of a b@ejendant filed a
Motion to Dismisq15] certain claimainderthe Federal Rules of Civil Procedure RUb)(6)
and to stay or abstain from hearing the remaining claims pursuant to th&iahsdectrine.
Defendant’sMotion [15]is denied

BACKGROUND

The following is a summary of the ajations of Plaintiff's claim, which are considered
as true for prposes of deciding Defendant’s Motion.

Plaintiff is a fullservice barge and material handling facility located on the lllinois River.
(Compl. 1 1.) Plaintiff is also the owner of barge AGS 441B (the “Bargé&d)) Defendanis
an excavating company located in Maywood, lllinoilsl. { 2.) Defendant was hired as a
subcontractor to perform excavation work pertaining to a construction prdgcy. 5) To
perform the excavation worRefendant chartered the Barge from a company that had chartered

it from Plaintiff. (d. ¥ 6.) At the time Defendant chartered the Barge, it was seawolthy. (
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On October 17, 2014, the Barge buckled and then sank after being loaded with
construction pilings and debris by Defendand. { 7.) TheBarge sank due to Defendant
overloading the middle of the Barge, causing it to buckle amidships and kInf. §) As a
result of the buckling and sinking, the Barge is no longer serviceable or in dgaaantlition.
(Id. 19.) The Barge has been in dry dock since being removed from the Chicago River and is
being readied for scrapld() Plaintiff seeks the value of the Barge, less any scrap value, lost
revenue, and attorneyfees. Id. 11 14, 15.)

LEGAL STANDARD

Rule 12(b)(6) permits a defendant to move to dismiss a complaint for “failuréd@sta
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to
dismiss, a complaint must allege “enough facts to stataim to relief that is plausible on its
face.” Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeot suffi
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 555). However,
plaintiffs are not required to “plead the elements of a cause of action aibnigets supporting
each element.’Runnion ex rel. Runnion v. Girl Scouts of Greater Chicago & Nw. Indiz8@
F.3d 510, 517 (7th Cir. 2015). Rather, the complaint must provide a defendant “with ‘fair
notice’ of the claim and its basisTamayo v. Blagojevi¢tb26 F.3d 1074, 1081 (7th Cir. 2008)
(quoting Fed. R. Civ. P. 8(a)(2) amavombly 550 U.S. at 555)"The degree of specificity
required is not easily quantified, but ‘the plaintiff must give enough details diostbject-
matter of the case to present a story that holds togetidcCauley v. City of Chicag®71

F.3d 611, 616 (7th Cir. 2011) (quotifgvanson v. Citibank, N.A614 F.3d 400, 404 (7th Cir.
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2010)). When evaluating a Rule 12(b)(6) motion, the court accepts the complainfdeadid
factual allegations as true and draws all reasonable inferences in théfglévior. Twombly
550 U.S. at 555-56.

“A federal court may stay or dismiss a suit in federal court when a corcstatncourt
case is underway, but only under exceptional circumstances and if it would phareete
judicial administration.” Freed v. J.P. Morgan Chase BankAN 756 F.3d 1013, 1018 (7th Cir.
2014) (quotingColorado River Water Conservation Dist. v. U424 U.S. 800 at 817-18
(1976)).

ANALYSIS
Motion toDismiss

Defendant argues that Plaintiff’'s claims for economic damages and foregitdees
should be dismissed pursuant to Rule 12(b)(6).

Defendant argues that claims for lost revenue should be dismissed, astgdamirdbes
not allow for economic damages on a negligence cldihe general rule is that purely economic
damages stemming from negligent&iras are not available in admiralt@rgulf Transp. Co. v.
Hill's Marine Enterprises, In¢.188 F. Supp. 2d 1056, 1064 (S.D. lll. 2002) (cifRapins Dry
Dock and Repair Co. v. Flin275 U.S. 303 (1927)). However, many courts have interpreted this
rule to only apply when the Plaintiff has no proprietary interest in the property andsaiteyzsl
no physical damageSeeAm. Petroleum & Transp., Inc. v. City of New Y&®&2 F. Supp. 2d
466, 470 (S.D.N.Y. 2012)ffd, 737 F.3d 185 (2d Cir. 2018'the Robins Dry Dockule. . .
prohibifs] recovery of economic losses in cases of unintentional maritime torts wher&aser

been no allegation of physical damage to property, including where the plairtdfasvher of
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the vessel”)City of Joliet v. STowing Co, 387 F. Supp. 2d 911, 914 (N.D. Ill. 2005)
(“numerous other courts, including those in the Seventh Circuit, have fourRiothiasbars
economic damage claims of parties without a proprietary interest in the damagedyp).

Courts have seea proprietary interest as “a prerequisite to recovery of economic damages in
cases of unintentional maritime tortCity of Jolief 387 F. Supp. 2d at 914 (citing

Reserve Mooring, Inc. v. American Commercial Barge Line, [25C F.3d 1069, 1072 (5thrCi
2001)). Plantiff is the owner of the Bargehereforeit has the proprietary interest necessary to
recover economic damages.

Defendant also argues that attormsefges are not available. Under admiralty, “the
prevailing litigant is ordinarily noéntitled to collect a reasonable attorneys’ fee from the loser.”
Alyeska Pipehe Serv. Co. v. Wilderness Sqeigl U.S. 240, 247 (1975 laintiff argues that
attorneys fees are available in certain circumstances. A court “may assess attorney’sefees wh
a party has acted in bad faith, vexatiously, wantonly, or for oppressive reasonatibers v.
NASCO, Inc.501 U.S. 32, 45-46 (1991). Attorneyfees are theoretically availatéePlaintiff,
and it ispremature to dismiss the claahthis stageSee Reis Robotics USA, Inc. v.

Concept Indus., Inc462 F. Supp. 2d 897, 908 (N.D. Ill. 2006) (“At this early stage of the
litigation, the Court cannot determine as a definitive matter that fees and costolye
unavailable to [Plaintiff]. Thus, the Court declines to strike the request for attorneys fees and

costs.”)

! It should also be noted that Plaintiff does not ask for economic damages alone but in
addition to actual damages for the loss of the Barge.
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Deferdant s Motion to Dismiss Plaintiff’'s claims for economic damages and attdrneys

fees is denied.
Motion to Abstain or Remand

Defendant has also moved to stay or abstain fromngethesubstantive claims pursuant
to the abstention doctrind.o determine whether a stay is appropritite,court is required to
conduct a twgart analysis.Freed 756 F.3d at 1018.First, the court must determine whether
the state and federal court actions are parallel. (citing AAR Intl Inc. v.
Nimelias Enterprises S.A250 F.3d 510, 518 (7th Cir. 2001)j.the actions are not parallel, the
Colorado Riverdoctrine does not apply, and the analysis emdisIf the proceedings are
pardlel, “the court must decide whether abstention is proper by carefully weignimgpie
exclusive factors.”ld.

The factors are(1) whether the state has assumed jurisdiction over property;

(2) the inconvenience of the federal foruf3) the desirability of avoiding

piecemeal litigation;(4) the order in which jurisdiction was obtained by the

concurrent forumsy5) the source of governing law, state or fede(@); the

adequacy of stateourt action to protect the federal plaintiff's righ¢g) the

relative progress of state and federal proceedi(®sthe presence or absence of

concurrent jurisdiction(9) the availability of removal; an@.0) the vexatious or

contrived nature of the federal claim.
Id. “If there is any substantial doubt that the-glkel litigation will be an adequate vehicle for
the complete and prompt resolution of the issues between the parties,’ then thiectader
should not abstain.Corus Bank, N.A. v. de Guardiola93 F. Supp. 2d 991, 993 (N.D. IIl.
2008) (quotingAAR htern., Inc, 250 F.3d at 518).

In determining whether state and federal lawsuits are parallel, teelsuiot have to be

identical. Suits are considered parallel “when substantially the same parties are

contemporaneously litigating substantially the same issues in another foQlenk’v. Lacy 376
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F.3d 682, 686 (7th Cir. 2004) (internal citations omitte@\] district court should examine
whether the suits involve the same patrties, arise out of the same facts exstiés factual
and legalssues.” Tyrer v. City of S. Beloit, 1l1456 F.3d 744, 752 (7th Cir. 2006)hére must
be “a substantial likelihood that the state litigation will dispose of all claims presented in th
federal case.’Lumen Const., Inc. v. Brant Const. Ci80 F.2d 691, 695 (7th Cir. 1985).

The state action is a claim for breach of contract by Service Wieldin§tapduilding,

LLC, against Defendant. (Dkt. 15, Exh. A). Service Wielding and Shipbuilding, LLC was
allegedly hired by Defendant to ra@ed movehesunkenBarge. [d.) After the present federal
action was filed, Defendant filed a thiparty state complaint against Plainfiffhe thirdparty
complaint raised negligence and unjust enrichment claims against Plaintififhgllegt the
Barge was notiff for its intended purpose and thaherefore, Plaintiff is liable fothe costsof
raising and moving the Barge. (Dkt. 15, Exh. B.) Plaintiff has since filed a motdiarhiss the
third-party complaint in state court. (Dkt. 18, Exh. A.)

The partiesre substantially similar; however, the parties are not litigating substantially
the same issues. The statenplaint seeks to answer the question of whether a contract existed
between Defendant and Service Wielding and Shipbuilding, LLC, for raising andgrtbein
Barge. The federal complaint seeks to determine who was responsible fiog sivekBarge.

The evidence and arguments fdrether a contract exists between the two parties in the state
lawsuitareentirely different from the evidence and amgents for who is responsible for the

Barge sinking.The thirdparty complaint filed by Defendant seeks to determine whether

% The federal suit was filed on June 26, 2015. Defendant filed thepiitg-state
complaint against Plaintiff on August 21, 2015.
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Plaintiff is liable for the Barge sinking and, if so, to what extent Plaintiff should be reqaired t
pay for raising and moving the Barge. Howevéthes point, it is not clear that the state court
will hear thoseissues, as Plaintiff has filed a motion to dismiss the {bandy state complaint.
“[A]ny doubt regarding the parallel nature of the [state court] suit shoulddoédved in favor of
exercising jurisdiction.”Freed 756 F.3d at 1019 (quotirgAR Int’l Inc, 250 F.3d at 520).
However, even assuming that the cases were pathielequiredexceptional
circumstanceare not present to stay or dismiss the federal célse.statecourthasnotasumed
in remjurisdiction over the Barg@. There is no inconveniente either party caused by the
federal forumwhich weighs against abstentionheldesirability of avoiding piecemeal litigation
is difficult to determine at th point, as Plaintiff has moved to dismiss the third-party complaint
in state court If the state court dismisses the thpdrty complaint, there will be no piecemeal
litigation. However, to the extent the thipdwty complaint is not dismissed, thatfor weighs
in favor of abstention.
The order in which jurisdiction was obtained weighs against abstem®discussed
above while the statecourt litigation began before the federal litigatiD®efendant filedheir
state complaint against Plaiffitafter this lawsuit was filed The source ofjoverning law is
admiralty law which weighsagainst abstention. hE adequacy of statmurt action to protect

the federal plaintiff's rights weiglagainst abstentigras federal admiralty law provides certain

% The parties dispute whethierremjurisdiction is required under tf@olorado River
doctrine. The Seventh Circuit has described @aorado Riveruling as follows: “The Court
held inColorado Riverthat,when a state is conducting emremprocedure that the federal
tribunal cannot replicate, a district judge should abstain so that all artedaims will be
before the state courtBergquist v. Mann Bracken, LI.B92 F.3d 816, 819 (7th Cir. 2010).



rights that state court does not, such as a bench trial and interlocutory appeatdafive
progress of state and federal proceedings weighs in favor of exercisidlicjiois as it has yet
to be determined whethtre thirdparty state complairggaing Plaintiff will be dismissed. The
state court hasoncurrent jurisdiction over admiralty tort and contract claims, which weighs i
favor of abstention.

Both partiesagreethat the thirdparty complaint cannot be removed to federal court.
However there appears tme conflicting Seventh Circuit authority as to what the effect of that
factoris. InAXA Corp Solutions v. Underwriters Resinsurance Coptpe Seventh Circuit cited
the inability to remove as a factor weighing against absteng8eeAXA Corp.Solutions v.
Underwriters Resinsurance Corg47 F.3d 272, 279 (7th Cir. 2003). Areed the Seventh
Circuit stated that theninth factor intends to prevent a federal court from hearing claims that are
closely related to state proceedingstitannot be removéd-reed 756 F.3dat 1023 €iting
Day v. Union Mines In¢862 F.2d 652, 660 (7th Cir. 1988hlowever, the relatedness of the
claims is minimalat best, as the state court can determine the contyhtdbetween Defendant
and anther party whichis not material in resolving/ho is responsible for sinking the Barge.

Thee is no reason to believe that the federal claimexstious or contrived, which
weighs against abstention. The factors weighed above do not present thimeakcep
circumstances necessary to overcome \tintually unflagging obligation of the federal courts to

exercise the jurisdiction given thémColorado River424 U.Sat817.



CONCLUSION
For the reasons discusseded, Defendarg Motion to Dismissand to Stay or Bstain

[15] is denied.

Date: January 13, 2016 Z/

HN W. DARRAH
nited States District Court Judge
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