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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ALLSCRIPTS HEALTHCARE, LLC )
Plaintiff, ; 15 C 5754
VS. g Judge Feinerman
ETRANSMEDIA TECHNOLOGY, INC, ;
Defendant ;

M EMORANDUM OPINION AND ORDER

Allscripts Healthcare, LLMrought thisstate lawsuitagainstEtransmedia Technology
Inc. under the diversity jurisdiction. Docs. 1, Btransmedidas moved tstay thesuitand
compelarbitrationpursuant to 88 3 and 4 of the Federal Arbitration Act (“FAA”), 9 U.S.C. 88 3,
4. Doc. 27. The motiois grantedbutwith the understanding that Allscriptan revive
proceedingbefore this court if the arbitratoc®ncludethat its claimsare not arbitrable.

Background

On a motion to compel arbitration, “the evidence of the non-movant is to be believed and
all justifiable inferences are to be drawrhisfavor.” Tinder v. Pinkerton Securit05 F.3d
728, 735 (7tICir. 2002) (internal quotation marks omitted).

Allscripts produes softwarghathelps physicians, medical practicesnd hospitalkeep
electronic medical records and manage their practices. Doc. 2al¥ Mysis Healthcare
Systemglid the sameintil it merged with Allscriptsn October 2008. Doc. 28-at 13; Doc.

33-1; Doc. 54 at 8Allscripts’s main software product is called “Allscripts Professional,” while
Mysis sold softwargroducts calledMysis MyWay,” “Mysis Tiger,” “Mysis Vision,” and

“Mysis EMR.” Doc. 23 aff15, 12; Doc. 40 at 2.
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In April 2008, prior to the Mysig\lIscripts mergerMysis and Etransmedia entered into a
“Partner Agreemehin which Etransmedia promised buy licensedor Mysis’s softwareand
resell thento healh care providers. Doc. 23 at  18; Doc. 33-1; Doc. 54 atTh8agreement
provided that it would last for five yeaisfter whichit would renew automatically each year
unlesseither partydecided to terminate.itDoc. 331 at § 8 17(a). Section 19(d) of the
agreement is aarbitration provision:

In case of any and all disputes in connection with the negotiation, execution,
interpretation, performance or nperformance of this Agreement ... the
dispute shall be determined by binding and final arbitration in Raleigh, North
Carolina, by three (3) arbitrators selected by the Parties (or byntlegidan
Arbitration Associationf the parties cannot agree) in accordance with the law

of the state of North Carolina and the rules ofAhserican Arbitration
Association

Doc. 334 at 7 § 19(d). Allscripts does not disputthat itbecame a party to the Partner
Agreement when inerged withMysis. Doc. 23 at § 20; Doc. 40 at 2.

Allscripts terminatd thePartner Agreemeni April 2014, ut it remained entangled
with Etransmedia through mutual customers—health care providerasedoAllscripts’s
software to manage their practices Whb stored their datan Etransmedia’s serversvhich
proved to be a problem for Allscripts. Doc. 23 at I 3. When some of those mutual customers
tried to upgradérom Mysis MyWay to Allscripts Professional, Etransmedia informibgmthat
it could not migrate their data to Professional, but that it could migrate their data to simila
software products made Byiscripts’s competitors Id. at {6, 25-37. Etransmedia alstwld
Allscripts’s customers that Allscripts was obligated to provide them witlomestsupport and
upgrades.ld. at §138-45. Beginning in July 2014, Etransmedia proposed to pay Allscripts to
provide additional software and services to Etransmedia’s clients. Allsacqtpted the
proposal and provided the software and services, but Etransmedia refuseditb payf46-

50.



In May 2015 Etransmedia filed claims against Allscripts breftheAmerican Arbitration
Association (“AAA”). Doc. 28 at 6; Doc. 33-18. (It was the parties’ second round of arbitration.
Theyarbitrated related disputes in 2014, &tcinsmedia won several million dollar award
Doc. 23 at 1 4. Shorty thereafterAllscripts responded by filinguitsagainst Etransmedia in
lllinois and North Carolina state courts. Doc. 28 aE@ansnedia removed the lllinois suid
this court in June 2015.

In September 2015, Allscripts and Etransmedia submitted their disputes toonedaht
at 158. At the end of the mediation, the two firms signed a “Term Sheet” under which
Etransmedia promised to release its clients’ data to Allscripts in exchareysiubstantial
payment, after which the parties would dismiss their claims against eaclathenwind their
relationship as far as possibliel. at 959-60. Allscripts and Etransmedia left certain important
terms open with the understanding that they would reach a more comprehensineeagbge
October 1, 2015, but the Term Sheet required immediate action from both partiagptalisad
to upgrade the software of Etransmedia’s clients without charge, and Etdim$mae to provide
Allscripts with documents to support certain representations and warrddties {64-67.
Allscripts provided the software upgrades, but Etransmedia reneged on the badgaifused
to provide Allscripts with requested documents, tanking the negotiations over the lcengpre
settlement agreemenid. at 165-66, 68-72.Etransmedia never paid Allscripts for its clients’
software upgradedd. at {73.

Allscripts filed anamended complaintithis suit inNovember 2015. Docs. 2, 23he
amended complaint alleges thatdfismedia breached its obligation to pay for the software and
services that Allscripts provided Eiransmedia customersthat Etransmedia was unjustly

enriched by those servicdbat Etransmedia committed defamation when it told Allscripts’s



customers that Allscriptsad a duty to provide them with customer service and upgrades; that
Etransmedia tortiously interfered with Allscriptgsospectiveeconomic advantage by refusing
to facilitate customers in switching to Allscrigesofessionalthat Etransmedia breached the
Term Seet by refusing to provide documents supporting its representations and waraadties
that Etransmedia violategkbveralktate deceptive trade practices statui@sc. 23 aff{75-115.
Allscripts also requests a declaration that Etransmedia’s claims against Adlgttig pending
AAA arbitrationare baselesdd. at 1106-110.
Discussion
As noted Etransmedia &s moved to stay this suit and compel arbitration before the

AAA. Doc. 27. Section 2 of the FAA states, in relevant part:

A written provision in any ... contract evidencing a transaction involving

commerce to settle by arbitration a controversy thereafter arising outtof su

contract or transaction ... shall be valid, irrevocable, and enforceable, save

upon such grounds as exist at law or in equity for the revooaitiamny
contract.

9 U.S.C. 8. Section 2 “mandates enforcement of valid, written arbitration agreemBnidet
v. Pinkerton Security805 F.3d 728, 733 (7th Cir. 2002nd “embodies both a liberal federal
policy favoring arbitration and the fundamdmienciple that arbitration is a matter of contract,”
Gore v. Alltel Commiass, LLG 666 F.3d 1027, 1032 (7th Cir. 2012) (internal quotation marks
omitted). “To give effect to the federal policy favoring private arbitration, the FA@vilesfor
stays oflitigation when an issue presented in the case is referable to arbitrafliodgr, 305
F.3d at 733 (citing 9 U.S.C. 8§ 3}[B]ecause arbitration is a matter of contract, a party cannot be
required to submit to arbitration any dispute whiethas not agreed so to submitGore, 666
F.3d at 1032 (internal quotation marks omitted).

Courts “evaluate agreements to arbitrate under the same standards asmacyndtact,”

Tinder, 305 F.3d at 733, which include “all general principles of state I@neén v U.S. Cash



Advance lll., LLC 724 F.3d 787, 791 (7th Cir. 2013ee Gore666 F.3d at 103¢[C] ourts

must place arbitration agreements on equal footing with other contadtenforce them
according to their terni§ (quotingAT&T Mobility LLC v. Corepcion 563 U.S. 333, 339
(2011));Faulkenberg v. CB Tax Franchise Sys., BB7 F.3d 801, 809 (7th Cir. 201 2xrich

Am. Ins. Co. v. Watts Indyg66 F.3d 577, 580 (7th Cir. 2008)Vhen “determin[ing] whether a
contracts arbitration clause applies to a given dispute, federal courts applyastapenciples

of contract formation,” but “[o]nce it is clear. that the parties have a contract that provides for
arbitration of some issues between them, any doubt concereiisgdpe of the arbitration clause
is resolved in favor of arbitration as a matter of federal |acte, 666 F.3d at 1032.
Accordingly, “a court may not deny a pagyequest to arbitrate an issue unless it may be said
with positive assurance that thigration clause is not susceptible of an interpretation that
covers the asserted disputébid. (internal quotation marks omittedyee also Am. Int’

Specialty Lines Ins. Co. v. Elec. Data Sys. C@p7 F.3d 665, 671 (7th Cir. 2003) (“A trial to
determine arbitrability is required. only if the issue that an evidentiary hearing would resolve
is fairly contestable.”).[J]ust as in summary judgment proceedings, a party cannot avoid
compelled arbitration by generally denying the facts upon whichgheto arbitration rests; the
party must identify specific evidence in the record demonstrating a méaetizdl dispute for
trial.” Tinder, 305 F.3d at 735.

Allscripts does not dispute that the Partner Agreement’s arbitration clause is a valid,
written arbitration agreemeat that it remains effective fat leastsome disputes between
Allscripts and EtransmediaDoc. 40at5-9; see Nolde Bros., Inc. v. Local No. 358, Bakery &
Confectionery Workers Union, ARCIO, 430 U.S. 243, 251-52 (1977) (hoidithat arbitration

agreements within expired contracts stitt presumed to require the parties to arbitrate certain



disputes).Allscriptsinsteadmaintains that the arbitratiarkausedoes not extend to its claims
against Etransmedlzecause the Partner Agreement ngaerredthe Allscripts Professional
product, andilso becausAllscripts’s claims turn exclusively oevents that occurred after the
Partner Agreement’s terminatiomoc. 40 at 5-9. Etransmedia resp®titht it is up to the
arbitrators, not the court, taterpretthe arbitration clause scopeand determine whether it
governs Allscripts’s claimsDoc. 28 at 10-11.

As a general rule,curts anchotarbitratorsdecide”[tlhe question whether the parties
have submitted a particuldrspute to arbitration,e., the ‘question of arbitrability” Howsam v.
Dean Witter Reynolds, InG37 U.S. 79, 83 (2002) (quotidd &T Techs., Inc. v. Commc’ns
Workers of Am.475 U.S. 643, 649 (1986pee alsBG Grp., PLC v. Republic of Argentina
134 S. Ct. 1198, 1206 (2014) (“[C]ourts presume that the parties intend courts, not arbitrators, to
decide what we have called disputes about ‘arbitrabilityD9thie v. Matria Healthcare, In¢.
540 F.3d 533, 536 (7th Cir. 2008) (“Whether a particuigpute must be arbitrated is generally a
guestion for judicial determination..”). But that is just a presumptiotite Supreme Court has
heldthata “clear[] and unmistakabl[e]” agreement between the partieghehatbitrators will
resolve disputes about arbitrability is as binding as any other arbitratie@neagre RentA-
Center, W., Inc. v. JackspB61 U.S. 63, 80 (2@); see also idat 70 {An agreement to arbitrate
a gateway issue is simply an additional, antecedent agréémegrarty seeking arbitration asks
the federal court to enforce, and the FAA operates on this additional arbitragemagt just as
it does on any othen,’First Options of Chi., Inc. v. Kapla®14 U.S. 938, 943 (1995) (“Did the
parties agree to sobt the arbitrability question itself to arbitration? If so, then the court’s
standard for reviewing the arbitrator’s decision altbat matter should not differ from the

standard courts apply when they review any other matter that parteesdr@ed tarbitrate.”).



The Partnership Agreemengsbitrationclause statethat disputes within itscope must
be resolved by a panel of the AAA “in accordance with ... the rules of the [AAA].” Doc. 33-1
at 7. AAA Rule 7(a) stats that “[t]he arbitrator shaflave the power to rule on his or her own
jurisdiction, including any objections with respect to the existence, scopejdbyal the
arbitration agreement or the arbitrability of any claim or counterclaifn AAA Commercial
Rule 7(a)(emphasis addedavailable at
https://www.adr.org/aaa/ShowProperty?nodeld=/UCM/ADRSTG_004103&revisiastideas
ed (last visitedMay 26, 2016). As far as the court can tell, the Seventh Circuit has never decided
whether ararbitrationagreemens incorporaion ofthe AAA’s Rules qualifiess a “clear and
unmistakable’agreement to arbitrate arbitrabilit§pix other circuits have directly addressed the
guestion, thoughwith all concludingthatsuch anncorporatiorqualifies as a clear and
unmistakable delegatiasf arbitrability questions to the arbitratd8eePetrofac, Inc. v.
DynMcDermott Petrol. Ops. Ca687 F.3d 671, 675 (5th Cir. 201Badal Machining Cents.,
LLC v. Compumachine, In&161 F. App’x 630, 632 (9th Cir. 201Hallo v. High-Tech Inst.
559 F.3d 874, 878 (8th Cir. 2009Qualcomm Inc. v. Nokia Corp66 F.3d 1366, 1373 (Fed.
Cir. 2006);Terminix Int'l Co. v. Palmer Ranch Ltd. P’shi#32 F.3d 1327, 1332 (11th Cir.
2005);Contec Corp. v. Remote Solution C298 F.3d 205, 211 (2d Cir. 20Q5ge alsApollo
Computer, Inc. v. Berd86 F.2d 469, 473 (1st Cir. 1989) (holding that an agreement delegated
guestions of arbitrability to the arbitrator because it incorporated thedtiteral Chamber of
Commerce Rus of Arbitration, which includa provisionsimilarto AAA Rule 7(a));United
States ex rel. Beauchamp & Shephard v. Academi Training Cent20d8& WL 1332028, at *5
n.17 (E.D. Va. Mar. 29, 2013gollecting cases)Yellow Cd Affiliation, Inc. v. N.H. Ins. Cp.

2011 WL 307617, at *4-5 (N.D. Ill. Jan. 28, 2014yt cf. Riley Mfg. Co. v. Anchor Glass



Container Corp.157 F.3d 775, 780 (10th Cir. 1998) (holding that an arbitration agreement that
incorporated the AAA’s Rules did not delegate arbitrability questions to theadobj but
without discussing the incorporatijon

The court adopts the consensus view. By incorporating the AAA’s RuéeBatttnership
Agreemens arbitrationclauseclearly and unmistakably delegates authority tcattiétratorsto
decide whether Allscripts’slams are arbitrable Allscripts complains that thiseasonings
“circular” because it “presumes the application i arbitration agreemenbDoc. 40 at 6.But
thatelidesthe distinction between two different questicist, whether disputes aboutd scope
of the arbitration agreememtust be arbitratecandsecond, whether the substantive disputes
between Allscripts and Etransmedia must be arbitratdéw court concluddbat the answer to
the first questionsyes which means that it is up to the arbitratoratgwerthe second question.
Where is the circle’And anyway, the same objection would apphenevea court compels
arbitration of the question of arbitrability on the ground that the arbitrationmagreeequires it,
even thougliprecedent leava®o doubt that it is appropriate to doieanstances of a clear and
unmistakable delegation of arbitrability questions to the arbitr&ee Local 744, Int’'| Bhd. of
Teamsters v. Hinckley & Schmitt, Iné6 F.3d 162, 165 (7th Cir. 1996) (“We do not mean to say
that situations do not exist where it is proper for an arbitrator, and not a court, towleetter
a dispute is arbitrableThe Supreme Court has expressly recognized that parties may agree to
‘arbitrate the arbitrability is®1™) (quotingAT&T Techs.475 U.Sat 648).

Allscripts also argues that this case is differexgduse the Partnership Agreement’s
arbitration clause appearsan expired contract. Its position appears to be that only courts may
resolve disputes abotlte scope of an arbitration agreement in an expired contract, even if the

agreement clearly and unmistakatielegates authority over arbitrability questions to an



arbitrator. Doc. 40 at 6. To support that view, AllscrigitesNissan North America, In. Jim
M’Lady Oldsmobile, In¢.307 F.3d 601 (7th Cir. 2002), ahiiton Financial Printing Division v.
N.L.R.B, 501 U.S. 190 (1991). But those decisiaadrestowto decidearbitrability, rather
thanwhoshould decidé&. As notd,if partiesare subject to a valid arbitration agreement, a
court ordinarilymust presume that thedispute is arbitrable “unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretatzovénatthe asserted
dispue.” Gore 666 F.3d at 103Z&ee alstAT&T Techs.475 U.Sat650. Litton andNissan
hald simplythat when the arbitration agreement appeaamiexpired contracthe presumption
in favor of arbitrability does not applyseeLitton, 501 U.S. at 209 [W]e refuse to apply that
presumption wholesale in the context of an expired bargaining agreement, for to dodo woul
make limitless the contractual obligation to arbitratéNiysan 307 F.3d at 604 (“[T]he
presumption of arbitrability does not fullpply in cases where the arbitration agreement is
contained in aexpiredfixed-term contract.”).Neither decisiorholds that the court must
disregard clear and unmistakable submissions of arbitrability questions to thet@rband in
fact the Seventh Circuit has suggested that courtsnaegisregard such submissions even when
they are contained within expired contracieeR.J. Corman Derailment Servs., LLC v. Int'l
Union of Operating Eng’rs, Local Union 150, ARLIO, 422 F.3d 522, 527 (7th Cir. 2005)
(“The question here is how long tbgpiredagreement to arbitrate survived. Only if the parties
had agreed to allow the arbitrator to decide that threshold question would the disiti¢ttave
been compelled to order arbitration.”).

In fairnessLitton makes sometangentiahoises about thewho’ as well as théhow” of
deciding arbitrability. The opinioraddresses a suggestion that the Supi@auwgt “err[ed] in

reaching the merits of the issue whether the mstination grievances arise under the expired



agreement because that is an issue of contract interpretation to be submitted to an arbitrator in
the first irstance.” 501 U.S. at 208. The Court rejected that argument, but in so delregl it
only on the general principal that “[w]hether or not a company is bound to arbigate|las
what issues it must arbitrate, is a mattebe determined by the court”; the Coud dotdiscuss
what to dounder circumstances where the parties lide@ly and unmistakably agreed to
arbitrate arbitrability Ibid. Litton thus gives no reason to think that arbitration agreements in
expired contracts represent an exception to the principle that courts should ckespeantd
unmistakable delegions of arbitrabilityquestios toarbitrators. See United Parcel Serv., Inc. v.
Union de Tronquistas de Puerto Rico, Local 9826 F.3d 470, 472 & n.2 (1st Cir. 2005) (citing
Litton to hold that the district court should have determined whether a dispute was arbitrable
under an arbitration agreement in an expired contract, but noting that a clear andkainest
delegation of the question to the arbitrator would have changed the outcome).

Finally, it is important to distinguisiiller v. Flume 139 F.3d 1130 (7th Cir. 1998As
in this case, the parties Miller had agreed to arbitrate disputes according to the rukes of
specific arbitral body-there,the National Association of Securities Dealers (“NASD®Y. at
1132. The plaintiffsin Miller insisted that certain provisions in those rules showed that they and
the defendants had clearly and unmistakably agreed that arbitrators wodkel gigestions of
arbitrability. Id. at 1133-34. The Seventh Circuit rejected the argument, though, and held that
the district courtisould determine arbitrability.

Miller does not contrahis case becauskea NASD's rulesunlike the AAA’s rules, did
not clearlyempower arbitratordo decide questions of arbitrabilityf-heMiller plaintiffs relied
onPart lll, Section35 of the NASD's rules, titled “Interpretation of Provisions of Code and

Enforcement of Arbitrator Rulings,” whialeadin relevant part

10



The arbitrators shall be empowered to interpret and determine the applicability
of all provisions under this Code and to take appropriate action to obtain
compliance with any ruling by the arbitrator(s). Such interpretations and
actions to obtain compliance shall be final and binding upon the parties.

Id. at 1134.In rejecting the contention that Secti®dclearlysulmits questions of arbitrability
to the arbitrators, the Seventh Ciraudtted that the provision “says nothing about arbitrability,”
and that “both interpretation and determinations about applicability are stepkéhaliaize after
the threshold determination of arbitrability has occurred; or, at the verydeatbn 35 can
reasonably be read that waylliid. By contrastAAA Rule 7(a)expresslygives arbitrators the
authority to decide “the arbitrability of any claim or counterclairhliat differencas
significant,asis reflectedn thefact that the Eleventh Circuit h&gldboththat incorporation of
the AAA’s rules counts as a clear and unmistakable delegation of autivdhiy arbitratoto
decide arbitrabilityandthat incorporation of the NASD’s rules does nGBobmpareTerminix
432 F.3d at 133RAAA rules), with Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Cohé&2
F.3d 381, 384 (11th Cir. 1995) (“We hold that sectioridd%he NASD'’s rulesjs not ‘clear ad
unmistakable evidence’ of the parties’ intent to allow the arbitrator to deternsitienliness of
the claim.”)
Conclusion

For the foregoing reasoristransmedia’snotion tostay this case anmbmpel arbitration
is granted Allscripts must pursue itslaimsin arbitration before the AAA This suit isstayed
pending resolution of the arbitrationf the AAA arbitrators decidéhat Allscripts’s claims are

not arbitrable, the court will reopen geproceedings ogaliscripts’s IIrl‘notion.

May 27, 2016

Unitéd States District Judge
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