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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL KNIGHT, asChapter 1ITrustee folUpper )
Midwest Sealcoat Manufacturing, LLC, )
) 15C5960

Plaintiff, )

)  Judge Feinerman
VS. )
)
DJK REAL ESTATE GROUPLLC and DJK REAL )
ESTATE GROUPBURR RIDGE, LLC )
)
Defendars. )

AMENDED M EMORANDUM OPINION AND ORDER

In this diversity suitUpperMidwest Sealcoat Manufacturing allegbat DJK Real
Estate Groug“DJK”) and DJK Real Estate Groupurr Ridge(“DJK-Burr Ridgé) violated the
terms of acommercial real estate lease by allowugstfield Insurance Companiefendants’
insurer,to sue Upper Midwest in the Circuit Court of DuPage County, llliforsjlamages
arising from is use of the leased propertfpoc. 1. Defendants hamsoved to dismispursuant
to Federal Rules of Civil Procedut2(b)(1) and 12(b§), or, in the alternative, to abstain under
the doctrine set forth i@olorado River Water Conservation District v. United Stad&sl U.S.
800 (1976), pending the resolution of gtate coursuit, Westfield Insurance Company as
subrogee of DJK Real Estate Group, LLC v. Upper Midwest Sealcoat Manufacturingg@14C
L 929 (Cir. Ct. DuPageCnty., lll. filed Aug. 28, 2014) (state court complaint reproduced at Doc.
1-2). Doc. 6.

After the motion was fully briefed, Upper Midwest informed the court that a bamkrupt
trusteehad been appointed in its pendi@gapter 1bankruptcy casdn re UpperMidwest

Sealcoat Manufacturing, LLQNo. 15-42363 (Bankr. D. Minn. filed July 1, 2015). Doc. 20.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2015cv05960/312709/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2015cv05960/312709/32/
https://dockets.justia.com/

Thatresulted in the trustee, rather than Upper Midwest, being the real party istimehras
suit. SeeCannonStokes v. Potted53 F.3d 446, 448 (7th Cir. 2008)T] he estate in
bankruptcy, not the debtor, owns all gr@rkruptcy claims); Conticommodity Servs., Inc. v.
Ragan 826 F.2d 600, 602 (7th Cir. 1987) (holding that the “real partyt@nestwas the trustee
in bankruptcy, reasoning thatRagan'’s potential liability to Conticommodity on its claim is a
potential liability of the bankrupt estate”Accordingly, pursuant to RulE/7(a)(3), the court
provided therusteethe opportunity “to ratify, join or be substituted irth@ actiori’” Doc. 23.
MichaelKnight, the trusteepetitioned to be substituted as plaintiff, Doc. 24, and the court
granted the petition, Doc. 25.

Although Knight has replaced Upper Midwest as the plaintiff, for ease of ¢xpasie
courtwhere appropriat@ill continue to refer to the plaintiff as “Upper MidwéstFor the
following reasons, Defendants’ motitmdismisgs deniedtheir motion to abstain igranted
andthe case istayed pending resolutiaf the stateourtsuit.

Background

In consideringa Rule 12(b)(6) motion or a Rule 12(b)(1) motion asserting a facial
challenge to subject matter jurisdiction, the court must accept as true the complalin
pleaded factual allegations, with all reasonable inferences dravpper Midwest'sfavor, but
not its legal conclusionsSee Smoke Shop, LLC v. United Staté% F.3d 779, 785 (7th Cir.
2014) Apex Digital, Inc. v. Sears, Roebuck & Co72 F.3d 440, 443-44 (7th Cir. 2009). The
court must also consider “documents attached to the eamypdlocuments that are critical to the
complaint and referred to in it, and information that is subject to proper judicial ,healmeg
with additiondfacts set forth in Upper Midwestlsrief opposing dismissal, so long as those

additional facts areconsistent with the pleadingsPhillips v. Prudential Ins. Co. of Apm/14



F.3d 1017, 1020 (7th Cir. 2013) (internal quotation marks omitted). The facts are set forth as
favorably toUpper Midwestas those materials permiiee Meade v. Moraine Valley Cmty.
Coll., 770 F.3d 680, 682 (7th Cir. 2014).

In March2011, Upper Midwesis lessee entered into a thyear lease with DJl&s
lessorfor an industrial buildingin Burr Ridge, lllinois Doc. 1 at § 4; Doc. 1: The lease
containedhis subrogation provision:

g. SubrogationLandlordand Lessee shall each obtain from their respective
insurers under all policies of fire, theft, public liability, workers’

compensation and other insurance maintained by either of them at any time
during the term hereof insuring or covering the Premises, a waiver of ad right

of subrogation which the insurer of one party might have, if at all, against the
other party.

Doc. 1-1 at 3. In other words, Upper Midwest and DJK agreed that the lease would reattenpli
theirrespectivdiability insurers: any insurance claimssing fromthe lease would be paid by
thar insurersin accordance with theasurance policies, with no recourse to suing the other party
to the lease.

On November 15, 2012, theasedoropertycaught fire Doc. 1 at § 8. On September 17,
2014, Westfield, DJK’s insuremnd as itsubrogee, sued Upper Midwestd its employee
Michael Salvatan state court, seeking $523,426.00 for repairs due to damage from the fire.
at 1 9-1Q Doc. :2. Westfieldalleged that “Upper Midwest permitted an employee, Michael
Salvato, to reside at [the property], in contravention of the [property’s] purpose” witekihg
prior permission from DJK. Doc.2-at § 16; Doc. 7 at 3. Westfield claimed that the fire
resuted from Salvato’s discardifg cigarette buttSonto pallets of cardboard boxes.” Doc. 1-2
at 1 20; Doc. 7 at 3. Upper Midwestiswered witmine affirmative defenses, three of which
alleged that the leasessibrogation provision did not permitestfield to sue Upper Midwe$br

the damages arising from the firBoc. 7 at 3-4; Doc. TI-at 914. Upper Midwest also moved



to dismissarguing thaDJK hadwaived all rights bsubrogation that Westfield migbtherwise
have had against Upper Midwest, tttize lease relieved Upper Midwest froesponsibility
“even if the fire was purportedly caused by Upper Midwest’'s own negligesiog that under
lllinois law, Upper Midwest’s payment of rent to DJK rendered it a co-insured entity against
which Westfieldcould not subrogate. Doc.ZZ- The stateourt denied the motion without
prejudice reasoninghatquestions of fact precluded the court at the pleading stage from
determining whethedpper Midwest’s actions had rendered the lease inaalttitherefore
whether the lease®ubrogation provision precluded the suit. Doc. 7-4; Do 45910.

On July 7, 2015, Upper Midwest filede presensuitagainst Defendantallegirg
breach of contract argromissory estoppel and seeking damages in the amount of “all costs and
expenses, including reasonable attorneys’ fees” incuaretl;any settlemerdgr judgment” that
Upper Midwest is required to pawy, the state court case. Doc. 1 atAfter movingto dismiss
Doc. 6, Defendants informed the court that Upper Midwest had filed a petition for bankruptcy in
the Districtof Minnesota on July 1, 2015, six days befibféded this suit. Doc. 10 at Y 1-2;
Doc. 10-1; Doc. 10-2; Doc. 17 at 1-2. On September 10, 2015, Westfield obtained an unopposed
order from the bankruptcy court lifting thatamatic stay to allow ito proceed in the state case
to the extent of Upper Midwest’s insurance proceddsat 2; Doc. 17-4Doc.17-6. As noted
above, Knight subsequently was appointed as Upper Midwest’s bankruptcy trustee la@ehhas
substituted in this case as the party plaintiff.

Discussion
Motion to Dismiss
Defendants essentially detth threegrounds for dismissalFirst, the/ contend that

becausaJpper Midwest pegs itsatinageclaim to the outcome of the state court cases, it



seeking an “advisory opiniémather than presenting dactual controversy” ripe for resolution.
Doc. 7 @ 7-9. This argument fails to persuade. As Upper Midwestectly notes, ithas been
named a defendant in a subrogation action filed by Defendants’ insurer/subrogeé heasd [it
already incurred significant costs and fees in defending such an action.” Déod415la short,
while the extent oUpper Midwest’'s damages may rest on theonre of the state court case
Upper Midwest hasalreadysuffered and continues soifferharm througtbefendantsalleged
breach of the lease agreemeifhatis sufficient to establish an actual controversy ripe for
resolution. SeeZurich Am. Ins. Co. v. Watts Indus., In¢17 F.3d 682, 690 (7th Cir. 2005)
(holding that “to show a [contract] dispute,” the plaintiff “must show that [thendef&] has
acted, or has threatened to act, in a manner inconsistent with [the plaintiéftpfatation of the
contract”) (internal quotation marks omitted).

Second, Defendants argue that this case does not fall within the diversity fiosd8
U.S.C. § 1332(a), because the amount in controversy is less than $75,000. Doc'Thet 7.
rule governing dismissé&br want of jurisdiction in cases broughtthe federal courts is that ...
the sum claimed by the plaintiff controls if the claim is apparently made in good Hamtlst
appear to a legal certainty that the claim is really for less than the jurisdi@miount to justify
dismissal.” St. Paul Mercury Indem. Co. v. Red Cab,383 U.S. 283, 288-89 (1938)
(footnotesomitted);see also b Junhong v. Boeing Co/92 F.3d 805, 815 (7th Cir. 2015)
(“Jurisdictional allegations control unless it is legally oapible for them to be true.(giting St.
Paul Mercury 303 U.S. at 289). The Seventh Circuit has instructed:

[A] proponent of federal jurisdiction must, if material factual allegations are
contested, prove those jurisdictional facts by a preponderéatice evidence.
Once the facts have been established, uncertainty about whether the plaintiff
can prove its substantive claim, and whether damages (if the plaintiff prevails

on the merits) will exceed the threshold, does not justify dismissé@nly if
it is “legally certain” that the recovery (from plaintéfperspective) or cost of



complying with the judgment (from defendas)twill be less than the
jurisdictional floor may the case be dismissed.

Meridian Sec. Ins. Co. v. Sadowsk,1 F.3d 536, 543 (7th Cir. 2006ge alsdBloomberg v.
Serv. Corp. Int’] 639 F.3d 761, 763 (7th Cir. 2011M Ins. Corp. v. Spaulding Enters. In633
F.3d 542, 547 (7th Cir. 2008)The jurisdictional minimum in diversity cases is ... the amount
at stake to either party to the suiBEM I, L.L.C. v. Anthropologie, Inc301 F.3d 548, 553 (7th
Cir. 2002) see alsdJhl v. Thoroughbred Tech. & Telecomms., |309 F.3d 978, 983 (71ir.
2002 (“[T]bhe jurisdictional amount should be assessed looking at either the benefit to the
plaintiff or the cost to the defendant of the requested relief.”).

BecausaJpper Midwest seekis this suitto recover the value of a potential adverse state
court judgment that could exceed $500,000, it easily meets the jurisdictioniadum. The
possibility that Upper Midwest will prevaiih state court does not undermine this conclusion.
See Grinnell Mut. Reinsurance Co. v. Shidkl F.3d 1114, 1116 (1997) (“[1]f the amount in
controversy exceeds the jurisdictional amount when a suit is filed in federaltbeusct that
subsequent events reduce the total amount in controversy will not divest the court of
jurisdiction.”). Nor, contrary to Defendants’ contention, Doc. 7 atd&s the state court’s denial
without prejudice bUpper Midwest'smotion to dismiss preclude enforaent of the lease’s
subrogation provision. The state court did not rule definitively that the subrogation provision did
not apply it held only that further factual development was needut. 152 at 910. In any
event, claim preclusion und#linois law applies only if “there was a final judgment on the
merits,” Empress Casino Joliet Corp. v. Johnstéd63 F.3d 723, 728 (7th Cir. 201@juoting
River Park, Inc. v. City of Highland Pgrk03 N.E.2d 883, 889 (lll. 1998)), and there has been

nothing of the sort here.



Third, Defendants contertdat becaus&pper Midwest is bankrupt, atcause
Westfield may in the state cagsoceed only to the extent opper Midwest'’s liability insurance
coveragelpper Midwest itself “cannot claim any damages resulting from the State Case” an
so “does not have a cognizable claim for relief.” Doc. 17 atBl@.Upper Midwest does have
potential damagess it reportedn open court, its liability insurer is proceeding under a
reservation of rights, which could allow the insurer to pursue Upper Midwest layeiibrg a
claim in the bankruptcy proceeding or, if thatgeeding is dismissedeeking recovergtirectly
against Upper Midwest—for the sums incurred defending the state court suitray pay
judgment. Seeln re Consolidated Indus. Cor@B60 F.3d 712, 717 (7th Cir. 2004).

Moreover, a a stillextant (if insolvent) entity, Upgr Midwest has “assets that a bankruptcy
trustee might seek to preserve against ... claimants or creditold.Ben Coal Co. v. Office of
Workers’ Comp. Programel76 F.3d 418, 419-420 (7th Cir. 200Furthermorea loss in state
court could appear as an adjustment on Upper Midwest’s loss ratio fannsypurposes
Finally, “[t] he general rule in federal court ... that if an insinas paidthe entire claim of its
insured, the insurer is the real party in interest under Federal Rule of Civeldaret7(a),”
Krueger v. Cartwright996 F.2d 928, 932 (7th Cir. 199@mphasis add¢ddoes not applirere
becausdJpper Midwest’s insurer has ngét paid any chim on Upper Midwest’s behallf.

. Colorado River Motion

TheColorado Riverdoctrine provides that “a federal court may stay or dismiss a suit in
exceptional circumstances when there is a concurrent state proceeding anddhdistaissal
would promote ‘wise judicial administration.’Caminiti & latarola, Ltd. v. Behnke
Warelousing, Inc. 962 F.2d 698, 700 (7th Cir. 1992) (quotidglorado River424 U.S. at 818).

The Supreme Court “has cautioned that abstention is appropriate only in ‘exceptional



circumstances,’ and has also emphasized that federal courts have a ‘viriflatiging

obligation ... to exercise the jurisdiction given them&XA Corporate Solutions v.

Underwriters Reinsurance Cor®47 F.3d 272, 278 (7th Cir. 2003) (quotidglorado Rivey

424 U.S. at 813, 817). In determining whether to abstain, the court’s task is “not to find some
substantial reason for tlexerciseof federal jurisdiction by the district court; rather, the task is to
ascertain whether there exist exceptional circumstances, the clearestiofjists, that can
suffice undeiColorado Rier to justify thesurrenderof that jurisdiction.” Moses H. Cone

Mem’l Hosp. v. Mercury Constr. Corpt60 U.S. 1, 25-26 (1983) (internal quotation marks
omitted).

TheColorado Riveranalysis has two steps. First, the court “inquire[s] whether the
concurrent state and federal proceedings are parallehiniti, 962 F.2d at 700. If the
proceedings are parallel, the court then weighs tererolusive factors to determine whether
abstention is propernd. at 701.

A. Whether the Federal and State Cases Are Parallel

State and federal proceedings need not be identical to be pagaeidkins v. VIM
Recycling, Inc.644 F.3d 483, 499 (7th Cir. 2011)Ktor Colorado Rivempurposes ...
[p]recisely formal symmetry is unnecessaryRather, proceedings are parallel “when
substantially the same parties are contemporaneously litigating substahéaBme issues in
another forum.”ld. at 498-99internal quotation marks omitted). Put another way, “[t|he
guestion is not whether tlselits are formally symmetrical, but whether there is a substantial
likelihood that the gtate] litigation will dispose of all claims presented in the federal ca#s&R
Int'l, Inc. v. Nimelias Enters. S,£250 F.3d 510, 518 (7th Cir. 20Qinternalquotation marks

omitted) Huon v. Johnson & Bell, Ltd657 F.3d 641, 646 (7th Cir. 2011). “Any doubt



regarding theparallel nature of the [stdtsuit should be resolved in favor of exercising
jurisdiction.” Adkins 644 F.3d at 49@nternal quotation marks omitted)

Here, the state and federal case®lve substantially the same partidgpper Midwest’s
adversary in state court\W§estfield andits adversaries here are DJK dndK-Burr Ridge.
Westfield's interests in state coanre coterminous wh DJK'sinterests hergor “[wlhen
proceeding by subrogation, the subrogee stands in the place of one whose claim fte"has pa
United States v. Californjd07 U.S. 746, 756 (1993eealsoEmp’rs Ins. of Wausau v. James
McHugh Constr. C9.144 F.3d 1097, 1105 (7th Cir. 1998) (defining subrogation as “substitution
of one person in the place of another wéference to a lawful claim .so that he who is
substituted succeeds to the rights of the other in relation to ttlaim, and its ghts, remedies
or securities); Nw. Nat'l Ins. Co. of Milwaukee v. Lutzl F.3d 671, 674 (7th Cir. 1993lJifois
law) (“As the Bank’s subrogee, Northwestern stands in the same position as the Bank and can
enforce the rights and claims that the Bank has against)Luamd Upper Midwess claims
against DJKBurr Ridgehere are derivative of its claims against DIKIK-Burr Ridge is
present only as a related entity to Ddlespite the@mplaint’s references to “DJK and/or DJK
Burr Ridge” as théessor e.g, Doc. lat 6, the lease itself nowhere men®JKBurr Ridge.

Doc. 1-1. Thus, if DJKs not liable, it isnconceivable thabJK-Burr Ridge coulde liable

Salvato, Upper Midwest'alleged employee, is a party in the state case but not here. But
Westfield’s claims against Salvato in state court are derivative ofatms against Upper
Midwest, andheyrun parallel to the disputeerebetween DJK (Westfield’s subrogor) and
Upper Midwest (Salvato’s employergee Lumen Constr., Inc. v. Brant Constr.,G80 F.2d
691, 695 (7th Cir. 1985) (“The only apparent basis for the Villasenors’ claim is thas atathe

sole shareholders and owners of Lumen. Their interest in the outcome of the lawhsugame



as that of their company. ... As to Cole, its liability appears to be premikdy o its status as
Valparaiso’s agent.”)Jimenez v. Rodrigud2agan 597 F.3d 18, 22-23 (1st Cir. 2010) (finding
parallelism unde€olorado Rivemwhere a party in the state case was an heir to an estate that was
the plaintiff in the federal case, evemtigh the heir was not a partythre federal caseRomine

v. Compuserve Corpl60 F.3d 337, 340 (6th Cir. 1998) (“Exact parallelism is not required. ...
This principle is especially apposite in the instant matter, where thesiistefdoth the named
plaintiffs ... are congruent, notwithstanding the nonidentity of the named par{epsot)ng

Nakash v. Marciano882 F.2d 1411, 1416 (9th Cir. 1989)) é@ntal quotation marks omitted)
Moreover, ounsel for Upper Midwest in the statase is the same as counsel for Upper Midwest
here, and counsel for Westfield in the state case is the same as counsel for Deferd@oc.

17 at 5, which provides further confirmation, though none is neégdthe parties in both suits
are substantially the sam&ee Romingl60 F.3dat 338, 340 (noting when discussi@glorado
Riverparallelismthat “Plaintiffs ... are represented by the same counsel” in the statedsarél
cases)Health Care & Ret. Corp. of Am. v. Heartland Home Care, B24 F. Supp. 2d 1202,
1204 (D.Kan. 2004) (in findingparallelism notingthat “[tjhe same law firm represents HCRA

in federal court and its affiliate in state court”).

It bearsmentionthat Upper Midwest chose whigarties would be named in federal
court—suing DJK and DJK-Burr Ridge rather than Westfield, and leaving Salvatotbet of
case—and Upper Midwest by its unilateral choicannot destroy parallelisnEeeFreed v.
JPMorgan Chase Bank\.A, 756 F.3d 1013, 1020 (7th Cir. 2014) (“[T]he parallel nature of the
[federal and state] actions cannot be destroyed simply by tacking on a fewefesrdants.”)
(quotingClark v. Lacy 376 F.3d 682, 686-87 (7th Cir. 2004)ymen Castr., 780 F.2dat 695.

“If the rule were otherwise, th@olorado Riverdoctrine could be entirely avoided by the simple

10



expedient of naming additional parties. ... [l]ts impact cannot be obliterated kydke af a
pen.” Lumen Constr.780 F.2d at 69ee alsd-reed 756 F.3d at 1020. Under the present
circumstances-where Westfield proceeds in the state suit as a subrogee of DJK,Dntere
Burr Ridges liability hereis derivativeof DJK’s, and wheré&alvato’s absence heseUpper
Midwest’s doing—the state and federal suits involve substantially the same parties.

The two suits involvésubstantially the samiesues as well. Adkins 644 F.3d at 498.
Both arise from the same transaction and occurreribe lease and the fireand revolve
around theame legal issiee Upper Midwest’s state cowtfirmative defenses are mirror
images of its federal claims: state court, Upper Midwest assetthat thdease’ssubrogation
provision precludes Westfield’s suit afrdes it from liabilityfor the fire, Doc. 741 at 911, 13-
14, whilehereUpper Midwest seeks damages in the amoutite@tosts and fees incurred and
any judgment imposed in state coasta result of DJK'’s failure to adhere to and enforce the
subrogation provision, Doc. 1 at 7. Both cases turn on the enforceability of the subrogation
provision, and thuswill be resolved largely by reference to the same evidentgrérv. City of
S. Beloit 456 F.3d 744, 752-53 (7th Cir. 2006). Given,tthe state and federal suits are parallel
for Colorado Riverpurposes.

In arguingto the contraryUpper Midwest contends that “the State Court proceedings
will involve parties, arguments, and issues different from those in this Fedéoal,”
specifically the “cause and origin of the fire and villeetany acts or omissions of Upper
Midwest and/or Mr. Salvato contributed to the same and, if so, the damages due todVestfiel
Doc. 15 at 10. This is true as far as it goes, but recall that suits needdentizalto be
parallelfor Colorado Rivempurposes so longs they present substantidlhe same issues. As

explained above, thesges are substantially the sabseause the claims in this case have been

11



andwill continue tdoe litigatedas affirmative defenses the state case. AnfdUpperMidwest
is found not liable in state court, the only claim remaining here would concern Uppersvigdwe
seekingattorneyfeesand costs as damageBut nothing is stopping Upper Midwest from
bringing as a counterclaim against Westfield and/or a-frarty claim against DJK in state court
the same claimis has brought here—nothing other than Upper Midvgedésire to have a
federaljudge examine the subrogation issue already squiaeébye the statgidge in the guise
of affirmative defenses

Upper Midwest further contends that it “will not have a full opportunity tgéte the
issues in” state coubecause DK is not a party there “and, as a result, Upper Midwest cannot
file a counterclaim against the DJK entities, serve interrogatories or pardrequests upon
them, or cross-examine them as adverse parties.” Doc. 15 ahElarguments frivolous, as
DJK’s absence from the state court suit isretytiUpper Midwest's doing. The Supreme Court
of lllinois has stated that a “[tird-partyaction is favored” anflasinstructed “trial courts [to] be
liberal in granting’leave to file thirdparty clains, People v. Brockmarb74 N.E.2d 626, 631
(Il. 1991), and yetUpper Midwest hadeclined to file a thirgparty claim against DJK in state
coutt. Upper Midwest cannot d&oyparallelism bypointingto a situatiorfor which it bears
sole responsibility—particularlywhereit has already requested that DJK representatives testify
in the state casandwhereDJK has invitedJpper Midwest to file @hird-party action against it
in state court. Doc. 17 at 4-8ee Lumen Constr780 F.2d at 696 (“[T]here is no reason in
theory why Villasenors and Cole could not be joined as parties in the state cddeimemn can
no longer bring additional parti@gto the state case, it has only itself to blame.”)

In addition,Upper Midwesttan almost certainlgbtainthe same evidence in state court

as it cann federal court, since trenforceability of thdease’ssubrogation provisiors central to

12



both casesSee Tyrerd56 F.3d at 752-5h¢lding that two cases were parallel where they
would “be resolved largely by reference to the same evidgnéelcan Chem. Techs., Inc. v.
Barker, 297 F.3d 332, 341 (4th Cir. 200@plding that because the federalidovas required to
“consider| thesame evidence and arguments” as did the state Gunlarado Riverabstention
was proper)New Orleans Pub. Serv., Inc. v. Council of City of New Orleats F.2d 993,
1005 (5th Cir. 1990)npting that “[t]here is lite to be gained from rehashing teme
evidencean another forum.”). True, if Upper Midwest prevails in state court on grounds othe
than DJK’s alleged violation of the subrogation provision (such as Salvato incurriradpiéitly
in a personal capacitather than as an agent of Upper Midwest), Upper Midwest likely could
not use that victory offensively against DJK heBait Colorado Riverparallelismrequires only
that there be “a substantial likelihood,” not a certainty, “thastatlitigation will dispose of all
claims presented in the federal casHtion 657 F.3d at 64@nternal quotation marks omitted)
see alsd_.umen Constr.780 F.2d at 695 (“[O]ne can predict with some confidence that the state
court litigation will probably eliminate theeed for any further proceedings in federal court.”).
Because that standard is met here, the federal and state cases are parallel
B. The Colorado River Factors
The second step in ti@olorado Riveranalysis requires examining and balancing the

following ten nonexclusive factors:

1) whether the state has assumed jurisdiction over property; 2) the

inconvenience of the federal forum; 3) the desirability of avoiding piecemeal

litigation; 4) the ordem which jurisdiction was obtained by the concurrent

forums; 5) the source of governing law, state or federal; 6) the adequacy of

statecourt action to protect the federal plaintiff's rights; 7) the relative

progress of state and federal proceedings; 8nbsence or absence of

concurrent jurisdiction; 9) the availability of removal; and 10) the vexatious or
contrived nature of the federal claim.

13



Tyrer, 456 F.3d at 754nternal quotation marks omitted“[N] o one factor is necessarily
determinative and the careful weighing of all factors is necessary to deterhetieew
circumstances exist warranting abstentioRreed 756 F.3d at 1018 (quotir@olorado Rivey
424 U.S. at 818) (internal quotation marks omittedg alsalyrer, 456 F.3d at 754.

1. Whether the state has assumed jurisdiction over prop€hg state court has not
assumed jurisdiction over property, so this faeterghs against abstention.

2. The inconvenience of the federal forufte Circuit Court of DuPage County is in
Wheaton|llinois, which is within this court’s geographical jurisdictioithis suggests that the
federal forum is not inconvenient, which weighs against abstention.

3. The desirability of avoiding piecemeal litigaticiiPiecemeal litigation occurs when
different tribunals consider the same issue, thereby duplicating efforts aimalypasaching
different results.”Day v. Union Mines In¢.862 F.2d652, 659 (7th Cir. 198§)nternal
guotation marks omitted). “Dual proceedings caollve what we have calledgrand waste
of efforts by both the court and parties in litigating the same issues regtrelisgme antract
in two forums at oncg. Ibid. (internal quotation marks omittedBecaise the federal and state
suits involve shstantially the same parties anddeigsues, and because both suits turn on the
validity and enforceabilitpf thelease’ssubrogation provision, proceeding simultaneously in
both forums would ensure “duplicative and wasteful litigation with the potential of iIstemns
resolutions of the issue.Caminiti, 962 F.2d at 701. Simultaneous proceedings waigiol
incentone or the other party to attempt to delay proceedings in one forum should the other forum
appear more favorabl&seelLaDuke v. Burlington N. R.R. C&79 F.2d 1556, 1560 (7th Cir.

1989). This factor strongly favors abstention.

14



4. The order in which jurisdiction was obtained by the concurrent fardrns factor
favors abstention, as Westfield filed the state suieptember 17, 2014, Doc. 1-2, and Upper
Midwest did not file this suit until July, 2015, Doc. 1, over nine months lat&eelLumen
Constr, 780 F.2d at 697 (holding that this factor favored abstention where the state case was
filed five months before the federal case).

5. The source of governing law, state or fedef@the source of the governing ldsreis
state law, which favors abstentioBee Day862 F.2d at 660 [A] state court’s expertise in
applying its own law favors @olorado Riverstay”).

6. The adequacy of state court action to protect the federal plaintiff’s rigthts state
court is eminently competent to protect Upper Midwest'’s rights, which turn enlata
Although Upper Midwest (a Minnesota corporation) contends that proceeding in federal court
“may protect it as an owdf-state party from potential prejudice in a local court,” Doc. 15 at 13,
neitherprincipal partyin state court is an lllinois residemi/esfield is an Ohio corporation, so it
is not even clear in which direction an lllinois state court’s (wholly spea)atrejudice would
cut. Doc. 17 at 7. Whatever weight could be given to the abstract possibility of as Bliaia
court's being prefliced against Minnesota corporation in favor of an Ohio corporation, the
possibility is extraordinarily remote hertn fact, SalvatpUpper Midwest’'s cedefendant in the
state case, iheonly lllinois residenin the state caseneaning thavhatever‘local prejudice”
applies wouldikely benefitUpperMidwest’s side Ibid. Thisfactorfavors abstention.

7. The relative progress of state and federal proceediiigsre was an “absence of any
proceedings in [this court], other than the filing of the complaint, prior to the motiaistoiss

or abstain.Colorado River424 U.S. at 820. By contradtetstate court has alrealdgard and
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denied dully briefed motion to dismiss, dealt with affirmative defenses, and commenced
discovery. Docs. 7-1, 7-2, 7-3, 7-4, 15-Phisfactorfavors abstention.

8. The presence or absence of concurrent jurisdictidihof Upper Midwest’s claims in
federal court ase under lllinois law, and Defendants would be susceptible to suit in lllinois
court, so the eighth factor favors abstenti@f. Caminiti, 962 F.2d at 702-03 (holding that the
state court’s lack of jurisdiction to hear a federal claim weighed against tdasfen

9. The availability of removalThis factor recognizes a policy against a federal court’s
hearing claims that are closely related to-nemovable state proceedingSeeDay, 862 F.2d at
659-60. The state court sulikely would have been noremovableunder the forum defendant
rule because diversityrisdictionwould haveprovided the only basis feemoval and Salvato, a
defendant in that suiis anlllinois citizen See28 U.S.C. § 1441(b)(Z) A civil action
otherwise removable solely on the basis of jurisdiction under section 1332(a) ofehrsagtnot
be removed if any of the parties in interest properly joined and served as defendatitizen
of the State in which such action is broughtyrley v. Motor Coach Indus., In222 F.3d
377, 378 (7th Cir. 200Qyiscissing the forum defendant rulels a result, ahough abstention
would delay or eliminaté&Jpper Midwest’s “opportunity to litigate in a federal foruran-
opportunity to which it is entitled under 28 U.S.C. § 1332,” this factor nevertheless favors
abstentio because thifederalsuit isbound up with claims in théely non-removablestate
case SeeDay, 862 F.2d at 660 (“[R]elated removable claims should be decided in state court
along with the nomemovable claims.”).

10. The vexatious or contrived nature of the federal claifteere is no need to
comment adversely on Uppelidwest’s motives to conclude that, becausdetderal court

claims closely track thaffirmative defensethat ithas asserteid state couraind the
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counterclaims and/or third-party claims it easily could have brought and stil looag, the
federal suit is “vexatious” and “contrived” within the meaningoforado River Seelnterstate
Material Corp. v. City of Chicagd847 F.2d 1285, 1289 (7th Cir. 198§)|he federal suit

could be considered both vexatious and contrivedW]e see no reason why all claims and all
parties could not have been, and still could not be, part of one silihd}. said, the fact that
Upper Midwest declined to fildird-partyclaims against DJK in state court while filing an
essentially identical action in federal cosittonglysuggests that hasbehaved vexatiously.

In sum, eight of the te@olorado Riveffactors—particularly the third, fourth, eighth, and
tenthfactors—favor abstention and provide the “exceptional circumstances” necessary to abstain
under that doctrine. The only remaining question is whether the federal suit shoulahiseetis
or stayed. The Seventh Circuit routinely holds ®aliorado Rivershould be implemented
through a stay, not dismissgbeeMulholland v. Marion Cnty. Election Bdr46 F.3d 811 (7th
Cir. 2014) (noting thaColorado Riverabstention “ordinarily calls for a stay rather than
dismissal”);Montano v. City of Chicag®75 F.3d 593, 602 (7th Cir. 200QIGNA Healthcare
of St. Louis, Inc. Waiser, 294 F.3d 849, 851-52 (7th Cir. 2002). Accordingfys suitis stayed
pending resolution of theéage court suit When that suit concludes, any party may move this
court to liftthe stay and proceed with the fede@n a manner consistent with the state
court’s rulings and any applicable preclusion principl@seRogers v. Desideri®8 F.3d 299,

302 (7th Cir. 1995) (“It is sensible to stay proceedings until an eéitkelrstate case has reached
a conclusion, and then (but only then) to dismiss the suit outright on grounds of claim

preclusion.”).
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Conclusion
For the foregoing reasons, Defendants’ motion to dismiss is denied, but as toostay
under theColorado Riverdoctrine is granted. This case is stayed pending resolutiMesifield
Insurance Company as subrogee of DJK Real Estate Group, LLC v. Upper Midwest Sealcoat

Manufacturing, LLC 2014 L 929 (Cir. Ct. DuPage Cnty., lll. filed Aug. 28, 2014).

P

United States District Judge

February 42016
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