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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DIONELL PAYNE
(#20121019167),

)
)
)
Plaintiff, )
)
V. ) 15 C 5970
)
)
FEDERAL GOVERNMENT, etal., )
)
Defendants. )

MEMORANDUM OPINION
CHARLES P. KOCORAS, District Judge:

Beforethe Court is Defendant United States’ (“Defendant”) motion to dismiss
[13] Plaintiff Dionell Payné& (“Payné) complaint becausPaynefailed to exhaust
his administrative remedies prior to filing suit. Defendant also arguePdyatehas
not named the proper parties and has made claims for relief unavaitalae the
Rehabilitation Act. For the reasons set forth below, Defendant’s motion is denied.

BACKGROUND

Payne is currently in custody at the Cook County Jail and filed the instant suit
pursuant to 28 U.S.C. § 133Bjvens v. Six Unknown Agents of Fed. Bureau of
Narcotics 403 U.S. 388 (1971), the Americans with Disabilitkst, 42 U.S.C.
812101, et seq., and the Rehabilitation Act, 29 U.S.C. § Palynealleges he is a

tetraplegic (paralyzed from the neck down) and that from November 10, 2014 to
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November 14, 2014, he was denied accommodation in transport diigé$aghile at

the federal courthouse in Chicafgr a civil trial. He alleges that there were issues
with his wheelchair in the elevator such that it had to be disassentiamisoclaims
that he had problems using the bathroom facilities (sink and toilet)traiche was
unable to change his clothes for his trial.

On initial review pursuant to 28 U.S.C. § 1915A, the Court dismiBsgde’s
claims brought pursuant to 28 U.S.C. § 13&lvens and the Americans with
Disabilities Act,42 U.S.C. 8§ 12101, et seq. However, the Court allowed Payne
proceed on his claim brought pursuangt604 ofthe Rehabilitation Act, 29 U.S.C.
8§794. Defendant moves for dismissdlthe remaining claimasserting thaPayne
failed to exhaust his administrative remedies as regpiiedto filing suit.

Defendant establishes in its motion that both the U.S. Marshat&dthrough
the U.S. Department of Justice) and the General Services Administ(da8A”)
have promulgated rules relating to the Rehabilitation Act and atigadaynehad to
follow the administrative procedures provided for making complaints. Deféenda
further establisheghrough affidavits that Paynedid not exhaust his administrative
remedies prior to filing suitSeeDkt. 14,Ex. 1 and 2.However, Deéndantfails to
showthat the administrative remedies were availabRapneunder the factalleged.

LEGAL STANDARD
A motion to dismiss pursuant t6ederal Rule of Civil Procedure 12(b)(6)

(“Rule 12(b)(6)") “tests the sufficiency of the complaint, not the meritshe case.”



McReynolds v. Merrill Lynch & Cp.694 F.3d 873, 878 (7th Cir. 2012). The
allegations in a complaint must set forth a “short and pdéatement of the claim
showing that the pleades entitled to relief.” Fed. R. Civ. P. 8(a)(2). A plaintifed

not provide detailed factual allegations but must p@wdough factual support to
raise his right to relief above a speculative le\gzll Atl. Corp. v. Twomb|y650 U.S.
544, 555 (200). A claim must be facially plausible, meaning that the pleadings must
“allow[ ] the court to draw the reasonable inference that the defendant esfbalhe
misconduct alleged.”Ashcroft v. Igbal556 U.S. 662, 678 (2009)In reviewing the
sufficiency of a complaint under the plausibility standard, [courts] accept the well
pleaded facts in the complaint as trualam v. Miller Brewing Cq 709 F.3d 662,
66566 (7th Cir. 2013).

The claim must be described “in sufficient detail to give tefendan ‘fair
notice of what the . . . claim is and the grounds upon which it resiSE.O.C. v.
Concentra Health Servdnc., 496 F.3d 773, 776 (7th Cir. 2007) (quotifigyombly
550 U.S. at 555). “Threadbare recitals of the elementcatise of actionupported
by mere conclusory statements,” are insufficieniithstand a motion to dismiss
under Rule 12(b)(6)Igbal, 556 U.S. at 678 Additionally, it is well established that
pro secomplaints are to be liberally construadd pro sesubmissions aredid to a
less stringent standard than formal pleadings draftedwyers. Bridges v. Gilbert

557 F.3d 541, 546 (7th Cir. 2009).



DISCUSSION
|. Exhaustion of Administrative Remedies

Defendant argues thBlayne’scomplaint should be dismissed pursuanRtie
12(b)(6)because Payrfailed to exhaushis administrative remedies prior to bringing
suit pursuant ta&8 504 ofthe Rehabilitation Act. 29 U.S.C. § 794he Court notes
that if Paynewere not a prisonerjdicase, based on 8504 (as opposed to 8501) of the
Rehabilitation Act “would proceed directly to court, free of any requirement to
exhaust administrative revieiv.Hewitt v. United States OPM90 F.Supp.2d 685
690 (N.D.lll. 2005) (citing Wagner vlil. Dep't of Pub. Aid No. 98 C 72682004 WL
2515836 at *6 (N.D. Ill. Nov. 5 2004). “Section 504 of the Rehabilitation Act
utilizes the remedies, procedur@sd rights applicable to Title VI of the Civil Rights
Act of 1964, and nothing in the langwagf Title VI or §504 requires exhaustidn.
Hewitt, 390 F. Supp. 2d at 690 (citidd U.S.C. &94a a)(<2)).

However, as a prisoner, alleging violation of a federal statute relating to his
conditions of confinemenRaynedoes have an exhaustion regunent. The Prisoner
Litigation Reform Act(“PLRA”) requires that, “[n]Jo action shall be brought with
respect to prison conditions under section 1883his title, or any other Ederal
law . . . until such administrative remedies as are available dausted.” 42 U.S.C.

§ 1997¢a). The requirement to exhaust provides “that no one is entitled to judicial
relief for a supposed or threatened injury until the prescribed admimstramedy

has been exhaustedY¥Woodford v. Ngp548 U.S. 81, 889 (2006) (citation omitted).



Exhaustion of avéable administrative remedies “means using all stefdsliiea
agency holds out, and doing pmperly (so that the agency addressesifiseies on
the merits). Woodford 548 U.S. at 90quotingPozo v. McCaghtry, 286 F.3d 1022,
1024 (7th Cir. 2002)femphasis in original) Proper use of the facility’s grievee
system requires a prisorter“file complaints and appeals in the plaaed at the time
[as] the prisors administrative rules require."Pozq 286 F.3d at 1025;see also
Woodford 548 U.S. at 87 Paynewas a prisoner at the time he was transported to the
federal courthouse in Chicaga GSA facility,and into the custody of the U.S.
Marshal for his civil trial. Accordingly, the PLRA applied t®ayne during the
relevant time period.

Defendant argues thBayne‘has not pleaded that he filed a claim with either
agency [GSA or the U.S. Marshal]” about the alleged laclaadfommodation in
November 2014. However, a prisoner’s failure to exhaust rashmtive remedies
before filing a claim arising under federal law is afiirmative defense under
Rule8(c) of the Federal Rules of Civil ProcedufMdassey v. Helmarl96 F.3d 727,
735 (7th Cir. 1999). Thusa defendant hathe burden of pleading and proving the
defense.King v. McCarty 781 F.3d 889893 (7th Cir. 2015).

While Defendant has established tiRatynedid not file a grievance, it has not
established that the administrative remedies were alaita Payneunder the facts
pleaded. The Seventh Circuit has held that the relevant inquiry when determining

whether administrative remedies are unavailable is to focus on whethagithif



did all he could to avail himsetff the administrative proces®ole v. Clandler, 438
F.3d 804, 811 (7th Cir. 2006)If he followed the prescribed steps and could do
nothing more, then available remedies were exhaustddat 811. Payne,in his
response to Defendantsotion assertshat as aounty cetainee he was onfamiliar
with the jail's grievance procedure§eeDkt. 1,p. 1. Paynealso responds that he
notified the U.S. Marshal that he was disabled and they did nothing to aodatem
him. Id. He further contersdthat he complained to the judge trying hisecasd the
attorney recruited to assist him in the trial, and was not accommoddted.p. 2.
Paynereturned to the custody of the Cook County,Jajpon the completion of
his three and a half day triaWhile Paynewas incourt he attempted to deteine
what the procedure was to make a complaint about the laakcoinmodatins and
received no assistance’[A]uthorities cannot immunize themselves from suit by
establishing procedures that in practice are not availadrause they are impossible
to comply with or simply do not exist.King, 781 F.3d at 893Further, prisoners are
only “required to exhaust grievance procedures they have been told albdutt
896. Thus, ‘only reasonably publicized procedures must be exhalistddrper v.

Dart, No. 14 C 01237, 2015 WL 3918944, at(8.D. lll. June 24, 2015).

! Although it is unclear from the pleadings, it may be tRaynewas returned to the

custody of the Cook County Jail at the end of each day of trial and transportgdreraimg
back to the courthouse to attend his trial. In any eaynewas held in the courthouse during
those three and a half days, in effect;uistody.



Based on theinformation before the Court thaPaynewas only in the
courthouse for three and a half days, that he asked $istarsce from multiple
people/entities andhat there is noindication that the procedures cited to by
Defendant in their motion were puftied or otherwise available Baynewhile he
was in the courthouse, the Court finds that Defendiastnot established that the
administrative procedurdbat Payne wasequired to exhaust with the U.S. Marshal
andGSAwere available t®’ayne While Defendant cites tGrowder v. TrueNo. 91
C 7427,1993 WL 532455N.D. lll. Dec. 21, 1993)and Cooke v. U.S. Bureau of
Prisons 926 F. Supp2d 720(E.D.N.C. 2013)to supportits exhaustion argument
both casesare factually distiguishable fronthe instant matter Accordingly, the
Court denies Defendant’s motion to dismiss with respect to failure hausk
administrative remedies.

I. Defendant’s Additional Arguments

Initially, Defendant argues th&aynesued the wrong Defendant in naming the
federal govenment. In its initial review @ler of October 26, 2015, the Court
construed the complaiais against the United StatelSefendant is correct in that the

claim must invole action or inaction “under any program or activity agstdd by

2 In Crowder, the paintiff brought suit regardingconditions in the Metropolitan

Correctional Centein Chicago, Illinoiswhere he was being held fdime, thus presumably the
grievance procedure would have been made available to him or he:vewe had time to figure
out how to pursue it as opposedRaynewho was only held in the courthouse for a period of
three and a half daysCrowder, 1993 WL 532455, atl. The court in Cookefound that the
plaintiffs were not“prisoners”as defined byhe PLRA and therefore, they were not subject
the PLRA’s exhaustion requiremeniSooke 926 F. Supp. 2d at 726.



any Executive agency ."..29 U.S.C. § 794a Ja As Defendant concedethe U.S.
Marshal ®rvice is a part of the Department of Justice, an executive agency. The
GSAis also an executevagency.See40 U.S.C. 8§ 301. ThuPefendants correct in
its assertion that the namé&efendantis not technically correct. However, counsel
for the United States would also be representing the corrden@ants: the U.S.
Marshal Service and tHeSA. In light of this fact, andconsidering that thisase was
filed almost one year ago, in lieu of requiriRgyneto submit a proposed amended
complaint, the Clerk is directed to amend the caption of thelzont to name ahe
Defendants the U.S. Msinal &rvice and the General Services Administration
Additionally, Defendant argues that compensatory and punitive damages are
unavailable under the Rehabilitation Act. Howeefendant’s argument regarding
compensatory damages is incorres cours have found thatompensatory damages
are available under the Rehabilitation Adiut only for claims of intentional
discrimination. See CTL ex rel. Trebatoski v. Ashland Sch..Did3 F.3d 524, 528 &
n.4 (7th Cir. 2014 (citing Barnes v. Gorman536 U.S. 181, 1860 (2003).
Defendant is correct that Payne cannot recover punisiceges.See id
Paynemay also be entitled to injunctive relief because, although he is no longer
in custody in the federal courthouse, thus rendering such relief semBearson v.
Welborn,471 F.3d 732, 743 (7th Cir. 2006), this case continues. The Court finds that
becausd”ayneis pursuing this litigation and it is ongoing, his clainsihject to the

exception to mootnes$octrineknown as “capable of repetition yet evading review.



See Spencer v. Kemn&23 U.S. 1, 17 (1998)Thus Defendant’s motion is denied
with respect td?aynes claim for relief asPaynemay ke entitled to injunctive relief.

Finally, Defendant’'s replystates thatPayneis attempting to mend his
complaint in his response to its motion. To the exiBayneis attempting to amend
his complaint to resurrect claims dismissadthe Court's @der from October 26,
2015, or to raise new claims, he may not do so as he has not corrected tbeaiksic
leading to dismissal and he may not amend his compgdacemeal To the extent
Paynebelieves he has additional claims that he can pursu@ctubjthe requirements
of Feckral Rule of Civil Procedurdl1(a) he may submit a proposed amended
complaint, but he should not attempt resurrect claims that have been dismissed
unless he can cure the deficiencies that led to dismissal on October 26, 2015.

CONCLUSION

For the aforementioned reasorthe CourtdeniesDefendantUnited State's
motionto dismisg13]. The Clerk is directed to amend the caption of the complaint to
indicate that the U.S. Marshal Service and the GeneraicBerAdministration are the
proper Defendants. This matter is set for statugwre30, 2016at 9:30 a.mto
discuss the issue of whether defense counsel can accept service for the proper

Defendants and to set a deadline for their answer.

Date 6/17/2016 Q F {Z

Charles P. Kocoras
United StatesDistrict Judge




