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IN THE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BETH KLJAJICH & KATHLEEN CATES, )
Individually and On Bhkalf of All Others )

Similarly Situated, )

Plaintiffs, ))

V. ; No. 15 C 5980
WHIRLPOOL CORPORATION, ))

Defendant. ))

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiffs Beth Kljajic (“Kljajic”) and Kahleen Cates (“Cates”), individually and on
behalf of a class of similarly situated cangers, filed their Second Amended Class Action
Complaint on October 9, 2015, against Defend#hirlpool Corporation (Whirlpool”). (R.49.)
Plaintiffs allege Whirlpool viated various consumer fraud stats. lllinois Plaintiff Kljajic
alleges violations of the Illms Uniform Deceptive Trade Practices Act, 815 Ill. Comp. Stat.
510/1et seq(“IDTPA”) (Count I) and the lllinois Consumer Fraud and Deceptive Business
Practices Act, 815 ILCS 505&t seq(“FDBPA”) (Count II). (d., 11 55-77.) linois Plaintiff
Kljajic further alleges violations under thiiform Commercial @de—breach of warranty
(Count 1I), and nonconformitgf goods (Count IV). I¢l., 11 78-99.) Sout@arolina Plaintiff
Cates individually alleges violations of the SoG#rolina Unfair Trade Préices Act, S.C. Code
Ann. 8§ 39-5-1Gt seq(“SCUTPA”) (Count V). (d., 11 100-111.) Plaintiffs further allege
breach of express warranty ortive alternative, unjust enshiment (Counts VI and VII).Id.,

19 112-129.) Lastly, Plaintiffsllege violations of the Mmuson-Moss Federal Warranty Act,
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15 U.S.C. 8§ 230%t seq(Count VIII). (d., 11 130-141.) Before the Court is Whirlpool's
partial motion to dismiss Plaintiffs’ SecoAanended Complaint brougjpursuant to Federal
Rule of Civil Procedure 12(b)(6)Specifically, Whirlpool askthe Court to dismiss Plaintiff
Kljajic's amended IDTPA claim (@unt |) because Kljajibas again failed to plead a cognizable
future harm. Further, Whirlpool asks the Qdordismiss the claim with prejudice because
further amendments would be futile and Kljajiddd to address the infirmity in her claim that
the Court identified in its prior order gramyj Defendant’s partial motion to dismisSegR.51.)
For the following reasons, theoGrt grants Whirlpool’'s motion.
BACKGROUND

On September 25, 2015, the Court dismisskajis IDTPA claim seeking injunctive
relief based on her failure to plead “futurerma (R.48, at 8-14.) In so ruling, the Court
granted Kljajic “leave to replebher claim for injunctive reliefinder Count | [IDTPA claim]
consistent with this Opinion and counsel'digdtions under Rule 11 on or before October 9,
2015.” (d., at 16.) In particular, thCourt’s Order specified:

[T]he proper type of harm for Plaintiff Klji to allege is not that she is now in

possession of a defective Oven that raegak again upon use of the self-cleaning

cycle, but rather that she will be damddpy Whirlpool’s conduct in the future ...

Plaintiffs’ allegations that she now has a potentially defe@roduct ... do not

suffice as “future harm” under the IDTR#hen she is aware of the alleged
Defects.

(R.48, at 12-13.)

Pursuant to the Court’s OndéPlaintiffs filed a Secondmended Class Action Complaint
on October 9, 2015, which included amendtada Kljajic’s IDTPA claim. §eeR.49.) Kljajic
amended her complaint to assert allegatiolaing to the conflicting information Whirlpool
delivered to Kljajic as to wéther her oven has a defect (R#959, 61) and Kljajic’s resulting

confusion from Whirlpool's messagseg id, 11 15, 60, 62). Plaintiff Kljajic further alleges that



the ovens have a “poor design and/or substandatdrials, and that will require costly
repairs, poses a safety concern, and diminidifeegesale value diie Ovens.” (R.49, 1 4.,
151)
l. Whirlpool Ovens

Viewing the allegations in the light mdstvorable to Plaintiffs, Kljajic alleges the
following: Whirlpool makes, warras, advertises, and sells Méirlpool and KitchenAid ovens
subject to this lawsuit (“Ovens”). (R.49.26.) Whirlpool has advertised, manufactured,
produced, and/or distributed Oveos several leading retailers in the United States, such as
IKEA, Home Depot, Sears, and P.C. Richard & Sdd., { 31.) The Ovens all feature a
self-cleaning cycle thaat the touch of a button, cleans h&asoiled spots in the Ovenld(,
1 31.) Upon activating the selleaning feature, the Ovensdars lock automatically and the
Ovens heat to extremely high temperaturég., { 36). These extreme temperatures are
sustained for two to four hours, although sddwens have differing levels of self-cleaning
which may involve longer periods of time lmgher temperatures during the cycléd.)(

Plaintiffs allege that a design defect(sfléor defect(s) in material or workmanship
(“Defect(s)”) exist in the selffeaning feature of the Oven$he Defect(s) cause the Ovens to
reach extremely high temperatures during gblf-cleaning cycle—damaging the Ovens’
components and rendering them inoperable duagtpaesubsequent failure of the door to unlock
after completion of the cleaning cycldd.({ 2.) The extreme heat generated in the
self-cleaning cycle damages the Ovens’ theratpfiises, control panel, motherboard, glass,
and/or other componentsld() Specifically, Plaintiffs allega nhon-exhaustive liof reasons for
the Defect(s) in the Ovens including that: (& @vens lack a proper timeostat that regulates

the self-cleaning temperature during self-clagn(b) the Ovens lack proper insulation to



prevent the excessive heat from damaging comuqueets during the setfleaning process; (c)
the thermoregulator does not regulate the sradpire of the Ovens during the self-cleaning
cycle; (d) the Ovens and their componentgaannot withstand the heat generated by the
self-cleaning cycle; (e) the Ovens contain ingigft fan cooling near electronics; (f) the Ovens
are built with a fuse that is insufficiently theralerant; and/or (g) the Ovens’ self-cleaning
cycle creates temperatures that exceed ¢lsessary temperatures for self-cleaning., { 3.)
[l.  Plaintiff Kljajic

Plaintiff Kljajic purchased a Whirlpool-anufactured, electric wall oven with a
self-cleaning mechanism, model numi@8350PXS, serial number D32650470, built in
Whirlpool's Cleveland, Tennessésctory during the 26th week of 2013. (R.49, 1 8.) Kljajic
paid more for a Whirlpool Oven with a self-clé&ag feature than one without because she relies
on time-saving deviceslId(, 1 9.) Almost a year lateon May 16, 2014, Kljajic used the
self-cleaning feature of her Whirlpool Oven for the first timiel., {| 10.) During the self-
cleaning cycle, the temperatures in the Whirlg@een got so hot that an overheat situation
occurred, and the motherboard and other compiparts burnt up, leaving the Oven locked up
and no longer usableld() Kljajic made over two dozen séce requests, which were for the
most part ignored.Id., § 11.) Whirlpool sent third-party repair servie, A&E Factory Service,
which made several unstessful attempts to fix Kljajic’s Ovenld(, 1 12) After Kljajic made a
complaint about her Oven to the lllinddtorney General—naming Whirlpool as the
manufacturer of her defecéivOven—Whirlpool sent her aweOven, with a self-cleaning
feature. Id., 11 13, 14). Kljajic alleges that thechnician from A&E Factory Service who
installed her new Oven advised her not tothenself-cleaning cyclbecause the Oven would

just burn up and lock, again leagi her with an unusable ovend.( { 15.) The A&E technician



specifically explained that treelf-cleaning component of th&hirpool Oven’s cheap insulation
and other component parts is safficient to prevent the Oventsgh temperatures from causing
an overheat situation whereetbven breaks and locks ugd.] Kljajic has neveused the self-
cleaning feature of her new Ovend.] Kljajic alleges that Whigool materially omitted telling
her that the self-cleaning featwvould cause the Oven to breddwvn and lock up because of the
Defect(s). [d.,  16).
1. Alleged Misrepresentations

Plaintiffs allege that Whirlpool intendddr customers to believe its Ovens were and are
of first-rate quality comparei other ovens on the marketd.( 1 35.) Whirlpool listed its
self-cleaning cycle as one of its notable feadudespite its knowledge thfe misleading nature
of these statements due to an omissiomaterial facts abouhe Defect(s). If.) Whirlpool has
concealed the material facts of the Defect(s) from Plaintiffs—Defect(s) which deny customers of
the self-cleaning feature adn render the Ovens unusable after one or two ukks 88.)
Plaintiffs and class members reasonably expdtigicthe Ovens would not contain a Defect(s)
that would substantially impair the Ovens’ mermhance and use, and that the Ovens would not
require extensive and expensive repairgh{erpurchase of extended warrantiesjl.,  41.)
Absent the misrepresented and concealed maiefgaination regarding the Defect(s), Plaintiffs
would not have purchased the Ovens at premium prices and on the terms ofteyedo (late,
Defendant continues to conceal material infation from users, consumers, and the public
regarding the Ovensld(, 1 44.)

LEGAL STANDARD
“A motion to dismiss pursuant to Federall®af Civil Procedurd2(b)(6) challenges the

viability of a complaint by arguing that itifato state a claim upon which relief may be



granted.” Camasta v. Jos. A. Bank Clothiers, ['®61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 12(b)(6), a plaintiff's “[flaatal allegations must be enouglréase a right to relief above
the speculative level.Bell Atlantic Corp. v. Twombhg50 U.S. 544, 555 (2007). Put
differently, a “complaint must contain sufficient faat matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Twombly,550 U.S. at 570). A district court’samgsis under Rule 12(b)(6) “rests on the
complaint, and [the court] construe[s] it in thghli most favorable to éplaintiffs, accepting as
true all well-pleaded facts alleged and drawatigpermissible inferences in their favorortres
Grand Corp. v. Warner Bros. Entm’t In@63 F.3d 696, 700 (7th Cir. 2014Ege also Teamsters
Local Union No. 705 v. Burlington N. Santa Fe, L.[/@1 F.3d 819, 823 (7th Cir. 201#&lam v.
Miller Brewing Co, 709 F.3d 662, 665-66 (7th Cir. 2013).

Under Rule 8(a)(2),a complaint must include “a short and plain statement of the claim
showing that the pleader is entitled to reliekéd. R. Civ. P. 8(a)(2). The short and plain
statement under Rule 8(a)(2) must “give the defenfiar notice of what the claim is and the
grounds upon which it restsTwombly 550 U.S. at 555 (citation omitted). “[T]he complaint
must supply ‘enough fact[s] to raise a reasonakpeetation that discovemyill reveal evidence’
supporting the plairfiis allegations.” Indep. Trust Corp. v. Steunt Info. Servs. Corp665 F.3d
930, 935 (7th Cir. 2012) (quotingvombly 550 U.S. at 556). “A clairmust be plausible rather

than merely conceivable or speculative, meattiag the plaintiff musinclude ‘enough details

! The Court analyzes Kljajic’s IDTPA claiomder Rule 8(a)(2) because it is based on
Whirlpool's deceptive trade practices which creali&elihood of confusion omisunderstanding, not
based in allegations sounding in frauskee Cassetica Software, Inc. v. Computer Scis. Qdopl1 C
2187, 2011 WL 4431031, at *2 (N.D. lll. Sept. 22, 20Xdfirfg 815 Ill. Comp. Stat. 510/2(12)) (“Claims
under the [IDTPA] are not automatically subject tddR(b) because the Act provides relief for a variety
of unfair or deceptive trade practices, some of tvlie not amount to fraud but which create a likelihood
of confusion omisunderstanding”).



about the subject-matter thfe case to present a stdimat holds together.”Carlson v. CSX
Transp., Inc. 758 F.3d 819, 826-27 (7th Cir. 2014) (tdas omitted). A plaintiff's pleading
burden “should be commensurate with the amount of informatiaitable” to him.Olson v.
Champaign Cnty., 11).784 F.3d 1093, 1100 (7th Cir. 2015).

ANALYSIS

Plaintiff Kljajic seeks injunctive redif under 815 ILCS 5110/3 based on Whirlpool’s
alleged violation of the IDTPAWhirlpool argues that Klj&& has not cured the pleading
deficiencies the Court identified in its earlieimg and has again failed to plead a factual basis
for future harm, necessary to support@mPA claim for injunctive relief. $eeR.52, at 4-5.)

The Court agrees.

In order to maintain a consumer action uritie IDTPA, “the onsumer must ‘allege
facts which would indicate #t he is ‘likely to be damaged’ in the future Popp v. Cash
Station, Inc, 244 1ll.App.3d 87, 99, 184 Ill. Dec. 558, 613 N.E.2d 1150, 1157 (lll. App. Ct.
1992) (citations omitted). Indeed, as the lllmoourts have noted, “[tlhe problem in most
consumer actions under the [IDTPA] is the inidptio allege factsridicating the likelihood of
damage in the future.id., at 99 €iting Brooks v. Midas International Corpd,7 1ll.App.3d 266,
275, 5 1ll. Dec. 492, 361 N.E.2d 815 (in a consumer action under the IDTPA, “[o]rdinarily the
harm has already occurred”)).

Kljajic argues, on the one hand, that Whirlp@slens have a defect that causes her—and
the class members—Oven to malfunction. On therdband, Kljajic arguethat she is confused
because Whirlpool’s contradictory statements mfeeuncertain as to whether the defect exists
and without clarity, there is a riskat her Oven will fail in the furre if she attempts to use the

defective self-cleaning cycleRlaintiff's arguments improperly tat the legal issue of future



harm into a simple matter of personal confas@&rguing that Kljajic does not know whether she
can actually use her Oven or if she should@aéipairman and if she does, she is concerned
additional damages will be caused to her Oven and underlying real property that without the
necessary clarity, she cannot avoi@edR.54, at 2.) Specifically, Klja alleges confusion as to
“whether or not she can useetkelf-cleaning function of h&vhirlpool Oven”, based on the
mixed messages she is receiving from Whirlpo8leeR.49, 11 59-63.) Thesarguments fail to
cure Plaintiff's pleading deficiency for “fute harm” under the IDTPA. Regardless of any
mixed messages from Whirlpool, Kljajic is, atrenimum, aware of a risk that her Oven is
defective and at a maximum, aware that a defeists. Indeed, as Kljajic alleges, she ran the
self-cleaning cycle ithe first Whirlpool Oven that sheevned and it resulted in damaging the
Oven warranting a replacemente@R.49, 11 10-12.) This awaress disables her claim under
the IDTPA because she cannot alléfygure harm”. Plaintiff's aguments relate to the potential
for harm that she alleges could occur if the defeptesent, not harthat could occur in the
future from Whirlpool’s deceptive conduct—statmis or misrepresentations about its Ovens’
self-cleaning cycle. Plaintiff’'s awareness—eveia oisk that a defect exists—still arms her with
the knowledge she needs to avoid any fuhaien from Whirlpool'sallegedly deceptive
practices. Kljajic can, thereformvoke her power as a consuntervoid choosing Whirlpool’s
products. See Glazewski v. Coronet Ins. C08 Ill. 2d 243, 253, 483 N.E.2d 1263, 1267 (1985)
(“The plaintiffs know the problems associateith the coverage, and, armed with that
knowledge, can avoid it"see also Greisz v. Household Bank (lllino&);.Supp.2d 1031, 1044
(N.D. llIl. 1998),modified(Aug. 6, 1998)aff'd sub nomGreisz v. Household Bank (lllinois),

N.A, 176 F.3d 1012 (7th Cir. 1999) (granting the ddfnt’s motion to dismiss the plaintiff's



IDTPA claim because the plaintiff “is fully anaof the allegedly inadequate disclosures”
contained in the agreements and statements).

Plaintiff argues that under lllinois lavign IDTPA claim for injunctive relief can be
stated even when a plaintiffasvare of Defendant’s deceptive condifiplaintiff is likely to be
damaged by defendant’s conduct in the futhed ‘creates a likelihood of confusion or
misunderstanding.” (R.54, at 1.) jEjic asserts that haituation is more like the line of cases
where future harm is properly alleged, than theraative. In support dier position, Plaintiff
relies onBrennan v. AT&T Corp.No. 04-CV-433-DRH, 2006 WB06755 (S.D. Ill. Feb. 8,
2006) and attempts to distinguish her situation fRopp v. Cash Station, In@244 Ill.App.3d
87, 184 Ill. Dec. 558, 613 N.E.2d 11509 (Mpp. Ct. 1992). Plaintiff's reliance ddrennanis
misplaced, however, because the district cthatte found that the plaintiff, aware of the
defendant’s alleged deceptive trade practicannot easily avoithe improper charges by
refusing to do business with [the defendantfl’, at *5. Indeed, thBrennanplaintiff allegedly
received the improper charges on her bill when she was neither affiliated with nor a customer of
the defendantld. This is inappositéo the situation heré.When Kljajic bought the Whirlpool
Oven she now alleges is defective (or is unsuretadther it is defectw), she was a Whirlpool
customer and Kljajic can make the decision toi@dwVhirlpool and refuse to do business with it
again.

Similarly, inGlazewski v. Coronet Ins. Gahe lllinois Supreme Court found that the

plaintiffs “are not persons who are ‘likely to be damaged’ by defendemtsiuct in the future”

2 Kljajic’s reliance orzapka v. Coca-Cola CoNo. 99 ¢ 8238, 2000 WL 804688 (N.D. IIl. June
21, 2000), is similarly unhelpful. The district courtZapka did not address “future harm” in an IDTPA
claim, but instead considered a claim under the lllinois Consumer Fraud and Deceptive Business Practices
Act. Id., at *1. Even if the analysis of “futuredma’ is comparable betwedhe two consumer fraud
statutes, however, th&apkacourt provided no explanation beyond conclusory statements as to why there
was a possibility of future harm to the plaintifl., at *2.

9



where the defendants allegedly sold underinsumetbrist coverage that had no value based on
the statutory definition of “underinsured?108 Ill.2d 243, 247, 91 1ll. Dec. 628, 483 N.E.2d
1263 (1985). Because the plaintiffs knew how to avoid the problems associated with the
coverage, they could not alletfature harm” under the IDTPAId., 108 Ill.2d at 253. Indeed,
the additional cases cited by Kljajic affirmed dissal of the IDTPA claims where, as here, the
plaintiff knew of the alleged deceptive trade practicése e.g., Smith v. Prime Cable of
Chicagq 276 Ill.App.3d 843, 860, 213 Ill. Dec08, 658 N.E.2d 1325 (lll. App. Ct. 1995)
(affirming dismissal of an IDTPA claim wherestiplaintiffs had knowledge of alleged deceptive
practice acts and, therefore, “could not steolikelihood of future damage from the
[defendant’s] acts”)Brooks 47 lll.App.3d at 275 (“Although he ks that defendant be enjoined
from advertising its mufflers in a deceptiv@nner, he has already made his purchase.
Whatever harm plaintiff may suffer from the adi@ements has already occurred. The trial
court, therefore, was correct in ruling that speactices by defendant are not likely to damage
plaintiff”).

Kljajic further attempts to distinguish her situation frBapp v. Cash Station, In@Q44
IIl.App.3d 87, 184 III. Dec. 558, 613 N.E.2d 11509 (lil. App. Ct. 1992)Pdpp the lllinois
Appellate Court found that the plaintiff, aveathat the defendants’ ATM system provided
inadequate security, failed togald future harm relgg on the threat to h@ersonal security.

244 1Il.App.3d at 99. This case not distinguishable frolRopp however, because Kljajic is
aware of Defendant’s deceptipeactices—statements and migesentations regarding the
Ovens’ self-cleaning cycle—and she can a¢henfuture to avoid that risk based on her

awareness.

10



In addition, Kljajic knows the alleged problsmwwith the Ovens. #ibuting Whirlpool’s
statements denying those problems as a bast®fdusion that equates to future harm would
effectively negate the consumer requirement farrkiharm, because a defendant’s denial of the
alleged deceptive conduct is likely present iargwcase. Indeed, allowing such a situation
would mean that for every IDTPA claim, a plafhtould successfully allege future harm if the
defendant did not admit the deceptive act. Tass not fall within the meaning of “future
harm” under the IDTPA.

In order to obtain relief under the IDTPApRintiff must demonséte that a defendant
engaged in any of twelve enumerated typedeaeptive conduct list in Section 510/2See
810 ILSC 510/2see also Pop®44 1ll. App. 3d at 98. In thisase, Kljajic generally alleges
violations of 815 ILCS 51@t seq. but makes particular referee to 815 ILCS 510/2(a)(12)
which states:

8§ Deceptive trade practices.

(a) A person engages in a deceptive tradetpmre when, in the course of his or her
business, vocation, or cgpation, the person:

(12) engages in any other conduct whichikirly creates a likelihood of confusion
or misunderstanding.

815 ILCS 510/2(a)(12). Injunctvrelief under the IDTPA, howey, includes a separate and
distinct requirement. Specifically, a plaintiff sa@kinjunctive relief also must show that the
defendant’s conduct will likely causetit suffer damages in the futurgensington’s Wine
Auctioneers392 Ill. App. 3d at 9 (citations omittedee also RobinseB15 Ill. App. 3d at 1098
(citing Popp 244 1. App. 3d at 98-99). ligjic’s confusion as to whether a defect exists in her
Oven does not equate to a finding of futurenmaecause her confesi includes awareness of

the problem—and she can avoid the problem in the futbee. e.g., Reid Wnilever U.S., Ing.

11



964 F.Supp.2d 893, 918 (N.D. Ill. 2013) (dismisdimg plaintiff's allegéons under the IDTPA
for a defective hair product where the plaingieged that the defendacintinued to advise
consumers that the product was safe to use aftenit had been disatinued by the defendants
“because of consumer ‘confusion’).

Because Kljajic cannot, in an individuadpacity, bring a cause of action under the
IDTPA because of the lack of likely future dageashe cannot do so as a representative of a
class. See Popp244 Ill. App. 3d at 99. In addition, bes®uKljajic did not dispute Whirlpool's
request to dismiss Count | with puéjce, the Court does so here.

CONCLUSION

For these reasons, the Court grants Whirlpgudigial motion to dismiss regarding Count

| of Plaintiffs’ Second Amended Class Action Cdept and dismisses Plaintiff Kljajic’s claim

for injunctive relief under the IDTPA with prejudice.

Dated: December 10, 2015 ENTZED

AMY J. ST. &VE /
UnltedStatelestnct CourtJudge
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