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Appellees.

MEMORANDUM OPINION AND ORDER

This case is on appeal from the United St&8askruptcy Court for the Northern District
of lllinois, Eastern Division, Case No. 12-31336 (JPC). On July 10, 2015, the Bankruptcy Court
entered an order (“Order”) confirming the amedeint Chapter 11 plan of reorganization for
Dvorkin Holdings, LLC (“Debtor”), which was proposed by Gus A. Paloian, not individually or
personally but solely in his capacity as theafier 11 Trustee (the “Trustee”) and Aaron
Dvorkin, Beverly Dvorkin, and Francine Dvorkinoftectively, the “Equity Interest Holders”).
Before the Court is the appeal of ColfBulls Fundings A, LLC (Creditor”) from the
Bankruptcy Court’s Orde'r. For the reasons set forth belae Bankruptcy 6urt’s decision is

reversed in part. This matter is remanded to the Bankruptcy Court to: (1) determine the

! This Court also has pending before it a related @lp@ase No. 15-cv-10512As set out below (see pp.
29-30,infra), the Court requests that the parties file @t tthocket no later than April 15, 2016 a statement
of their position in regard to whether ttapeal is moot in light of this opinion.
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appropriate rate of postpetitidnterest to award Creditor in light of this opinion, Creditor’'s
contracts, and any relevant equitable consiitams; (2) determine whether Creditor's amended
proof of claim is timely under Section 6.4 of tRéan and, if it is notaddress and resolve
Creditor's arguments concerning why its amed proof of claim should nonetheless be
accepted; and (3) make a distribution of fundheappropriate amount to Creditor.

l. Background
On August 7, 2012, Debtor filed a petition un@rapter 11 of the Bankruptcy Code, 11

U.S.C. 88 10%et seq. Debtor was and is involved in reestate investment and management
through its affiliates and related entities. ThRquity Interest Holders indirectly own the
membership interests in Debtor.

The United States Trustee filed a motioguesting that the Bankptcy Court appoint a
Chapter 11 Trustee. See N.D. lll. Bankase No. 12-31336, Docket Entry 29. The United
States Trustee explained that Debtor's mamegeg was unable to fulfill the fiduciary duties
owed to Debtor’'s creditors following the dictment of DanielDvorkin—who played an
important role in Debtor's management—in a plostdicit the murder of one of its creditors.
Seeid. at 5-6. See alsonited States v. Dvorkirr99 F.3d 867 (7th Ci2015) (affirming Daniel
Dvorkin’s conviction for using or causing anotip&Erson to use a facility of interstate commerce
with intent to commit murder for hire and soliciting another to commit a crime of violence). On
October 16, 2012, the Bankruptcy Court grdntbe United States Trustee’s Motion and
appointed Mr. Paloian the ChaptEl Trustee. See N.D. lBankr. Case No. 12-31336, Docket
Entry 96.

On November 15, 2012, Creditor filed a pradfclaim (the “Orighal Proof of Claim”)
with the Bankruptcy Court in the total aomt of $3,504,767.25, exclusive of costs, expenses,

and attorneys’ fees. Creditor's claim evidendebt acquired by Creditor from MB Financial
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Bank, N.A. (“MB Financial”) for one or more loarthat MB Financial nde to Debtor or its
affiliates. Creditor reservedsiright to amend and supplement@sginal Proof of Claim to add
any additional claims it may have against ebtOn December 20, 2012, the Bankruptcy Court
sent a notice to all creditors informing theéhat February 27, 2013 was the deadline to file
proofs of claim against the Estgtbe “Bar Date”). Overallgreditors filed nearly $65,000,000
in claims against Debtor’'s bankruptcy esta@n February 25, 2015, the Trustee filed a limited
objection to Creditor’s Proof of Claim, tehich Creditor responded on March 26, 2015.

On March 31, 2015, the Trustee and the Equitgrest Holders (collectively, the “Plan
Proponents”) filed a Joint Chapter 11 Plan of Raaization (the “Plan,” [14-1] at 1-26) and a
disclosure statement concerning the Plan (“Dmale Statement,” [14-4] at 78-106). The Plan
proposed to pay general unsecuremines (Class Two) in full, plus interest accruing after the
Petition Date at the “Legal Rate.” [14-1]E8. In the Disclosure Statement, “Plan Proponents
assert [that the Legal Rate] is the fetlguagment rate, or 0.17%.” [14-4] at 93The Plan
further provided that the Equity Interest Hold@E$ass 3) would retain their interests in Debtor.
[14-1] at 13. Finally, the Plan provided ftine disallowance of improperly filed claims.
Specifically, Section 6.4 of the Plan providé8ubject to Bankruptcy @de section 502(j) and
Bankruptcy Rules 3008 and 9006, any Claim for whiehfiimng of a Proof ofClaim, application
or motion with the Bankruptcy Court is reged under the terms of the Bankruptcy Code, the
Bankruptcy Rules, any order tie Bankruptcy Court (includg one providing for a Bar Date)
or the Amended Joint Plan will llisallowed for distribution purpes if and to the extent that
such Proof of Claim (or othditing) is not timely and propdy made.™ [14-1] at 17.

Creditor objected to the Plan’s proposed pagtrof postpetition interest to holders of

general unsecured claims at the Legal Rateedi@r proposed that, instead of the Legal Rate,



the Plan should pay postpetition interest atgbstpetition regular and default interest rates set
forth in its applicable promissonpotes (the “Contract Rate”).

On May 7, 2015, the Bankruptcy Court gesth the Trustee’s motion for an order
approving the adequacy of the Plan ProponentstiDsure Statement. [14-3] at 14-18. The
court recognized that the Trustee had recovarady millions of dollardor the Estate and its
creditors, resulting in a surplus estate withrenliquidated assetsdh scheduled claimsld. at
15. The court explained that “[n]Jo voting wilccur under” the Plan because “each class is
unimpaired by the plan.”ld. (citing In re PPI Enterprises (U.S.), Inc324 F.3d 197, 203 (3d
Cir. 2003)). The court recograd that the Plan fpposes to pay clai holders 100% with
interest at the rate of 0.17%, the federal judgmnate and to permit Interest Holders to retain
their Interests in the DebtorId.

The court rejected the competing plaifeed by creditors—which “propose[d] to pay
claim holders interest at therdoacts’ default rate” —on the badihat it “ignores the 11 U.S.C.

8§ 502(b)(2) prohibition on the payment of unmatungostpetition interest.” [14-3] at 15.
According to the court, “[s]ectioB02(b)(2) provides that a claim dsallowed to the extent that
‘such claim is for unmatured interest,” and theref“prohibits payment of postpetition interest
on prepetition unsecured claims, including claifos prepetition taxe§. [14-3] at 15-16
(quoting 4 OLLIER ON BANKRUPTCY { 502.03[3][a] (16th ed.)). The Bankruptcy Court also
determined thaln re Chicago, Milwaukee, St. Paul & Pacific Railroad Ct91 F.2d 524, 530
(7th Cir. 1986)—which observed thathen the debtor is solvent thedicial task is to give each
creditor the measure of his contractual claimmore and no less"—was not applicable because

“that case was decided almost 30 years agder the Bankruptcy Act,” not the Bankruptcy



Code. [14-3] at 16. Instead, the court concluded tisa&tction 726(a)(5) of the Code applied,
requiring the payment of postpetitianterest at “the legal rate.1d. Citing the Ninth Circuit’s
decision inin re Cardelucci 285 F.3d 1231, 1234 (9tir. 2002), the court>@lained that “the
legal rate” meant the Federal Judgment Ratdos#t in 28 U.S.C. § 1964). [14-3] at 17.
Finally, the court found that the “ablute priority rule” codified in section 1129(b) of the Code
did not require it to award postpetition interastthe Contract Rate, because “[tlhe absolute
priority rule is not implicated herein where all claims will be paid in fuld: at 18 (citing 11
U.S.C. § 1129(b)).

On May 29, 2015, Creditor filed an amended proof of claim (the “Amended Proof of
Claim”). The Amended Proof of Claim addéa claim for post-petition regular and default
interest” at the Contract Rat§l3] at 15. Neither the Trustee rnamy other party objected to the
Amended Proof of Claim on the ground that itswided after the Bar Date or was otherwise
improperly filed under Section 6.4 of the Plan.

On June 12, 2015, Creditor filed an objectiorcémfirmation of the Plan. Specifically,
Creditor: (1) restated its objection to confitina of the Plan because it proposed to pay
postpetition interest on Creditor'sagins at the Legal Rate rather than the Contract Rate; and (2)
objected to the Plan’s proposed disallowance tefi¢ed claims for distribution purposes. The
Plan Proponents responded to Creditor’s olgaain June 23, 2015. On June 26, 2015, the Plan
Proponents filed an amendment to the Plan.

On June 30, 2015, the Bankruptcy Court helglan confirmation hearing. Creditor
restated its two objections. The Bankruptcy Cawerruled them and confirmed the Plan. See

[1-3]. The Bankruptcy Court overded Creditor’s objection to the postpetition interest rate “for

2 Although Chicago, Milwaukeavas decided after the Bankruptcy Code was enacted in 1978, it applied
pre-Code law because the underlying petition feorganization was filed in 1977. Séhicago,
Milwaukee 791 F.2d at 525-26.



the reasons stated on the recorttl’ at 3. It overruled Creditor’s objection to Section 6.4 of the
plan: (1) “for the rasons set forth itn re Xpedior, Ing.354 B.R. 210, 225-27 (Bankr. N.D. Il
2006)”; (2) because “disallowance afclaim is not a form of impairment for plan confirmation
purposes”; and (3) because “such objection is ptera in that the Trustee has not, to date,
relied on [Section] 6.4 as a bafs the Estate’s objections to {€itor’s] proof of claim (Claim
14-1) or amended proof of claim (Claim No. 14-2).” [1-3] at 3.

On July 9, 2015, Creditor filed a Notice oppeal challenging th€onfirmation Order.
Following confirmation, the Trustee made a dmition to creditors ofl00% of all allowed
claims, plus postpetition intereat the Federal Judgment Rate. Creditor's claim is the only
claim not fully paid under the Plan, due to Creditor’s objections.

Creditor raises the following isss on appeal (see [13] at 12-14):

1. Whether the Bankruptcy Court erred entering the Confirmation Order
confirming the Plan on the ground that, because thl#dpe Estate is solvent, the Plan fails to
provide Lender post-petition interes its claims at the rates detth in its contracts with the
Debtor.

2. Whether the Bankruptcy Court erredeintering the Confirmation Order, on the
ground that, because the Debtor’s Estate is soldeatrate of post-petdn interest provided in
the Confirmation Order and in the Plan is imperly low and violateshe “best interests of
creditors” test of 11 U.S.C. § 1129(a)(7).

3. Whether the Bankruptcy Court erred entering the Confirmation Order, and
finding that the “legal rate” as provided for i1 U.S.C. 8§ 726 is the federal interest rate on
money judgments in civil cases as provide@&U.S.C. § 1961, which as of the Petition Date
(defined below) in the Bankruptcy Case provides post-judgment interestdat thimimisrate of
only approximately 0.17% per annum.

4. Whether the Bankruptcy Court erredeintering the Confirmation Order, on the
ground that, the rate of post-petition interest mted in the Confirmation Order and in the Plan
is improperly low and provides an unfair andgogable windfall to the Equity Interest Holders
at the expense of creditors.

5. Whether the Bankruptcy Court erredentering the Confirmation Order, on the
ground that, the rate of post-petition interest mtest in the Confirmation Order and in the Plan
is improperly low and violates 11 U.S.C. § 1129(bdhim extent that it isot “fair and equitable”
and improperly discriminates agaimseditors to the benefit of the Equity Interest Holders.



6. Whether the Bankruptcy Court erredentering the Confirmation Order, on the
ground that, the disallowance of late-filed claifos distribution purpses under Section 6.4 of
the Plan violates the “best ingsts of creditors” test of 11 §.C. § 1129(a)(7) and 11 U.S.C. §
726(a)(3).

7. Whether the Bankruptcy Court erredeintering the Confirmation Order, on the
ground that, the disallowance of late-filed claifas distribution purpses under Section 6.4 of
the Plan violates 11 U.S.C. 88 1122(a), 1124 and 1129(a)(1).

8. Whether the Bankruptcy Court erredeintering the Confirmation Order, on the
ground that, the disallowance of late-filed claifas distribution purpses under Section 6.4 of
the Plan violates 11 U.S.C. § 1129(b) to the exteistnot “fair and egitable” and improperly
discriminates against creditors to the benefit of Equity Interest Holders.

[. Standard of Review

“District courts sit as appellate courts whieearing appeals from bankruptcy courts.”
Hijjawi v. Five N. Wabash Condo. Ass#91 B.R. 876, 8380 (N.D. Ill. 2013). The Bankruptcy
Court’s factual findings are scrutinized for clearor, while its legal conclusions are reviewed
do novo Kovacs v. United Stateg39 F.3d 1020, 1023 (7tdir. 2014). To tk extent that the
Bankruptcy Code commits a decision to the diseneof the Bankruptcy Court, that decision is
reviewed for an abuse of discretioBelson v. Olson Rug Gat83 B.R. 660, 664 (N.D. Ill. 2012)
(citing Wiese v. Cmty. Bank of Cent. W&52 F.3d 584, 588 (7th Cir. 2009 “In general terms,

a court abuses its discretion whigs decision is premised on amcorrect legal principle or a
clearly erroneous factual finding, or when tleeord contains no evidence on which the court
rationally could have relied.1n re KMart Corp, 381 F.3d 709, 713 (7th Cir. 2004).

[11.  Analysis

Creditor challenges two aspedafthe Bankruptcy Court’s @firmation Order. First,
Creditor argues that the Banlptcy Court erred by confirmingyver its objection, a Plan that
pays its full claim plus interest at the Federadgment Rate, rather than the Contract Rate.
According to Creditor, the Code does not mdedde payment of interest at the Federal

Judgment Rate and, where there is a surpliisnea Chapter 11 bankruptcy, the Bankruptcy



Code’s “best interests of theeclitor” test (11 U.S.C. § 1129(a)f7and “fair and equitable” test
(11 U.S.C. § 1129(b)) requiredlBankruptcy Court to award wewired creditorpostpetition
interest at the ratests®rth in their contracts with the dor. The Plan Proponents argue that
Creditor waived its right to appeal these esubecause subsections 1129(a)(7) and (b) apply
only to claims that are “impaired” by the banjgtcy plan, and Creditadid not challenge the
Bankruptcy Court’s finding that @ss 2 creditors were not impaired by the Plan in its statement
of issues to be presented on agdéStatement of Issues”). €hPlan Proponents also argue that
the Bankruptcy Court’'s Order sholwé affirmed on its merits.

Second, Creditor argues that the Bankru@owrt erred by approving over its objection
Section 6.4 of the Plan, whichrgdate claims. The Plandponents respond that Creditor was
not aggrieved by and therefore lacks standingppeal this issue because the Plan Proponents
did not object to Creditor's Amended Proof@faim as untimely. Plan Proponents also argue
that the Code does not requiréeldiled claims to be treated as allowed claims under the Plan.

The Court begins its analysis of theissues with a background discussion of the
Bankruptcy Code—specifically,sitprovisions concerning paymeuoit postpetition interest and
its requirements for approving a Chapter 11 plarr tive objection of cratbrs (Section IIl.A).

The Court next addressees wieat Creditor waived its right tappeal the Bankruptcy Court’s
finding that Creditor’s claims were not impairadder the Plan and, if Creditor did not, whether

the Bankruptcy Court’s finding of non-impairmenas correct (Section 111.B). The Court then
analyzes whether the Code requires the Bankruptcy Court to award interest to unsecured
creditors at the Federal Judgment Rate in casesving a surplus bankruptcy estate (Section

l11.C), and whether use of the Federal JudgnfRate in such cases would comply with the



Codes’ best interest of creditors test (Swctill.D). Finally, the Court addresses Creditor’'s
challenge to Section 6.4 of the Plan (Section III.E).

A. The Bankruptcy Code
The Bankruptcy Reform Act of 1978, whichaeted the Bankruptcy Code (“Code”), was

“the first major revision of théankruptcy law in forty years.’Matter of Smith640 F.2d 888,
889 (7th Cir. 1981). “The Bankruptcy Code staddae[d] an expansiveand sometimes unruly)
area of law.” RadLAX Gateway Hotel, LLC v. Amalgamated Bat®? S. Ct. 2065, 2073
(2012).

Under the Code, “[a] creditdr* * may file a proof of clam” in a debtor’'s bankruptcy
case. 11 U.S.C. §501(a). A party in inggnmay file an objection to the claind. 8 502. If no
objection is filed, the clan is deemed allowed.ld. § 502(a). If anobjection is filed, the
Bankruptcy Court must “determine the amount @&f ¢kaim as of date of the bankruptcy petition,
and must allow the claim with respect to tlaount, except to the extent that one of nine
enumerated grounds for disallowance existi re The Budd Co., Inc540 B.R. 353, 359
(Bankr. N.D. Ill. 2015) (citing 11 U.S.C. 8§ 502(bK®)). As is relevant here, the Bankruptcy
Court “shall allow [the] claim in such amourgxceptto the extent” that “such claim is for
unmatured interest.” 11 U.S.€.502(b)(2) (emphasis added). ritdatured interest is ‘interest
which was not yet due and payablets time the petition was filed.”In re Doctors Hosp. of
Hyde Park, Inc.508 B.R. 697, 706 (BankN.D. Ill. 2014) (quotingin re X—Cel, Inc.,75 B.R.
781, 788-89 (N.D. Ill. 1987)).

The Code allows a Chapter 11 debtorfeomulate a plan ofeorganization with a
proposal for paying creditors’ claims. 11 U.S§1121(a). The BankruptcCourt shall confirm
the proposed plan if it congalles that the requirements séction 1129 have been meid. 8

1129. As is relevant here, subsection 11Z%3Jaequires that, “[w]ith respect to earhpaired
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class of claims or interests—(A) each holdea afaim or interest of such class—(i) has accepted
the plan; or (ii) will receive or retain under thlan on account of such claim or interest property

of a value, as of the effective date of the pthat is not less than ¢hamount that such holder
would so receive or retain if the debtor wdicgiidated under chapter af this title on such
date[.]” 1d. 8 1129(a)(7)(A) (emphasis added). Sectld29(a)(7) is refergeto as the “best
interest of creditors” test. The test “applies to individual creditors holding impaired claims, even
if the class as a whole votes d@acept the plan,” and requires the Bankruptcy Court to assess
what the creditor would receive @ hypothetical Chapte/ bankruptcy. In re Sentinel Mgmt.

Grp., Inc, 398 B.R. 281, 310 (Bankr. N.D. Ill. 2008) (citations omitted).

In a Chapter 7 bankruptcy, fifth priority the distribution of thébankruptcy estate is
given to “payment of interest at the legal ritam the date of theiling of the petition, on any
claim paid under paragraph (1),),(43), or (4) of * * * subgction [726(a)].” 11 U.S.C. §
726(a)(5). The Seventh Circuitdraonstrued subsection 726(a)(5hb an exception to section
501(b)(2)’s prohibition on unmaturddterest, which applies “whetine debtor turns out to be
solvent.” In re Fesco Plastics Corp., Inc996 F.2d 152, 155-56 (7tir. 1993) (citingUnited
States v. Ron Pair Enterprises, Ind89 U.S. 235, 246 (198%.anston Bondholders Protective
Comm. v. Green329 U.S. 156, 164 (1946)). Sixth and lpsobrity in a Chapte7 case is “the
debtor.” 11 U.S.C. § 726(a)(6).

Subsection 1129(a)(8) of the Code further regputhat, “[w]ith respect to each class of
claims or interests—(A) suchads has accepted the plan; or ¢Bgh class is nompaired under
the plan.” 11 U.S.C. § 1129(a)(8). If a class hat accepted the plan and is impaired under the
plan, the Bankruptcy Court may nonetheless apptioeglan in a “cramhown” under subsection

1129(b), which provides in relevant part:
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(b)(1) Notwithstanding section 510(a) d¢iis title, if all of the applicable
requirements of subsection (a) of thicte@n other than paragraph (8) are met
with respect to a plan, theourt, on request of thgroponent of the plan, shall
confirm the plan notwithstanding the requirents of such paragraph if the plan
does not discriminate unfagland is fair and equitable, with respect to each class
of claims or interests thatispairedunder, and has not accepted, the plan.

(2) For the purpose of this subsectione ttondition that a plan be fair and
equitable with respect to a classludes the following requirements:

* % %

(B) With respect to a aks of unsecured claims--

(i) the plan provides that each holder aflaim of such class receive or retain on
account of such claim property of a valass, of the effective date of the plan,
equal to the allowed amount of such claim; or

(ii) the holder of any claim or interest thatjunior to the claimef such class will
not receive or retain under the plan on accafisuch junior claim or interest any

property[.] * * *
11 U.S.C. 8§ 1129(b) (emphasis added).

Section 1129(b) is referred to as the “faidaquitable” test. “The absolute priority rule
is one of the conditions of the ‘fair and eqble’ standard necessary for cram dowBé&ntinel|
398 B.R. at 320. Under the absolute priority rtdedissenting class of sacured creditors must
be provided for in full before any junior ckes can receive or retain any property under a
reorganization plan."Norwest Bank Worthington v. Ahle&g5 U.S. 197, 202 (1988) (citations
omitted). The absolute prioritgule “had its genesis in judali construction of the undefined
requirement of the early bankruptstatute that reorganization ptabe ‘fair and equitable.”ld.

B. I mpair ment

1. Waiver
Plan Proponents argue that Creditor waiisdright to appeal # Bankruptcy Court’s
finding that its claim was not impad under the Plan by failing et that specificissue in its
Statement of Issues. Creditor responds thatstwe of impairment iproperly before the Court

because it “may be reasonably inferred frore ®Btatement of Issues,” given that Creditor
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“argued before the Bankruptcy Couhat the Plan improperly impad their claims due to its
failure to pay post-petition interestthe Contract Rate.” [26] at 8.

Bankruptcy Rule 8009 requires the appellarifite with the bankruptcy clerk and serve
on the appellee * * * a statement of the issues tpresented.” Fed. RBankr. P. 8009(a)(1)(A).
Creditor’s alleged failure to comply with this rule “does not affect the validity of the appeal.”
Fed. R. Bankr. P. 8003(a)(2) (onlyetkailure to timely file a noticef appeal affects the validity
of an appeal). But it is a grourifbr the district court * * * toact as it consiers appropriate,
including dismissing the appealld.

Exercising its discretion, the Court will not dismiss Creditor’s appeal based on Creditor’'s
alleged failure to comply with Rule 8009(a)(1)(A). There is nocaiibn that the Plan
Proponents have suffered any unguejudice or surprise. The parties argued the impairment
issue before the Bankruptcy Court and have aa opportunity to thoroughly brief the issue
here. Se&oon v. VanClee#98 B.R. 864, 866 (N.D. Ind. 2013)n appeal, district court would
decline to strike appelk’s brief based on list of allegedfelets, including making arguments for
the first time on appeal, where issue under appeal strictly one of statutory construction,
which was addressed at length fyrties before bankruptcy courtPlan Proponents argue that
Creditor “strategically chose not to appealdrfr the Bankruptcy Court's determination that
Creditor was not impaired under the Plan. [24]27. However, they do not identify any
strategic advantage that Creditor gained oghbtio gain by not bringig up the issue earlier.
Instead, Creditor’'s omission, if it &ccurately called one, appearstive been inadvertent.

Moreover, while Creditor did not specilly challenge the Bankruptcy Court’s
determination that its claim is not impaired unttee Plan, this issue may reasonably be inferred

from Creditor’s five specific challenges tioe Bankruptcy Court’spproval, over its objection,
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of a Plan that awards Creditd00% of its claim plus postpetition interest at the Federal
Judgment Rate. See [13] at 12-13. See lalse Am. Cartage, In¢656 F.3d 82, 91 (1st Cir.
2011) (“An issue that isot specifically enumeratl [in the statement a$sues to be presented
under Bankruptcy Rule 8006] may be deemed pveskif the substance of the issue reasonably
can be inferred from an issue or issues thatlisted.”). As discussed below, the issues of
impairment and compliance with the Code’s “begtrest of creditors” and “fair and equitable”
tests are intertwined. Essentially, the Bamtcy Court approved the Plan over Creditor’s
objection because it found thatetfPlan gave Creditor all the ppstition interest it was due
under the Code and, therefore, was unimpaird@dhe Court must exaime what Creditor is
entitled to under the Code before it can deternii@eeditor’s claim is impaired under the Plan.
2. Merits

The Court now turns to the merits ofaRlProponents’ argument that the Bankruptcy
Court properly found that Crediterclaim was not “impaired” under the Plan. By their express
terms, section 1129(a)(7)’s best mst of creditors test and siect 1129(b)’s fair and equitable
requirement apply only to classes of claimsimterests that are “impaired.” Section 1124
provides that “a class of clainos interests is impaired under aplunless, witlespect to each
claim or interest of such class,” the planl)‘(leaves unaltered the legal, equitable, and
contractual rights to which such afaior interest entitles the holdef such claim or interest,” or
(2) meets certain requirements in cases involvary contractual provision or applicable law
that entitles the holder of sudtaim or interest to demand oeceive accelerated payment of
such claim or interest after the occurrence défault.” 11 U.S.C. § 1124. This appeal involves
section 1124(a)(1), and therefore the questiowhsther the Plan “leaves unaltered the legal,

equitable, and contractuadihts” to which Creditor’s claim entitles it.

13



The Bankruptcy Court relied ondhThird Circuit's decision irPPI to conclude that
Creditor was not impaired underetiPlan because it will rece 100% of its claim plus
postpetition interest at the Federal Judgment Rate. 324 F.3d atPI®Binvolved section
502(b)(6), which caps the amouhe Bankruptcy Court may alloan “claim[s] of a lessor for
damages resulting from the termination of a lezseal property.” 11 U.S.C. 8§ 502(b)(6). The
Third Circuit found that a lesssrclaim for such damages wast “impaired” under section
1124(1) even though, through application of sect02(b)(6)'s cap, the creditor “might have
received considerably more if he had recovered on his leasehold claims before PPIE filed for
bankruptcy.” PPI, 324 F.3d at 205. The court distinguished between impairment caused by
statute and impairment caused by the bankruptay. plaexplained that the creditor was “only
entitled to his ‘legal equitable, and contractual rights,” as they now exidt.” “Because the
Bankruptcy Code, not the Plan,tlee only source of limitation othose rights here,” the Third
Circuit concluded, the Creditor’s “claiis not impaired under § 1124(1)ld.

Here, Creditor's rights are “impaired” t@use its underlying calicts entitleit to
interest at one rate and the Plan awards Creditor interest at a lower rate—namely, the Federal
Judgment Rate. Und@PI, the Court must determine whether this impairment is a result of the
application of the Code or the Plan. If the Code—rather thath@d$?lan—Iimits interest to the
Federal Judgment Rate, then Creditor&ralis not impaired under section 1124(1).

PPI recognizes that an unsecured claim is iimguhif postpetition interest is not paid, but
does not answer the question wieat postpetition interest igmited to the Federal Judgment
Rate. The issue of postf®n interest came up PPl because the lessor argued that the
legislative history of sectionl24 showed that Congress intendedprovid[e] creditors with

voting rights if a bankruptcy plaalters their nonbankptcy rights inany manner’—in the
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lessor’s case, by disallowing part his claim through applicatioof section 502§)(6)'s cap.
PPI, 324 F.3d at 206 (emphasis added). Prica 1994 amendment, section 1124 contained a
third subsection, subsection 112¢(8vhich provided that a classf claims or interests is
impaired under a plan unless, with respect to edalm or interest of such class, the plan
“provides that, on the effective dadéthe plan, the holder of suckaim or interest receives, on
account of such claim or interest, cash equal to—(A) with respect to a claim, the allowed amount
of such claim * * *” 11 U.S.C. § 1124(3) (wealed). In 1994, the blruptcy court in New
Jersey held that section 1124(&8)owed a solvent debtor to pay the “allowed” claims of
unsecured creditors in full, exclugj postpetition interest, withogtich claims being considered
“impaired.” In re New Valley Corp 168 B.R. 73, 77-80 (Bankr. D.N.J. 1984)The New
Valley court held that a portion of a creditor'sich that was not ‘allowed’ under the Bankruptcy
Code need not be paid after a bankruptcy fileagen if the claim wouldbe recoverable in a non-
bankruptcy context."PPI, 324 F.3d at 205 (citinfjew Valley 168 B.R. at 77-80).

As PPI discusses, Congress repealadsection 1124(3) in responseNew Valley See
H.R. REP. 103-835, at 47-48 (1994s reprinted in1994 U.S.C.C.A.N. 3340, 3356-57
(“Committee Report”). See aldPl, 324 F.3d at 206. In its report recommending repeal, the
House Judiciary Committee (“Conittee”) explained that “[theNew Valleydecision applied
section 1124(3) of the Bankruptcy Code Hiér by asserting, in a decision granting a
declaratory judgment, that a class that is pghal allowed amount of its claims in cash on the
effective date of a plan is unimpaired underisact124(3), therefore is not entitled to vote, and

is not entitled to recee postpetition interest.” Commett Report, 1994 U.S.C.C.A.N. at 3356.

% The New Valleycourt recognized, nonetheless, that “the good faith requirement of Bankruptcy Code
section 1129(a)(3) may independently reqtiat postpetition interest be paidNew Valley 168 B.R. at
80.
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The Committee opined that this was an “unfagule and found “it appropriate to delete section
1124(3) from the Bankruptcy Codeld. “As a result of this change,” the Committee explained,
“if a plan proposed to pay a class of claimsash in the full allowed amount of the claims,”
without postpetition interest, “the class would ibgpaired, entitling axditors to vote for or
against the plan of reorganizationld. at 3356-57 (emphasis added). Based on this legislative
history, PPI concluded that the “principahange’ in the repeal ‘la&tes to the award of post
petition interest™ only and reged the lessee’s argument that “Congress ‘went beyond’ the New
Valley ‘problem’ [by] provding creditors with vohig rights if a bankrupy plan alters their
nonbankruptcy rights in any manner.” 324 F.3d at 206-07.

In sum,PPI recognizes that a creditor is impainaader a plan that does not award post-
petition interest, but does notdrdss what rate of postpetitionterest a bankruptcy court should
apply. Therefore, the Court must consider theitsief Creditor’'s argumdrthat it is entitled to
interest at the Contract rate before it can dieevhether Creditor is impaired by the Plan. This
leads the Court to the next issue on appeal: whétleePlan’s payment of postpetition interest at
the Federal Judgment Rate is consistent wghdbde’s express provisie concerning the award
of postpetition interest, sectie 502(b)(2) and 726(a)(5).

C. Sections 502(b)(2) and 726(a)(5)

The Bankruptcy Court held that Creditor sanimpaired under the Plan, and therefore
that subsections 1129(a)(7) and 9@ were inapplicable, becaugé) section 726(a)(5) of the
Code requires the payment of interest “at the legal rate”; and (2) the “legal rate” means the
Federal Judgment Rate. [14-3] at 17. Thau€ agrees that sectior26(a)(5) requires the
payment of postpetition interest to unsecured creslitoChapter 11 bankptcy cases, but is not

convinced that the “legal rate” is limited tbe Federal Judgment ®awhen the bankruptcy
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estate turns out to be solvent, which is the t&se. Instead, the Coumrcludes that there is a
presumption that, in a surplus &jter 11 case, creditonho have contractsitt the debtor will
receive postpetition interest pursuant to the seaitheir contracts.This presumption may be
rebutted based on equitable considerations.

In Fesco Plasticsthe Seventh Circuitx@lained that the “age-@lrule in bankruptcy,
adopted from the English system, is that irgem claims stops accruing when the bankruptcy
petition is filed.” 996 F.2d at 153But “[tjwo major exceptions tthe rule have developed over
time.” Id. The first, which is the one relevant heig that post-petition interest is allowed
“when the debtor turns out to be solventd. (citing Ron Pair 489 U.S. at 246yanston 329
U.S. at 164). “The second exception allows post-petitiaterest for secured creditors whose
security is worth more than the sumtbé principal andlhinterest due.” Id. at 156. These are
the only two “equitable exception[s] to the gehetde of § 502(b)(2)"because “[i]f Congress
had intended to recognize othexceptions it would have put them in the Code as wadll.”
According to the Seventh Circuit, the generderstopping the accrual of interest “has been
written into the Bankruptcy Cods 11 U.S.C. § 502(b)(2),” aride exception for solvent estates
“is included in the Bankruptcydtie at 11 U.S.C. § 726(a)(5)Id. at 155-56.

Section 726(a)(5), which governs Chapter 7cpaalings, is applicabl® a Chapter 11
proceeding via operation of section 1129(a)(Bgst interest of creditors test. 3pae Coram
Healthcare Corp.315 B.R. 321, 344 (Bankr. D. Del. 2004)]n a chapter 7 liquidation case,
where a debtor is solvent, a creditor is entitledeteive, as a fifth pritty claim, post-petition
interest. Creditors must receiat least as much under a chagdté plan of reorganization as
they would in a liquidation under chapter 7.”); see also Judith E&Primer on Interest Rates

on Bankruptcy Case942805 M. BANKR. INST. 15, § IV (2005). Section 726(a)(5) requires the
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estate to pay unsecured creditors “interest at tjad fate” on their claims before the estate may
distribute any remaining proceedings to dedtor. 11 U.S.C. § 726(a)(5), (6).

However, the Code does not define “interatsthe legal rate” and neither the Supreme
Court, the Seventh Circuit, nahe district courts in this @uit have interpreted the terfin.
According to some legal schota “[a] controversy is brewg, both in the courts and among
legal commentators, regarding th@per rate of interest payalteholders of general unsecured
claims in so-called ‘solvent debtor’ casesScott C. Shelley & Solomon J. No8how Me The
Money: Another Look At Post-Petition Interest In Solvent Debtor Chapter 11,2AsB2ORY
BANKR. DEV. J. 361, 361 (2008); see alsaChHLLIER ON BANKRUPTCY  502.03[3][c] (16th ed.);
Daniel K. Sklar & Holly J. Kilibarda,'Legal Rate” of Post-Petibn Interest for Unsecured
Creditors In A Chapter 11 Cas@€9-Oct. Av. BANKR. INST. J. 32 (2010); Elkin, 042805 Au.
BANKR. INST. 15 at § IV. Given the absence antrolling precedent, the Bankruptcy Court
relied on the Ninth Circuit’'s decision iGardeluccito ascertain the meaning of the phrase
“interest at the legal te.” 285 F.3d at 1234.

In Cardeluccj which involved a surplus Chapter hankruptcy estate, the Ninth Circuit
interpreted section 726(&) to require the payment of imést to unsecured creditors at the
Federal Judgment Rate. The Nir€ircuit provided four primary justifications for its holding.
First, the court observed th&€ongress specifically chose th@nguage ‘interest at the legal
rate,” [to] replac[e] the origally proposed language ‘itest on claims allowed.”Cardeluccj
285 F.3d at 1234 (citing Report of the CommissiothenBankruptcy Laws of the United States,

H.R. Doc. No. 93-137, 8§ 4-405(a)(8), (1Sess. 1973), reprinted in B-4cOLIER ON

* The only decision from within this Circuit to have considered the issie ie Sapp 2003 Bankr.
LEXIS 2174, at *13-15 (Bankr. S.D. Ind. Mar. 4, 2003). Sapp the Bankruptcy Court adopted the
Ninth Circuit’s reasoning fronin re Cardelucci 285 F.3d 1231, 1234 (9th Cir. 2002), which the Court
discusses next.
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BANKRUPTCY APP. Pt. 4(c)). In other words, “insteadl a general statement allowing for awards
of interest, Congress modifieghat type and amount of intetecould be awarded with the
specific phrasing ‘at the legal rate.'ld. According to the Ninth Ccuit, this “indicates that
Congress meant for a single soutoebe used to calculate pgsttition interest and did not
intend for the meaning of “the legal rate” ‘tghift depending on thénterests invoked by the
specific factual circumstances before the Courtd. at 1236. Second, the Ninth Circuit
explained that its reading of sin 726(a)(5) was consistent withe general rule that “an award
of post-judgment interest is procedural mature and thereby dictated by federal law.”
Cardeluccj 285 F.3d at 1235. Third, the Ninth Ciiciound that “applyng a single, easily
determined interest te&i'—the Federal Judgment Rate—"td elaims for post-petition interest
ensures equitable treatment of creditors,” because “no single creditor will be eligible for a
disproportionate share of any ramag assets to th@etriment of other unsecured creditorsd.
at 1235-36. Finally, the Ninth @it explained that by applyy the Federal Judgment Rate,
bankruptcy trustees will not be faced witthe potentially “overwhelm[ing]” task of
“[c]alculating the appropriate rate and amount ¢diiest to be paid to a myriad of investor&d”
at 1236.

While Cardelucciis well-reasoned, theddrt is not convinced thaby using the phrase
“at the legal rate” inexction 726(a)(5), Congress intendedtfue Federal Judgment Rate to apply
to all unsecured claims for post-petition interesten when there is a surplus estate. The
Supreme Court has recognized that pre-Code practices mayni[hfour understanding of the
language of the code.Hartford Underwriters Ins. Co. v. Union Planters Bank, N280 U.S.
1, 10 (2000) (citations omitted). “The normal rofiestatutory construatn is that if Congress

intends for legislation to change the interpretatbm judicially created concept, it makes that
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intent specific.” Midlantic Nat'l| Bank v. Newlersey Dep’t of Envtl. Prqt474 U.S. 494, 501
(1986). The Supreme Court “has followed this multh particular care in construing the scope
of bankruptcy codifications.” Id. However, pre-Code pracgs “cannot overcome th[e]
language” of the CodeHartford Underwriters 530 U.S. at 10. “‘Where the meaning of the
Bankruptcy Code’s text is itHeclear[,] its operation is umpeded by contrary * * * prior
practice.” Id. (quoting BFP v. Resolution Trust Corporatio11l U.S. 531, 546 (1994)).
Ultimately, it is this Court’s “obgation to interpret the Codeedrly and predictably using well
established principles statutory construction.’RadLAX 132 S. Ct. at 2073.

Applying these principles, the Court concludleat it is not clear from the language of
section 726(a)(5) that Congress intended to refdlaEgre-Code rule that in cases involving a
surplus bankruptcy estate, the bankruptcy cdwtkl “enforce creditors’ rights according to the
tenor of the contracts thateated those rights.Chicago, Milwaukeg791 F.2d at 528. Section
502(b)(2) cannot be read to proitithe award of post-petition intest in the case of a surplus
estate, because section 726(a)(Bates an exception to the geheude prohibitng the award of
unmatured interest. Se@oram 315 B.R. at 344 (rejecting argument that under section
502(b)(2), the creditor’s allowed claim does matlude unmatured intesg and explaining that
“[w]hile section 502(b)(2)provides that an allowed claim dorot include interest unmatured as
of the petition date, it does not prohibit the awafdnterest to creditors in all circumstances”
since section 726(a)(5) duarizes a creditor im surplus chapter 7 ca4e receive, as a fifth
priority claim, post-petition interest”).

It also is not clear from the language s#ction 726(a)(5) thaCongress intended to
replace the pre-Code rudth a mandatory Federal Judgment Rate. IB&e Schoeneberd 56

B.R. 963, 969, 972 (Bankr. W.D. Tex. 1993) (“Seatk26(a)(5) itself prowes no clear answer”
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concerning the rate of interemt unsecured credit@s entitled to under #hCode). If Congress
had intended for “interest at the legal rate’htean, in all cases, the Federal Judgment Rate, it
would have been simple enough foongress to state its inteneally—either in the original
enactment of the Code or its subsequent amenthn The Plan Proponents have not identified,
nor has the Court found, any textlegislative historysuggesting that Congress intended to enact
a bright-line rule that bankruptcy courts magiply the Federal Judgment Rate in all cdses.
Additionally, this Court is guided bthe Seventh Circuit’'s explanation Fesco Plasticghat
section 726(a)(5) codified thegCode “solvent debtor” excepti to the longstanding federal
bankruptcy rule that interest on claims stops@ag when the bankruptcy petition is filed. 996
F.2d at 155-56. This history suggests that Cesgdid not intend to override the bankruptcy
courts’ prior practice in the case silvent bankruptcy estates.

In 1994—sixteen years after the Code wascted—a Committee report suggested that
pre-Code federal bankruptcy law svatill relevant to the award @ostpetition interest in cases
involving a solvent bankruptcy estate. Spesailliy, the report accompanying the repeal of
subsection 1124(3) recognized tlddims for postpetition intereshust comply with section
1129(a)(7)’s best interesf creditors tet and section 1129(b)'sifand equitable te&t.First, the
Committee explained, if creditors vote for a ptdmmeorganization, “it ca be confirmed over the
vote of dissenting individual credi®only if it complies with the ‘best interests of creditors’ test
under section 1129(a)(7) of the Bankruptcy Cod€dmmittee Report, 1994 U.S.C.C.A.N. at

3357. Second, “[i]f creditors vote rfahe plan of reorganizatioiit, can be confirmed over the

® SeeCoram 315 B.R.at 346 (“Section 726(a)(5) provides that a creditor must receive post-petition
‘interest at the legal rate.” However, neither thed€ nor its legislative history provides a definition of
what that interest rate is.”).

® Cardeluccionly considered the plan’s compliance with section 1129(a)(7).
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vote of dissenting class afeditors only if it complies withhe ‘fair and equitable’ test under
section 1129(b)(2) of thBankruptcy Code.’ld.

According to the Committee, “jtp words ‘fair and equitable’ are terms of art that have a
well established meaning under the case law of the Bankruptcy Act as well as under the
Bankruptcy Code.”ld. “Specifically, courts have held thatere an estate is solvent, in order
for a plan to be fair and equitie, unsecured and undersecured itoes! claims must be paid in
full, including postpetition interest, before equitylders may participate in any recoveryd. at
3357 and n.15. The Committee then cited pre-Gade law—rather than the Federal Judgment
Rate—for the “well established” meaning ofiif and equitable” in the context of a solvent
bankruptcy estateld. at 3357 n.15 (citingconsolidated Rock Bducts Co. v. Dubojs312 U.S.
510, 527 (1941) (in corporate reorganization procegdiccrued interest on bonds is entitled to
the same priority as the principal and a gamization plan which makes no provision for the
accrued interest on the bonds violatkhe® absolute priority rule), an®ebentureholders
Protective Committee of Continental Inv. Core79 F.2d 264 (1st Cir. 1982), and cases cited
therein).

In Debentureholdersone of the cases cited by the Committee, the First Circuit outlined
pre-Code law concerning the award of postpmtiiinterest in the case of a surplus bankruptcy
estate. 679 F.2d at 268. The First Circuit exphlhitnat “[p]ost-petition interest questions arise
in two different situations.” Id. First, “[i]f there is a comfct between the creditor and the
bankrupt either for interest onettprincipal or for interest on unpaiaterest on the principal, and
if this is a valid contract under the law of tB&ate which governs the contract, then the federal
bankruptcy law determines whether the caci is enforceable in bankruptcy.’ld. (citing

Vanston 329 U.S. at 161). Second, “[i]f the creditnd the bankrupt have not made a valid
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contract as to interest, nonelbss, the bankruptcy court hag fower to awarehterest on the
theory that there has beandetention by the bankruptcy court of monies due.” However,
“the bankruptcy court usually does not make sucards/unless the allegedribaupt issolvent.”
Id.

The First Circuit determined that the trustee’s plan of reorganization was not fair and
equitable and should not have been confirmedabse the plan did not provide for the holders
of convertible debenturéo be paid interest at the cortnaal rate. The aat explained:

If [the debtor] were insolvent, thedenture provision allowg the post-petition
interest on the instalments which fell deher before or after the petition was
filed would not be enforceable, regardlegsState law. The federal bankruptcy
rule, derived from English law, providekat in the case of insolvent debtors
interest, whether stipulated in a contrachot, stops at the meent the petition in
bankruptcy is filed. Two reasons are givfenthe rule: (1) interest payments are
penalties or damages assessed against bterder his detentin of the creditor’'s
money and therefore it would be unjustalbow the creditor to recover such
penalties or damages from other credit who were not to blame for the
detention; and (2) the bankruptcy couseif, not the debtor, detained the money
after the petition was filed.

But with respect to post-pabn interest on bt the unpaid instalments which fell
due before, and the unpaid instalmentsciliell due after, tl petition, the legal
situation is different when the supged bankrupt proves to be solvaithere the
debtor is solvent, the bankruptcy ruie that where there is a contractual
provision, valid under state law, prowidj for interest orunpaid instalments of
interest, the bankruptcy court will enfortige contractual provision with respect

to both instalments due before and ahstents due after the petition was filed.
This rule is fair and equitable inasmuch as the solvent debtor’s estate will have
been enriched by the bankruptcy trusseese of money which the debtor had
promised to pay promptly to the creditor, and, correspondingly, the creditor will
have been deprived ahe opportunity to use thenoney to his advantage.
Moreover, the rule does not in any wayeatfany creditor other than the claimant
of interest on interest. Finally, the rugein harmony with the settled English and
American law that when an alleged baniris proved solvent, the creditors are
entitled to receive post-petition interestdre any surplus revts to the debtor.

Id. at 268-69 (citations omitted; emphasis added).

" A debenture is “[a] debt securenly by the debtor’s earning power, not by a lien on any specific asset.”
Black’'s Law Dictionary (10th ed. 2014). A convertildebenture is “[a] debenture that the holder may
change or convert into some other security, such as sttatk.”
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In its pre-Code decisions, the Seventh @ircecognized the same rule for awarding
prepetition interest when the debtor is solvent. Chicago, Milwaukegthe Seventh Circuit
acknowledged the “venerable priplg that a bankruptcgourt can refuse taward interest that
accrues on a creditor’s claim after the petitiondankruptcy is filed.” 791 F.2d at 529. But, the
court explained, that principlés designed for cases where thes not enough money to pay all
the creditors—so thdahere is a question whether one credghould get interest while another
doesn’t even recover principal—and not for caldes this, where the debtor is solventld.

“[1]f the bankrupt is solvent the task for thenbauptcy court is simply to enforce creditors’
rights according to the tenor of thentracts that creatlethose rights.”ld. at 528. Applying this
rule, the Seventh Circuit determined that the itoesl (debenture holdersyere entitled to 5%
contractual interest, and not in excess of 5%hay requested, becausd]lip contract is the
measure of their rights.Id. at 528-29.

This Court also is guided by the Seventhc@it's treatment ofpostpetition interest
awarded to oversecured creditors under sedi@s(b) of the Code. Section 506(b) provides
that, “[tJo the extent that an alled secured claim is secured by pmypéhe value of which
* * * |g greater than theamount of such claim, there shall &éowed to the holder of such claim,
interest on such claimand any reasonable fees, cogis,charges provided for under the
agreement or State statute under which such danse.” 11 U.S.C. § 506(b) (emphasis added).

In In re Terry Ltd. P’ship 27 F.3d 241, 241-43 (7th Cir. 1994), the Seventh Circuit
looked to section 506(b) in ayhg a presumption that intesieshould be awarded at the
contract rate where there is a contract praongjdor interest. The Seventh Circuit acknowledged
the Supreme Court’s holding iRon Pair 489 U.S. at 242, that the award of interest under

section 506(b) is not dictatdry the underlying loan agreemehgcause the statutory language
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“provided for under the agreement” modifies “feessts, and charges” and not “interest on such
claim.” Terry, 27 F.3d at 243.Ron Pairdid not “elaborate, however, sshow the interest rate
in the agreement should be treatetd” According to the Seventh I€Cuit, “[b]Jankruptcy courts
have construedRon Pairto require analyzing default ratémsed on the facts and equities
specific to each case.ld. But “[t]his does not render the cordted-for default rate irrelevant.”
Id. “[D]espite its equity pedjree, [bankruptcy] is a procedufor enforcing pre-bankruptcy
entitlements under specified terms and conditiotiserathan a flight ofedistributive fancy.”
Id. (quotingIn re Lapiana 909 F.2d 221, 223 (7th Cir. 1990)).Creditors have a right to
bargained-for post-petition interest’” and “bamicy judges are natmpowered to dissolve
rights in the name of equity.d. Thus, the Seventh Circuit lde “[w]hat emerges from the
postRon Pairdecisions is a presumption in favor o€ tbontract rate subject to rebuttal based
upon equitable considerations.Id. In the case of default terest, “[c]ourts have found the
presumption to be sufficiently rebutted in casdeere the contract rateas significantly higher
than the predefault rateitiwout any justification fiered for the spread.”ld. “In cases where
courts refused to award interdstsed on the contractual defanaltes, it was because those rates
could not be justified by demonstrateded or by prevailingndustry practice.” Id. at 244.
Applying the case law to the record before ie eventh Circuit concludethat the creditor’s
contract default rate was reasonable and affirthedoankruptcy court and district court orders
awarding postpetition intereat the rate provided in the creditor's agreeméatat 244-45.

Terry is instructive. Althoughsection 506(b) uses somewhtditferent language than

section 765(a)(5)—"interest on suclaim” rather than “interest dhe legal rate”—both phrases

8 In Ron Pair the Supreme Court held that section 506(bhanized payment of postpetition interest on
nonconsensual oversecured prepetition claims, tvauigh pre-Code practicgas to allow postpetition
interest only on consensual oversecured prepetition claims. 489 U.S. at 241-43. The Court found that
pre-Code practice could not override the clear language of the @hdsd.245-46.
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are ambiguous on their fac@.erry looked to common law Io&ruptcy principles ané&kon Pair

to determine that the contract rate shouldebérced unless equitable considerations dictate
otherwise. Although the &h Proponents claim thaterry has no application because it
construes a different provision of the Code, tleu€ finds relevant its general principle that
contract rights should be enforced in theeire of compelling equitable considerations.

In light of the ambiguous language usedsettion 726(a)(5), along with the pre- and
post-Code case law and the 19G8dmmittee report discussed above, this Court respectfully
disagrees with the Bankruptcy Court’s conclusion that “interest at the legal rate” means the
Federal Judgment Rate in cases involving alssirpstate. The Court finds it more likely that,
by using the phrase “intest at the legal rate,” Congresssweeferring to th interest rate
appropriate under federal bankreyptlaw. Section 726(a)(5) ddied the pre-Code “solvent
debtor” exception to the longsiding bankruptcy rule that inmtest on claims stops accruing
when the bankruptcy petition is filedzesco Plastics996 F.2d at 155-56. The pre-Code rule in
such cases was that, where thankruptcy estate was soltethe bankruptcy court should
“enforce creditors’ rights according to the teradrthe contracts that created those rights.”
Chicago, Milwaukege791 F.2d at 528. Readingiterest at the legal ratéd mean interest at the
rate allowed under federal bankruptcy law woulddomsistent with theyeneral rule that an
award of post-judgment interess procedural in natureand governed by federal law.
Cardeluccj 285 F.3d at 1235.

Moreover, this reading of ¢hstatute would ensure equitable treatment of creditors in
cases involving a surplus estate that has endugghs to pay all unseced creditors’ claims,
including claims for post-petition interest. Wheéhere is a surplus,dtbankruptcy court has no

apparent reason to be concerned about credieceiving a “disproptionate share of any
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remaining assets.Cardeluccj 285 F.3d at 1235. The bankruptcy court is not dividing a too-
small pie amongst competing creditors, becaihssze is enough pie available to give each
creditor the benefit of the agreement he madth the debtor prio to the bankruptcy.
Additionally, awarding the Federdudgment Rate, by default, ovem applicable contract rate

could create perverse incentives as the Fedadgndent Rate currently is so low that debtors

with sufficient funds may nevertheless deciddfi® for Chapter 11 reorganization to escape

their obligations to pay interest at rates tha¢ unfavorable in comparison to the Federal
Judgment Rate. Finally, as dissed in greater detail below,seems fundamentally unfair to
require a creditor to accept a lower interest rate than he bargained for when the bankruptcy estate
has enough money to pay all unsecured credittasns, including interest, in full.

For these reasons, the Court concludes that, in the case of a Chapter 11 surplus
bankruptcy estate that is lagenough to pay in full all unsecured creditors’ claims plus
postpetition interest, section 726(a)(5) does nwitlia creditor vith a valid contract to the
Federal Judgment Rate. If the unsecured creditorsract provides for the payment of interest,
there is a presumption that the creditor istlttito the contractual aant. This presumption
may be rebutted by equitable considerations.

D. Best Interest of Creditors Test, section 1129(a)(7)

The Court now turns to the best interest @ditors test codified in section 1129(a)(7) of
the Code. Under the test, “[a]ll claimants in assl of claims that ispaired under the proposed
[Chapter 11] plan must be accorded treatment wtideplan at least as good as treatment they
would receive upon the liquidation of the debtor under ChapteSeéritingl 398 B.R. at 310. If
this were a Chapter 7 proceeding, then Creditould be entitled undesection 726(a)(5) to

“interest at the legal rate” once all superior classes of claims are paid. 11 U.S.C. § 726(a)(5).
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This leads to the question of what “interestred legal rate” means in Chapter 7 proceedings.
The Court sees no reason why its foregoing amalys this phrase should not also apply in
Chapter 7 cases in the rare instance where thexdérue surplus, with enough money to pay all
unsecured creditors their full clairptus interest before distribag the remainder to the debtor.
Under the Court’s reading of semi 726(a)(5), Creditor would be téfed to interest at the same
rate in a Chapter 7 case, which satisfies the best interest of creditdrs test.

E. Whether the Bankruptcy Court Erred By Confirming The Plan Because It
Proposesto Disallow L ate-Filed Claimsfor Distribution Purposes

The final issue in this appeal is whethigg Bankruptcy Court erred in approving Section
6.4 of the Plan, which provides: “Subject Bankruptcy Code secin 502()) and Bankruptcy
Rules 3008 and 9006, any Claim foriainthe filing of a Proof oClaim, application or motion
with the Bankruptcy Court is required undee tierms of the Bankruptcy Code, the Bankruptcy
Rules, any order of the Bankruptcy Coumc{uding one providing for a Bar Date) or the
Amended Joint Plan will be disallowed for distrilout purposes if and to the extent that such
Proof of Claim (or other filing) is not timelynd properly made.” [14-134t 17. The Bankruptcy
Court overruled Creditor's objection to Sectiérd for three reasonsncluding that “such
objection is premature in that the Trustee has taotlate, relied on [Section] 6.4 as a basis for
the Estate’s objections to [Ciiemt’s] proof of claim (Claim 14t) or amended proof of claim
(Claim No. 14-2).” [1-3] at 3.

On appeal, Creditor argues that the Bapkry Court’s approval of Section 6.4 of the
Plan violates the best interests of creditors testfair and equitable tesind other provisions of

the Code. The Plan Proponentsadjree on the merits and alaesert that Creditor lacks

® The Court finds it unnecessary to reach Creditargument that the Plan violates the “fair and
equitable” test contained in 11 U.S.C. § 1129(b).
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standing to appeal this issiecause the Plan Proponentsraitl object to and the Bankruptcy
Court did not disallow Creditor's Amended PradfClaim on the ground #t it was untimely.

The Court concludes that, regardless oéditor’'s standing, it would be premature to
address Creditor’s challenges to Section 6.4 Umethe Bankruptcy Court has made no findings
as to the timeliness of Creditor’s claims under that provision. The Court has authority to remand
to the bankruptcy court to clarify and make iiddal factual findings where appropriate. See,
e.g.,In re Sentinel Mgmt. Grp., Inc728 F.3d 660 (7th Cir. 20L3remand was required for
district court to clarify internly inconsistentfactual findings);City of Milwaukee v. Gillespje
487 B.R. 916 (E.D. Wis. 2013) (absence of &edmrination by the bankruptcy court of the
reasonably equivalent values of Chapter 13 atsbiproperties warranted remand of debtors’
fraudulent transfer avoidance proceedings). m&ad is the appropriate course here. |If the
Bankruptcy Court concludes th@teditor's Amended Proof of Clai was timely filed, that will
resolve the issue. If the Bankruptcy Court dodes that Creditor's Amended Proof of claim
was untimely, then remand will givbe Bankruptcy Court the opporttynio address, in the first
instance, Creditor's argumentencerning why its Amended Proof Claim nonetheless should
be allowed.

V.  Conclusion

For the reasons set forth below, the Bankrugloyrt's decision is rersed in part and
the case is remanded to the Bankruptcy Court to: (1) determine the appropriate rate of
postpetition interest to award &tfitor in light of this opinionCreditor’s contracts, and any
relevant equitable considerations; (2) determvitiether Creditor's amended proof of claim is
timely under Section 6.4 of thed? and, if it is not, addre€@reditor's arguments concerning

why its amended proof of claim should nonethelessccepted; and (3) make a distribution of
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funds in the appropriate amount @veditor. Finally, the parteeare requested to file on the
docket in Case No. 15-cv-10512 (the relatedeappno later than April 15, 2016 a statement of

position in regard to whethénat appeal is moot in lig of this opinion.

Dated:March29,2016 W

Robert M. Dow, Jr. &
Lhited States District Judge
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