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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANTAWAN JOHNSON,
Petitioner, Case No. 15-cv-6078
V. Judge Robert M. Dow, Jr.

RANDY PFISTER, Warden,
Stateville Correctional Center,

N N N N N N N N N N

Respondent.
MEMORANDUM OPINION AND ORDER

Petitioner Antawan Johnson seeks a writ dfdas corpus pursuant to 28 U.S.C. § 2254
[1]. For the reasons set forth below, the Court denies Petitioner’s application [1]. The Court
declines to certify any issue for appeal pursuar28 U.S.C. § 2253(c)(2and directs the Clerk
to enter judgment in favor of Respondent.

l. Background
A. State Court Proceedings
1. Criminal Trial

On May 27, 2005, a Cook County, lllinois jufgund Petitioner guilty of first degree
murder and unlawful discharge of a firearmtloe June 2001 shooting death of Cortez Bell. On
July 5, 2005, Petitioner was sentenced to aneggate term of 50 years of imprisonment.

Petitioner and co-defendant Naja Triplett were tried together. At trial, the State presented
testimony from Airrion Smith and Jessie Knox—twitnesses who said they were “shooting
dice” with Bell and others in Chicago Heiglais June 16, 2001. According to Smith, Petitioner
approached the group and offered to sell a .22 rifle and .22 shotgun for $100. When no one

expressed interest, Petitionertmved $5 from Smith and joined the group to shoot dice. He
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won some money at first, bldst his winnings after moving dowthe block to a higher-stakes
game. Shortly afterwards, Tripleapproached Petitioner on a hitg. Petitioner told Triplett
that although he had lost his money, “[w]e on sdmbs**t.” [20-2, at9.] Triplett responded,

‘I want some bulls**t too.” Id. Petitioner informed Tripletthat he had two guns in his
backyard and the two men leftd. About 45 minutes later, Smiind another player, Clifton
Ross, left the game and walked across theetsteean abandoned house, where they observed
Petitioner and Triplett standing with “two long gung20-3, at 6.] Smithestified that he saw
Petitioner and Triplett aim theirugs at the group playing dice afice three or four shots.
Smith and Ross fled, but Smith later rerarand found Bell on thr@dewalk bleeding.

Knox’s testimony largely corroborated Smithisstimony about Petitioner’s request to
borrow money, his loss of that money playing dite, particulars of the conversation between
Petitioner and Triplett, and their leaving togeth@®n direct examinatiorKnox testified that he
remained with the group shooting dice until he saw Smith and Ross running down the driveway
of the abandoned house across the street. Kmoxhbard gun shots anah around the corner
until the shooting ceased. When he returned, he saw Bell lying on the ground bleeding. Knox
was questioned by the police and later by thee'stattorney, and gave testimony to the grand
jury that was consistent with this version of events.

On cross examination, Knox was confronteith an affidavit that he signed on
November 22, 2004—more than three years after the incident—stating that “On the night of June
16, 2001, [Triplett] and [Petitionettied to sell somguns to us, Money, Ahzo, Robert, Jessie,
Clifton, and Cortez and Eric [Gill]Eric convinced us to [rlob them. We tried to and they came

but everything went wrong and it resulted in the death of Cortez Bell.” [20-2, at 10.] The



affidavit further stated thatox did not tell the police about Thgit and Petitionetrying to sell
guns because Knox did not want any further problems.

On redirect, however, Knox exphed that he completed tladfidavit at the request of
Petitioner’s brother. Specifiltg, Petitioner’'s brother approaett Knox with a blank affidavit
and a piece of notebook paper with writing on it. tl# brother’s request, Knox transferred what
was written on the notebook paperthe affidavit, signed it, and ¢éim was driven to a notary.
Knox testified that he was not pressured to detepthe affidavit, but he did not know anyone
named Eric and no one named Eric was vhitlm on the date of the shooting. Knox also
reaffirmed that his grand jury testimony was ectrand the information in the affidavit was not.

The State also called Petitioner's 2001 fgehd, Tina McKee, who testified about a
conversation she had with Petitioner at her ngHeuse on the day aftdre shooting. At that
meeting, Petitioner purportedly told her thatnemne had taken his money and that he and a
friend had fired their guns, although they had f@td at anyone in padular. According to
McKee, Petitioner said that he fired his gun fitsen Triplett shot his gun, and “when they were
done shooting, the boy [Bell] fell to the ground20f1, at 4.] The State then confronted McKee
with her prior statement to Assistant Statetsofney Alzetta Bozeman-Martin in which McKee
said that the meeting with Petitioner had ocedron the day of the shooting (not after) at her
aunt’s home (not her mother’s home). In thatdaf¥it, she indicated that Petitioner told her, “I
feel like killing these mother f**kers,” and he and Triplett had gtm@&riplett’'s grandmother’s
garage to retrieve a “long gun” and .22 caliber gun. McKee testified that she had lied to
Bozeman-Martin (and the grand jury) when she ghigstatement because she had been put in
a jail cell and was told that she could retdrome only if she cooperated and signed this

statement. McKee also deniggteiving threatening letters from Petitioner following his arrest.



The State also called Chicago Heightstdagve Mikal EI-Amin and ASA Bozeman-
Martin about their interview with Petitioner daly 7, 2001, the day aftersharrest. During that
interview, Petitioner signed a statement confeg$o shooting into the owd of dice players.
Specifically, Petitioner admitted that he, Triplett, and the other men playing dice were members
of the Four Corner Hustlersrset gang and there was an ongdegd over territory. Four days
prior to the shooting, in fact, Tigtt had been beaten because imabke “wrong area.” [20-3, at
10.] For these reasons, he ahdblett left the area where é¢hmen were playing dice, went
drinking, and then retuad with two .22 caliber rifles and began shootinigl. On cross-
examination, Detective EI-Amin admitted thae had destroyed his original notes from
Petitioner’s July 7 interview anidom the other interviews that he had conducted with witnesses
of the shooting. [1, at Ex. S, at MM-13-14.] Hstifeed that he reducetthese original notes to
a summary report and then destroyed the origipafsuant to the practice of Chicago Heights
Police Departmentld. at MM-13-14.

Petitioner testified as the saltness in his defense. Herroborated the broad contours
of Smith and Knox’s descriptioaf the initial events he approached the group playing dice,
asked to borrow money, lost his initial wings after moving to a higher-stakes game, and
offered to sell two .22 caliber rifles for $100. Hisscription of later events diverges from the
others. He testified that Smittequested that he get the gussd meet across the street.
Petitioner then left to find Triptt, who owned the gun&nd Triplett rodeup on his bicycle.
Petitioner said that he “got a sale for the guns,” but Triplett didbali¢ve him and accused
Petitioner of being “on some buils.” [1, at Ex. S, at MM-145.] Petitioner responded that he
“wasn’t in on any bulls**t,"and in fact had a buyetd. The two then left and returned an hour

or two later. When they arrived, a group of dedpd by Gill approached them and asked to see



the guns and if they were loaded. Triplett removed a bullet from his gun to show Gill and asked
him, “where the money at.1d. at MM-150. Petitioner then heard a noise from behind and saw
Smith and Ross running towards thef@ill tried to grab the gun owlf Triplett's hand, the two

men struggled, and Petitioner fired his gun telling everyone to “freédedt MM-152. Triplett

then placed the bullet back into thengshot into the crowd, and both men fled.

Petitioner testified that he saw McKee at hmather’'s house a “coupld days” later, but
denied saying he shot anyone or into the crolddat MM-154. He also testified that he told all
of this to the police, duater decided to give them a diffate‘'story,” not a “confession,” once
Detective EI-Amin confronted him with Knox’s statementsl. at MM-158-59; [20-3, at 12].
According to Petitioner, a “confession” is true,il@ha “story” is not. [20-3, at 12.] On cross-
examination, he admitted that he and Triplett figed their guns. [1, at Ex. S, at MM-177.]

At the jury instruction confence, the trial judge accepteck tBtate’s version of lllinois
Pattern Instruction 3.11 for prior inconsistent statements. [See 20-14, at 63.] The pattern
instruction distinguishes between statemeneduas impeachment and substantive evidence.
The substantive evidence language in the instruction is brackedasting that it is “alternative
language” that may not be appropei@ all cases. lllPattern Jury Instructions, Criminal No. 1
(4th Ed. 2000). The note accompanying this instoncstates, in part, thgiw]hen both kinds of
earlier inconsistent statements are used [Bubstantive and impeachment] purposes this
instruction should be given in its tiety at the close of the trial.’ld. at No. 3.11 committee
note. The instruction offered by the Statentained the pattern imstction’s concluding
language stating that it is up to the jury “to deteerwhat weight should be given to [the prior]
statement” and the jury “shouttbnsider all of the circumstances under which it was made” in

making that determination, but did not contaia thnguage from the pattern instruction on how



prior written or signed statements can be m®red substantive ewdce. [20-14, at 63.]
Petitioner’s trial counsel agreedttas instruction without objection. [See 1, at Ex. N, at NN-6.]

Petitioner’'s counsel also offered instrocis on the lesser-included offense of reckless
discharge of a firearm and spoliation of eviderxeh of which the trial judge denied. [1, at Ex.
N, at NN-13-20.] The trial judgesjected a spoliation instruoti based on Detective EI-Amin’s
testimony about his notes, reasanthat the jury had heard hisstimony and could draw their
own conclusions.ld. at NN-13-15. Regarding the lesser-included offense instruction, the trial
judge accepted the State’s argument that eveheifjury believed Petitioner’s testimony that
Triplett had fired his gun into the crowdRetitioner would still be guilty under an
“accountability” theory—that is, hevould have been “legally responsible for the conduct of
another person when, either beforeduring the commission of arffense, and with the intent to
promote or facilitate the comssion of an offense, he knowingly solicits, aids, abets, agrees to
aid, or attempts to aid the other person in tla@mihg or commission of the offense.” Ill. Pattern
Jury Instructions, Criminal No. 5.3. Sincasthaccountability” instruction was accepted—over
Petitioner’s objection [1, at EX, at NN-7-9]—the reckless disaige would not have been an
appropriate lesser-included offense “bagpdn the totality of the evidenceld. at NN-18.

Before closing arguments began, the trial comstructed the jury that “what the lawyers
say is not evidence and should not be coneitldry you as evidence” and “the lawyers will
simply be discussing what théglieve the evidence has shownZ, &t Ex. D, at NN-32.] Three
of the State’s arguments are relevant. Firg,pgiosecutor stated twice that the “most powerful
piece of evidence in a criminal trial is a cesdion”—an argument advanced in the context of
explaining how Petitioner’'s post-arrest statements corroborated Smith’s testirtbrat. NN-

44-46. Second, the prosecutor stated that if “[a]ngtiues come in up in the jury room, turn to



those jury instruction, that is yoguide in this case to determimdat is relevant and what is
not. If it's not in the jury instructionst’s not relevant, don’t consider it.Id. at NN-46. Third,
the prosecutor responded in rebuttal to Petitioregsiment that “[tjhe most powerful piece of
evidence in a criminal case@NA” and “[y]Jou don’t have that.”ld. at NN-77. TheState said,
Counsel made a big deal about DNA and that is the best kind of evidence and
whatnot, that's true, there was no DN@éuhd or recovered here. You want to
know why? It's because * * it's called a crime sceneYou want to know why
it's called a crime scene?eBause it's controlled by the criminals. Th[ey] decide
it. Like | started to telyyou earlier, they decide whatidence is going to be left
behind. They decide what witnessesythare going to beut there and that
they’re going to allow to see everything tihaippened. They decide. If there was
no DNA recovered, that is because and his partner didrdtlow it. If there was
no casings or anything recovered, that is because he and his criminal teammates

didn't allow it. And the guns weren'tecovered, that isdtause he and his
criminal teammates didn’t allow it. They control the crime scene.

Id. at NN-88-89. Petitioner’siail counsel did not object @ny of these arguments.

Following closings, the jury returned a guiltyrdiet against Petitioner. Petitioner filed a
posttrial motion for a new trial advancing tleieh somewhat overlapg arguments: (1) the
State failed to prove Petitioner guilty of thkearges beyond a reasonable doubt, (2) the verdict
was against the weight of the evidence, (3)tieaer was denied due process of the law; (4)
Petitioner was denied equal protection of the Igythe State failed to prove Petitioner guilty of
every material allegation of the offense beyanteasonable doubt; (6) Petitioner was denied a
fair and impartial trial as guaranteed by the lIllinois and United States Constitutions; (7) the court
erroneously overruled Petitioner’'s motion for directed verdict; and (8) the verdict was based on
evidentiary facts that do not exclude evergs@nable hypothesis corisist with Petitioner’s
innocence; (9) the State erroneously shiftedbinelen of proof to Petitioner when it argued in
closing that Petitioner chose the evidence; (h@)court erred in prohibiting an instruction for
lesser-included offenses; (11) the court errethenspecific language of its accountability jury

instruction; (12) the court erroneously allowee ®Btate to reference Petitioner’s alleged threats
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against McKee; and (13) the court erred it pmviding a spoliation instruction to disregard
Detective EI-Amin’s testimony. 1] at Ex. E.] The trial judgdenied the motion and sentenced
Petitioner to consecutive 30- a@@-year terms of imprisonment.

2. Direct Appeal

In the direct appeal of hisonviction, Petitioner raised twarguments: (1) the jury was
erroneously instructed oprior inconsistent statements, and (2) the three statements from the
State’s closing argument descibabove were improper. [20-df 6.] On April 19, 2007, the
lllinois Appellate Court rejected both argumemtsd affirmed. [See 20 First, the court
concluded that Petitioner had forfeited the jurgtinction issue by failing to object at trial or
raise the issue in his posttrial motion. [See 20-6;-&t] The court alsoonsidered and rejected
Petitioner's argument that the ftrieourt’s instruction constitute plain error or his counsel’s
failure to object demonstrated ineffective assistance of counsel, focusing on the “overwhelming
evidence” at trial of Petitioner's guilt.ld. at 7-9. Second, theppellate Court found that
Petitioner’'s counsel “waived” (or, more accurgtdbrfeited) challenges to the State’s closing
argument by failing to object at triald. at 10. The court again rewed this issue under plain
error and for ineffective assistance of counseal, @ncluded that these statements—to the extent
improper—did not merit reversal in light dhe State’s entire closing argument and the
“overwhelming” evidence against Petitioned. at 10—-14.

On June 27, 2007, Petitioner filegpeo sepetition for leave to appeal (“PLA”) with the
lllinois Supreme Court that reurged both of his direct appeal argumgs5.] The lllinois
Supreme Court denied the PLA on September 26, 26@&aple v. Johnser875 N.E.2d 1118
(ll. Sept. 26, 2007). Petitionereh filed a petition for writ otertiorari to the United States

Supreme Court, which was denied on June 22, 2006Bnson v. lllinois552 U.S. 1169 (2008).



3. Collateral Proceedings

On April 2, 2008, Petitioner filed his initigro sepetition seeking relief under the Post-
Conviction Hearing Act, 725 ILCS 5/122¢€t seq, and an amended petition on April 10. [20-
23, at 25-35.] His amended petition assertedfalewing violations ofhis rights under the
lllinois Constitution and the Sixth and Fourteenthexrdments to the United States Constitution:
(1) the venire panel was not questioned alamit-gang bias; (2) th&tate’s reliance on an
“accountability” theory to prove murder impessibly “broadened” the indictment; and (3) his
trial and appellate counsel were ineffective for failing to raise these clalchsat 32-35.
Petitioner was appointed counsel on MHy [20-25, at 24-26], but he filed anoth@o se
petition on July 22, repeating the arguments floasnamended petition [1, at Ex. J, at 217-27].

Around April 27, 2011, Petitioner indieat his desire to proceguio seand filed a new
petition. [20-25, at 24-72.] In addition to thAeti-gang bias and accountability arguments from
his 2008 petitions, Petitioner raised the followingrasi (1) the trial judge abused his discretion
by refusing to instruct the jurgn the reckless discharge offense; (2) the State used hearsay
evidence to impeach McKee; (3) the trial judgmised his discretion by denying the spoliation
instruction; and (4) Petitioner’siat and appellate counsel were ineffective for failing to raise or
properly argue these challenges. [20-2315t100.] In May 2011, Petitioner elected to remain
with his appointed counsel, who adopted2041 petition without changes. [20-25, at 73-82.]

The State moved to dismiss Petitioner’s adex petition on October 21, 2011. [1, at Ex.
L, at 284-96.] The Circuit Court of Cook Coumtyed orally and granted the State’s motion on
March 9, 2012. [20-25, at 111-19With respect to the “accouattility” arguments, the court
held that “established case law” allows the &tat indict a defendant as a principal and then

proceed under a theory of accountability at trid. at 113—-14. Becaudbere was no error,



neither trial nor appellate counsel wasffactive for not raigg these issuesld. With respect
to absence of gang-bias questiahg, court considered this to bl strategy and held that his
counsel did not fall below an objae standard of reasonablene$d. at 114. The court did not
discuss Petitioner’s other arguments specificalllyighoral ruling, but concluded that “defendant
has not therefore made @bstantial showing of any constitutional violation$d’ at 115.

Petitioner appealed. [20-9.] First, heg@ed that his direcappellate counsel was
ineffective for failing to seek review of the origintrial judge’s refusal to instruct the jury on
lesser-included offenses and spoliation. Secbadirgued that his post-conviction trial counsel
was ineffective becauseeshailed to advocate properly for hinThird, he argued that judge who
heard his post-conviction claimignored many” of his allegations his petition and the judge’s
“failure to read the amended petition'grares further proceedings. [20-9, at 53.]

On September 4, 2014, the lllinois Appellate Court affirmed. FSssple v. Johnson
2014 IL App (1st) 120750-U. Applying lllinois caseMdo Petitioner’s version of the facts, the
Appellate Court held that the trial court correallnied the lesser-includeoffense instruction.
Id. 19 23—-38. Specifically, Triplettdischarge of his firearm at Géind others as they attempted
to rob Petitioner and Triplett was an act imtfierance of their common criminal design, which
meant no rational trier of fact could have fouPetitioner guilty of only reckless discharge and
not murder based on actcountability theory.ld. The Appellate Court further held that the
failure to provide a spoliation instruction wagthéess, adopting the original Appellate Court’s
conclusion that “the State adduced overwhegrévidence of petitioner’s guilt” and the outcome
at trial would not have beenffiirent with this instruction.Id. 11 39-50. The court concluded
that Petitioner’'s post-convictiotrial counsel’s advocacy was “sdidutely correct and wholly

appropriate.” Id. 11 51-55. And finally, theourt rejected Petitiones’argument that the post-
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conviction trial court had not read his petition, ngtthat “the trial court did not need to discuss

every claim” as part of its ruling vem it denied his petition in fullld. 11 56—60.

On October 9, 2014, Petitioneitel a PLA with the lllinois Supreme Court, raising

arguments related to the lesser-included offemsespoliation jury instructions only. [20-12.]

The lllinois Supreme Court dezd the PLA on November 26, 201£eople v. Johnsor21

N.E.3d 716 (lll. Nov. 26, 2015) (Table).

B. Section 2254 Petition

Petitioner filed his petition for writ of habeasrpus in federal court on July 9, 2015. [1.]

He sets out the followingssiclaims in his petition:

Claim 1:

Claim 2:

Claim 3:

Claim 4:

Claim 5;:

Claim 6:

The trial judge erroneously provided the jury with an incomplete instruction
regarding the use of prianconsistent statements;

The State improperlygued during its closing at ttighat “it is the defendant
who decides what evidence is going todoesented to the jury, that the most
powerful piece of evidence in a criminailal is a confession, and that if it's
not in the jury instructins, it is not relevant”;

Direct appellate counsel was ieetive for failing to rese the trial judge’s
denial of jury instructias on (a) lesser-includedfenses, and (b) spoliation;
The state post-conviction trialdge abused his discretion by dismissing
Petitioner’s post-conviction fidon “before reading it”;

The original trial judge abusédbs discretion by dengig Petitioner’s request
to instruct the jury on thiesser-included offense; and

The original trial judge abuséibs discretion by dengig Petitioner’s request

to instruct the jury on spoliation.
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Id. at 8-11. Petitioner has exhtad his state court remedies finese claims. 28 U.S.C. §
2254(c); 725 ILSC 5/122-1(f); [19, at 9].
. Legal Standard

Under the Antiterrorism and Effective Ded&knalty Act of 1996, habeas relief cannot be
granted unless the stateuct’'s decision was contrary to, imvolved an unreasonable application
of, federal law as determined by tbaited States Supreme Court. S&dliams v. Tayloy 529
U.S. 362, 402-03 (200QYyarren v. Baenerv12 F.3d 1090, 1096 (7th CR013). Habeas relief
“has historically been regarded as an extriamany remedy, a ‘bulwarlagainst convictions that
violate fundamental fairness.”Brecht v. Abrahamsor607 U.S. 619, 633 (1993) (quotation
omitted). Habeas petitions require federal cotassentially to reopen the criminal process to a
person who already has had @pportunity forfull process,”Almonacid v. United Stated76
F.3d 518, 521 (7th Cir. 2007), and are used agw@atd against extreme malfunctions in the state
criminal justice systems,” not a substitute for ordinary error correction through appeal,”
Harrington v. Richter 562 U.S. 86, 102-103 (2011) (quotatiomitted). To obtain relief, “a
state petitioner must show that the state csuriling on the claim being presented in federal
court was so lacking in justifation that there was an error \Wwenderstood and comprehended in
existing law beyond any possibilifgr fairminded disagreementHarrington, 562 U.S. at 103.
1. Analysis

A. Claims Not Alleging Violations of Federal Law

“In conducting habeas review, a federal casittmited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United StatEstelle v. McGuirep02 U.S.
62, 67-68 (1991). The Supreme Court has “stated many timesdtietaf habeas corpus relief

does not lie for errors of state law.It. (quotingLewis v. Jeffers497 U.S. 764, 780 (1990)); see
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also 28 U.S.C. § 2254(a). “State law means vgtate courts say it mesn A claim that the
state court misunderstood the dabsive requirements of state law does not present a claim
under § 2254."Bates v. McCaughtr934 F.2d 99, 102 (7th Cir. 1991) (citations omitted).

As an initial matter, the Court concludestthPetitioner’'s Claims 1, 4, 5, and 6 are not
cognizable under Section 2254 besa they do not allege violations of federal faWwhe Court
first addresses Claims 1, 5, and 6—all of whiohoive arguments aboutrjuinstructions—and
then turns to the distinct issues presented by Claim 4.

1. Claims1, 5,and 6

Petitioner’'s argues that he was entitled to receive specific jury instructions on prior
inconsistent statements (Claim 1), a lesser-induaféense (Claim 5), and spoliation (Claim 6).
“Whether a defendant is entitled to a particulay jinstruction in state court is a matter of state
law.” Maclin v. Pfister 2016 WL 4439939, at *8 (N.D. Ill. 4g. 23, 2016). All three of these
claims turn on whether lllinois courts erred in deciding that lllinois law did not require these jury
instructions based on the evidence at trial. Baeuquet v. Briley390 F.3d 505, 511 (7th Cir.
2004) (“a state trial court’s evideaty rulings and jury instructions turn on state law”). The fact
that Petitioner “relied upon state cases whirlgaged in a non-constitutional analysis based
solely on state law principles belies the notibat the lllinois appelk® court should have
understood that [Petitioner] was invokimgs rights under the U.S. constitution.Wilson v.

Briley, 243 F.3d 325, 328 (7th Cir. 2001).

! Claim 2 alleges prosecutorial misconduct in violatibthe Sixth and Fourteenth Amendments [1, at 8],
and Claim 3 alleges ineffective assistance of appailatasel in violation of the Fourteenth Amendment
[id. at 9]. Respondent does not argue that eithemdkginot cognizable under federal law. [19, at 10—
11.] Although Petitioner never referextthe Sixth Amendment in his arguments on direct appeal [20-2],
the underlying facts and legal theories for thesendanave remained esselitiadhe same throughout
Petitioner's arguments in state court.
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In particular, the substance of Claim 1 is that the evidence at trial supported instructing
the jury with the portion of # lllinois Pattern Instruction 3.1ldelated to prior inconsistent
statements “written or signed by the witness,idexced by the fact that the committees notes
recommend that this instruction be given ‘its] entirety” when required by the evidence. [20-
2, at 14-20; 20-5, at 11-26; 22 at 9-10.] A clhased on the misapplication of an Illinois
Pattern Jury Instruction is @aim under state law. See,g, Lenoir v. Williams 2015 WL
684743, at *7 (N.D. Ill. Feb. 17, 2018)olding that petitioner’s clairthat the trial court erred in
giving an lllinois Pattern Jy Instruction was “raisg * * * under state law”);United States v.
Butler, 2016 WL 772804, at *6 (N.D. Ill. Feb. 29, 201@pme). In addition, Petitioner argues
that the impact of this error was that jury wen properly instructed ohow to consider “Jessie
Knox’s affidavit,” which it shouldhave treated it as “substargievidence.” [1, at 8.] How
evidence should be treated by ttactfinder also presents msue of state law. S&wobertson v.
Hanks 140 F.3d 707, 712 (7th Cir. 1998) (holding that'@widentiary rulingby a state court is
not cognizable in a federal habeas corpus proceediHgies v. Battaglia403 F.3d 935, 939
(7th Cir. 2005) (“[1]f (as [petitioner] insists) ¢hevidence should have been excluded as a matter
of Illinois law that is none obur concern. Section 2254 is noaans to enforce rules of state
law.” (internal citation omitted)).

Similarly, Claims 5 and 6 are framed in terofsthe trial judge’s buse of discretion.
[See 1, at 10-11.] “[A]buse-of-digetion arguments are ubiquitouend most often they have
little or nothing todo with constitutional safeguards.Wilson 243 F.3d at 328. In his post-
conviction appeal [20-9], Claims 5 and 6 were embedded within Petitioner's argument that his
direct appellate counsel was ineffective for fajlito pursue these claims (more on that below).

In resolving this ineffective assistance claing thinois Appellate Courtelied solely on lllinois
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law in deciding that the “lessencluded offense instructioradks substantive merit” and the
failure to give the spoliation instruction was harmledshnson 2014 1L App (1st) 120750-U,
19 22-50; accortUnited States ex rel. Chester v. Pfiste015 WL 1345767, at *5 (N.D. IIl.
Mar. 23, 2015) (denying that petitioner’'s challerige‘the proper test” for “what constitutes a
lesser included offense” because it was a claim‘thafury instruction[s] * * * violated lllinois
law” and “the lllinois courts accordingly apgdl only state law standards in ruling on his
claim”). Whether these instructions were regdi—and thus the trial juégabused his discretion
in denying these instructions—deys on the requirements of statevlalt is “not the province

of a federal habeas court to reexamine statetateterminations on state law questions,” and
thus Claims 1, 5, and 6 are not cognizalidstelle 502 U.S. at 67—-68.

Of course, it is true that erroneous jurgtimictions may violate a criminal defendant’s
constitutional rights. See,g, Evans v. Dorethy833 F.3d 758, 761 (7th CR2016) (holding that
petitioner alleged a Sixth Amendémt violation where he assertélaat his jury instructions
omitted an “element” of the charged crimegach v. Kolb911 F.2d 1249, 1257 (7th Cir. 1990)
(“[W]here the petitioner alleges constitutional error due to the trial court’s refusal to allow a
defense instruction, the constitutional quesi®himited to whether th petitioner sufficiently
alleges a ‘fundamental defect which inherentlguits in a complete miscarriage of justice.”
(citation omitted)); see alfoupp v. Naughter14 U.S. 141, 146 (1973) (“Before a federal court
may overturn a conviction resulting from a staial in which this instruction was used, it must
be established not merely that the instructi®rundesirable, erroneousr even ‘universally
condemned,” but that it violated some righbhich was guaranteed to the defendant by the
Fourteenth Amendment.”). But Petitioner did natljgpresent his claims this way in state court

and that dooms his request for habeas relief here.
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Petitioner’s direct appellategument concerning Claim 1 camts a few stray references
to the “right to a fair trial,” mostly in theestion headings of his argemt. [See 20-2.] But
“scattered references to ‘dusrocess” and ‘right to a faitrial’ without any supporting
constitutional analysis are insufficient taisty the requirement of fair presentmentWhitfield
v. Sternes66 F. App’x 40, 43 (7th Cir. 2003) (referencgspeared in seci headings). To
apprise state courts of a violation of federal law, “Petitioner must do more than ‘phrase-drop’
constitutional terms; he must go ‘beyond the guecess label to a more meaningful level of
specificity.” 1d. (quoting Chambers v. McCaughtry264 F.3d 732, 739 (7th Cir. 2001)).
Petitioner advanced his challenge to the prior inist&rst statement jury instructions in terms of
the requirements of lllinois law. He cannty to convert this stte law claim into a
constitutional one for the fitsime on federal habeas review.

For Claims 5 and 6, his post-coctvon appellate briefs go somewhat further, but still fall
short of raising federal constitutional claims. The closest Petitioner comes for his lesser-included
offense instruction argument (Claim 5) is on page 20 of his opening brief to the lllinois Appellate
Court [20-9]—nestled within his nine padescussion of lllinois law—where he cit&eeble v.
United States412 U.S. 205 (1973), ari®eck v. Alabamad47 U.S. 625 (1980), and states that
“A defendant is entitled to adser-included offense instruction where, under the evidence, a jury
could rationally find him guilty of the lessamount. Due process requires lesser-included
instructions when the evidence warrants.Neither case, however, identifies a federal
constitutional right under thBue Process Clause of the Reenth Amendment to a lesser-
included offense instructiofor non-capital cases. Sé&eeble 412 U.S. at 208 (“The Federal
Rules of Criminal Procedure deal with lesser included offensé&ek 447 U.S. at 638 n.14

(“We need not and do not decigéhether the Due Process Clawseuld require the giving of
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such instructions in a noncapital case.”); see @latboway v. Montgomenb12 F.3d 940, 944
(7th Cir. 2008) (“[T]heBeckfootnote requires u® conclude that on this issue in a noncapital
case, there is no clearly established SupremetQuoacedent” that requires a lesser included
offense instruction.);Nichols v. Gagnon 710 F.2d 1267, 1271 (7th Cir. 1983) (safme).
Regardless, “citation to federal case law doeschange the nature of his underlying claim.”
Ambrose v. Holmed12 F. App’x 514, 518 (7th Cir. 2004). Counsel “must sketch an argument
aboutwhy the conviction violates” the due process clauBegggins v. McGinnis50 F.3d 492,
494 (7th Cir. 1995) (explaining that “Due pr@s is such a ductileoncept that phrase-
dropping is the equivalent of no argument Ht).a The lllinois Appdlate Court correctly
recognized that Petitioner’s jury instricst argument raised only state law issues—an
understanding that was reaffirmed by Petitioner’s post-conviction PLA, which frames this issue
as how to definelllinois’ common [criminal] design rule” [212, at 3, 6-10 (emphasis added)].
The same is true for his spoliation argum@iaim 6). Petitioner cites the Fifth, Sixth,
and Fourteenth Amendments for the point thaapipropriate instructionsan deny a fair trial
and due process” and “prevent the jury frolidg its constitutional function.” [20-9, at 35.]
He follows these statements with citatioios the Illinois Constitutio and lllinois case law
discussing the failure to instruct the jury correcttythe elements of an offense—an error that he
does not assert occurred herel. (citing People v. Ogunso)a87 lll. 2d 216, 222 (1981), and
People v. Jenkins69 Ill. 2d 61, 66 (1977) Petitioner makes no filer reference to these

amendments or constitutional principles in his argument. Cheenbers 264 F.3d at 738 (“A

2 Failures to instruct may violate the Fourteenthefwtiment Due Process Clause if they rise to the level
of a “fundamental miscarriage of justicé&yicholas 710 F.2d at 1272, but Petitioner has never advanced
this argument and all errors do not angtically meet this standard. Seeg, U.S. ex rel. Stamps v.
Hartigan, 586 F. Supp. 1575, 1577 (N.D. Ill. 1984) (explaining that while “the omission of a jury
instruction may be a proper issue under lllinois latwdoes not necessarily follow that the omission of
the instruction “amounts to a complete misizae of justice which violates due process”).
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mere ‘passing reference’ to a constitutional éssartainly does not suffice.” (citation omitted));
Weaver v. Pfister2016 WL 930550, at *18 (N.D. Ill. Maf.1, 2016) (holding that “mention of *
* * the admission of this evidence as denying hinfaiatrial, and due process of law pursuant to
the fourteenth amendment guarantee of the drfiate Constitution’ in one sentence [] is not
sufficient to preserve this issue for federal esvi (internal citation omitd)). As the Seventh
Circuit has explained, “the words ‘dpeocess’ are nan argument.’Riggins 50 F.3d at 494.
Petitioner also cites Justi&evens’ concurrence froArizona v. Youngbloqgdi88 U.S.
51 (1989), as an “example” to “illustrate” how $#pton instructions can cure violations of a
defendant’s rights. [20-9, at 40.] Moungbloodthe Supreme Court concluded that “unless a
criminal defendant can show bad faith on the part of the police, failure to preserve potentially
useful evidence does not constitute a denial ofptoeess of law.” 488 U.S. at 58 (finding no
due process violation). Petitiare counsel did not discuss théoungbloodtest, argue or
identify evidence showing that Detective El-Amacted with bad faith [see 20-9, at 36-38], or
explain how or why the absence of a spoliaticstrirction violates the Fourteenth Amendment.
Cf. Tabb v. Butler2016 WL 1056657, at *5 (N.D. Ill. Mal17, 2016) (describing a petitioner
who raised & oungbloodclaim). That is because this reference to Justice SteVensigblood
concurrence—within a fourteen-pagdiscussion of state evidence law and ineffective assistance
of appellate counsel claim—was as an “epdmi not an assertion of an independent
constitutional claim. Citation t¥oungbloodor the Fourteenth Amendment, without more, does
not transform Petitioner's arguments about the pgbeation of state discovery law into federal
constitutional violation or “apprésthe state court that he was complaining of more than a simple
violation of state law.” U.S. ex rel. Bishop v. McCang007 WL 2893632, at *3—4 (N.D. Ill.

Sept. 27, 2007).
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2. Claim 4

Claim 4 is that the trial judge who deniBdtitioner’s post-convigin petition “addressed
only two” of the five “distinct issues” from the f@on in his oral ruling and therefore “failed to
read” the petition in violation ofhe Fourteenth Amendment [dt 9]. Respondent argues that
this claim is not cognizable[19, at 10-11.] The Court agree¥\No constitutional provision or
federal law entitles a defendantany state collateral review.Jackson v. DuckwortH,12 F.3d
878, 880 (7th Cir.1997) (citinfPennsylvania v. Finley481 U.S. 551, 557 (1987)). That is
because “[flederal habeas corpus cannot remedsfran in a state collateral proceeding where
the error has nothing to do with theason for a defendant’s confinemenZamora v. Pierson
158 F. Supp. 2d 830, 836 (N.D. Ill. 2001); see &smemer v. Grounds2013 WL 4804893, at
*4 (N.D. lll. Sept. 9, 2013) (“Federal habeas corpus does not provide redress for purported errors
in state post-conviction proceedingsy;S. ex rel. Hanna v. Welbqri986 WL 7691, at *5
(N.D. lll. June 25, 1986) (“Infirnties in the state’s post[-daviction remedy procedure cannot
serve as a basis for setting aside a valiginal conviction.” (citation omitted))Luczak v.
Schomig 2003 WL 1627844, at *10 (N.D. Ill. Mar. 27, @8) (same). “Unless state collateral
review violates some independertnstitutional right* * * errors in stae collateral review
cannot form the basis for federal habeas corpus religfdhtgomery v. Melqy90 F.3d 1200,
1206 (7th Cir. 1996).

Petitioner cannot “transform a state-law ssuegarding alleged errors in his post-
conviction proceedings “into a federal one merbly asserting a violation of due process.”
Mishler v. Superintenden2016 WL 1658672, at *5 (N.D. Ind. Ap26, 2016) (denying claims
that state “post-conviction court did not issue subpoenas for requested witnesses and failed to

enter written findings of facts and conclusiaidaw” as not cognizable, even though petitioner
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“included the words ‘due procgs in his petition); see alsdones v. Butler778 F.3d 575, 586
(7th Cir. 2015) (holding that state post-comin court’s denial of evidentiary hearing, which
petitioner claimed “was a violatm of his due process rights,” was simply a challenge to state
law post-conviction procedures camot cognizable). In facffiederal courts routinely deny
habeas challenges to the process that agueditireceived in state post-conviction proceedings.
The same is required of Claim 4. Seowmatt v. Superintende2011 WL 4496527, at
*2, 5 (N.D. Ind. Sept. 26, 2011) (lbhg that state post-convictionwt's failure to “adequately
consider” petitioner’s claims wamt cognizable). The challengewdether the trial judge read
his petition “represent[s] an attaock a proceeding collateral totdetion of appellant and not on
the detention itself.”Zamorg 158 F. Supp. 2d at 836. Moreovire lllinois Appellate Court’s
ruling that “the trial court did not need tosduss every claim in the second amended petition
when making its ruling” is a determination wfhat state law requires when deciding post-
conviction claims.Johnson 2014 IL App (1st) 120750-U, 1 58Because state law established
the due process * * * rights [that Petitionerichs were violated, thegre not cognizable under

federal habeas reviewMoore v. Hardy 2013 WL 1816253, at *17 (N.D. Ill. Apr. 29, 2013).

% See,e.g, United States ex rel. Brown v. Chandl@d13 WL 6198182, at *6 (N.D. lIl. Nov. 27, 2013)
(denying claim that petitioner's state habeas petiti@as WWlisposed of in his absence” and the state’s
motion to dismiss was “granted in error” besau“errors occurring in the state post-conviction
proceedings * * * do not implicate the legality of the petitioner's confinemeri¥igkers v.
Superintenden2012 WL 2990692, at *1 n.1 (N.D. Ind. J&9, 2012) (holding that state post-conviction
court’s “errors in connection with admission of eande at the post-conviction hearing” were not “a basis
for granting federal habeas reliefGarter v. Superintenden2011 WL 854875, at *24 (N.D. Ind. Mar. 8,
2011) (denying claim that “the state court violatesl dhile process rights in connection with evidentiary
rulings it made in the post-conviction proceedingstdwuse “such errors do not implicate the legality of
the petitioner's confinement” and are not cognizatile$. ex rel. Greer v. Wintera004 WL 2064400, at

*3 (N.D. lll. Sept. 13, 2004) (denying claim that post-conviction court “failed to accept the facts
contained in the petition and the accompanying affideand medical records as true” because “[t]his
claim is not cognizable™)).S. ex rel. Johnson v. Tallg7 F. Supp. 2d 943, 956 (N.D. Ill. 1999) (denying
claim that “all post[-]Jconviction decisions were made without receiving the record™ because the “gist
of this claim was that “the state courts maders in conducting his pBsonviction proceedings”)J.S.

ex rel. Walton v. Gilmorel998 WL 485679, at *2 n.3 (N.D. Ill. Aug. 12, 1998) (summarily dismissing
challenge to the “fairness” of petitiare state post-conviction proceedings).
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B. Procedural Default

A federal court cannot reach the merits ohabeas claim that has been procedurally
defaulted. There are two “paradigmatic” forms of procedural def&idthardson v. Lemk&45
F.3d 258, 268 (7th Cir. 2014). First, “a claim [Bpcedurally defaulted through a petitioner’s
initial failure to preserve it with an objection, eviethe petitioner later does attempt to present it
for review.” Id. “[W]hen a state court refuses to redlsh merits of a petitioner’s federal claims
because they were not raised in accord with s$kate’s procedural rules (i.e., because the
petitioner failed to contemporaneously objectgtttecision rests on independent and adequate
state procedural groundsld. (citing Kaczmarek v. Rednous27 F.3d 586, 591 (7th Cir. 2010)).
And “[i]f a state court denies lief ‘by relying on a state law gund that is both independent of
the federal question and adequatesupport the judgment, federaldeas review of the claim is
foreclosed.” Carter v. Douma796 F.3d 726, 733 (7th Cir. 2015) (citation omitted).

Second, “a claim [is] procedurally defaulted wleepetitioner fails tofairly present’ his
claim to the state courts, regardless of whethenitially preserved it wth an objection at the
trial level.” Richardson 745 F.3d at 268. “To fairly presenstfederal claim, a petitioner must
assert that claim throughout abikt one complete round of statairt review, wheter on direct
appeal of his conviction or ipost-conviction proceedings.ld. (citing O’Sullivan v. Boerckel
526 U.S. 838, 845 (1999)). “In lllinois, this means that a petitioner must have directly appealed
to the lllinois Appellate Courand presented the claim in a pieti for leave to appeal to the
lllinois Supreme Court.”Guest v. McCanmd74 F.3d 926, 930 (7th Cir. 2007). “[I]f a specific
claim is not presented to theat# court when it is required foe, that claim is defaulted.”
Johnson v. Loftys518 F.3d 453, 455 (7th Cir. 2008). sApart of this [complete round]

requirement, a petitioner must have fairly présdrboth the operative facand legal principles
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that control each claim to the state judiciaryiulero v. Thompsqr668 F.3d 529, 536 (7th Cir.
2012) (quotingSmith v. McKeeghb98 F.3d 374, 382 (7th Cir. 2010)). In other words, the issue is
if “the state court was sufficiently alerted tioe federal constitutional nature of the issue to
permit it to resolve that issue on a federal basMcDowell v. Lemke737 F.3d 476, 482 (7th
Cir. 2013) (quotingzlisworth v. Levenhage48 F.3d 634, 639 (7th Cir. 2001)).

Federal courts will not revieywrocedurally defaulted clais unless “the petitioner can
show both cause for and prejudice from the defamilt;demonstrate a suffient probability that
our failure to review his federal claim will rdsin a fundamental miscarriage of justiceGray,

598 F.3d 324, 328 (7th Cir. 201@gdwards v. Carpente529 U.S. 446, 451 (2000). To show
cause, a petitioner must establisbrthwas as “an objective factaxternal to the defense, that
impeded the defendant’s efforts to raise thentlen an earlier proceeding. Prejudice means an
error which so infected the erditrial that the redting conviction violaes due process.”
Weddington v. Zatecky'21 F.3d 456, 465 (7th Cir. 2013) (citation omitted). The “objective

factors” include (1) “interference by officislthat makes compliance * * * impractical’; (2)
constitutionally ineffective assiance of counsel; and (3) ‘a show that the factual or legal
basis for a claim was not reasonably available to couns@ueést 474 F.3d at 930 (citations
omitted). To show that a “fundamental miscage of justice” would result, a petitioner must
establish that “a constitutionalolation has probably resulted the convictionof one who is
actually innocent.”Murray v. Carrier, 477 U.S. 478, 488 (1986).

Before applying these princgd here, the Court notesathRespondent raised the
procedural default defense for claims 2, 3, 5, and 6, but not Claims 1 and 4. While a district

court may raise procedural defasilta spontgit is “not permitted to override the state’s decision

implicit or explicit * * * to forego that defense.’Henderson v. ThiereB859 F.2d 492, 498 (7th
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Cir. 1988). The Seventh Circuithaxplained that “whe the State has responded to one habeas
claim on its merits while asserg that another is proceduralbarred, it has implicitly waived
any contention that the first claim is also procedurally defaulté&fruquet 390 F.3d at 516
(collecting cases). Imdenderson for example, the respondent raised the procedural default
defense to one claim, but deliberately declitegursue this defense for another claim despite
the district court’s urgig. 859 F.2d at 498. In that circumstanthe district court’'s decision to
raise procedural defawua spontavas improper.ld. In contrast, the respondentRerruquet
relied on procedural default for certain claimg bat a due process claim. This did not show
waiver because the respondent had argued fiastthie due process amiwas not cognizable.
390 F.3d at 516. “Logically, the argument that thaet&Stid make came firgt order of priority
(the petition failed to state a cognizable fedetaim); the procedural default argument springs
from a contrary premise (the petition did statmgnizable federal claintut one that was never
presented to the state courts) tha district court never embraced.ld. at 517. In those
circumstances, the failure to argue in the alternative that the claim had procedurally defaulted did
not “signal[] an intent to forgo such a defenstd” at 516.

The same is true here. Resdent argues first that Claimsand 4 are not cognizable
[19, at 10-11], and does not address the merithaxfe claims or further engage with them.
Respondent’s omission of the procedural defaefense as an alternative ground for dismissing
Claims 1 and 4, therefore, does not suggestiégihpvaiver and the Court may consider this
argument for these claims. And, after examinimg record, the Court concludes that nearly all
of Petitioner’s claims are procedurally defaulted: Claims 1 and 2 were rejected on independent
and adequate state procedgaiunds and Claims 3(a), 4, :ida6 do not satisfy the “complete

round requirement.” Therefore, federal habeasew is foreclosefbr all but Claim 3(b).
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1. Claims1and 2

Petitioner did not raise his priecnconsistent statement jumgstruction argument (Claim
1) or his challenges to the Stat closing argument (Claim 2) s post-conviction petition, but
he did raise both claims in his direct appeal aniginal PLA. [See 20-2, at 6; 20-5, at 3.]
Before the lllinois Appellate Court, Petitionesnceded that his trial counsel did not object to
this jury instruction at trial oraise this argument in his postalrimotion. [20-1, at 7; 20-2 at
23.] He also conceded that his trial counsdl bt object to the State’s closing argument and
raised only one issue about the closing in hidtpasmotion: the prosecutor’'s argument that
Petitioner chose the evidence against him. 128t 9-10; 20-2 at 31.1lllinois law requires a
convicted defendant to includeyaand all claims of error in gost-trial motion for a new trial,”
and “failure to comply withthis requirement amounts to a waiver of the clainviiranda v.
Leibach 394 F.3d 984, 992 (7th Cir. 2005). Pursuantiitmis law, the Ilinois Appellate Court
found that both of these argumehtsd been “waived” or “subjeto forfeiture.” [20-1, at 7, 10
(citing People v. Enoch122 Ill. 2d 176, 186 (1988) tfie failure to raise an issue in a written
motion for a new trial results in a war of that issue on appeal.”).]

In view of the foregoing circumstances, thatstappellate court’s ling that Petitioner
had failed to comply with state law requirements for preserving appellate issues constitutes an
independent and adequate statecpdural ground of decision thatecludes this Court’'s habeas
review! SeelLostutter v. Peters50 F.3d 392, 394-95 (7th Cir. 1995) (“the district court
[properly] refused to address its merits becahgestate appellate court’s holding that he had

waived his jury instruction claim established iadependent and adequate state ground for the

* To the extent Petitioner argues that Claim 1 relatdederal constitution viotéons, no state court has

addressed that claim. Because he has not fairly presentedfdédesal claims through at least one

complete round of state-court review, Claims lprecedurally defaulted for this reason as well.
Whitfield, 66 F. App’x at 43Chestey 2015 WL 1345767, at *3;enoir, 2015 WL 684743, at *7.
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decision”); U.S. ex rel. Bruce v. McCanb98 F. Supp. 2d 890, 898 (N.D. Ill. 2009) (Because
“Petitioner waived his prosecutal misconduct claim by failing tenclude it in his post-trial
motion[,] * * * this Court is bared from reviewing Petitioner’prosecutorial misconduct claim
on the merits under the adequate andependent state grounds doctrine[.]’¥jitchell v.
Williams 2015 WL 5722447, at *6 (N.D. lll. Sed9, 2015) (“The trial court relied or* * the
state law proposition that a partyrfieits an argument on appeal hgt presenting it at trial.
Consequently, the lllinois appellateurt’s determination restah an independent and adequate
state ground.”).

The fact that the lllinois Appellate Court went on to consider both of Petitioner’s
arguments under plain error revié\despite waiver” does not ok@me this procedural bar.
[20-1, at 7, 10]; see.g, Gray v. Hardy 598 F.3d 324, 329 (7th Cir. 20) (“[T]he state court’s
conclusion that [petitioner] haabt established plain error was reotlecision on the merits, and
thus we agree with the district court tilaé claim is procedurally defaulted[.]Mitchell, 2015
WL 5722447, at *6 (“The lllinois ppellate court’s alternative siussion of the claim on the
merits does not ameliorate the procedural defaultirijted States v. ButleR016 WL 772804, at
*5 n.2 (N.D. lll. Feb. 29, 2016) @iding that state appellate ctardiscussion of whether jury
instruction constituted plain error does not excuse procedural default). “A state court may say
something like: ‘this argument has been forféibecause not raised in the proper way (such as
by an objection to the jury insictions); and the defendantshaot established plain error
because there was no error at allBtooks v. Walls279 F.3d 518, 523 (7th Cir. 2002) (citation
omitted). “When it does this, it has not abandotimedprocedural ground but has instead added a
substantive failing to the procedural onéd. Moreover, “the determation that plain error had

not occurred is, in itself, an independentl adequate state law ground which precludes federal
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review where the state court didt intend to forgive an earli@rocedural default and reach the
merits of the federal claim.’U.S. ex rel. Mauldin v. McAdor2004 WL 1244119, at *5 (N.D.
lIl. June 4, 2004). Accordinglthe Appellate Court’s finding afo plain error for Claims 1 and
2 represents yet another stat® grounds that bars federal habeagew. Simply put, Claims 1
and 2 rest on independent an@@ulate state procedural groumasl are procedurally defaulted.
Petitioner cannot excuse hiopedural default of both claims. He does not advance any
“actual innocence” argument<f. House v. Be]l547 U.S. 518, 537 (2008)ayes v. Battaglia
403 F.3d 935, 937 (7th Cir. 2005). N#oes he address specificaliyrether he can show cause
and prejudice to excuse defaullowever, his reply brief notesahhis direct ppellate counsel
“raised procedural ineffective sistance of trial counsel” for Hofclaims. [22, at 10-11.] By
this, Petitioner means that his direct appellateinsel argued “alternatively” that his trial
attorney was ineffective for failing to object tiois jury instruction and closing argument—an
argument advanced in an effort to persuaddllimeis Appellate Court taconsider both issues
even though they were waived. [20-2, at 24, 33hQis alternative gument appears in two
paragraphs in his direct apla¢e counsel’s opening briefd[], one sentence in his reply brief
[20-4, at 4], and in roughly same form intiener’'s handwritten PA. [20-5, at 23-26, 37.]
Because Petitioner is proceedimg se the Court construes the comment in his reply as
implicating the second “objective factor'ahcan constitute sufficient caus@uest 474 F.3d at
930. “Attorney error rising to the level of ineffective assistance of counsel can constitute cause
to set aside a procedural default¥Wrinkles v. Buss537 F.3d 804, 812 (7th Cir. 2008).
“However, the exhaustion doctrine requires thatreffective-assistance claim be presented to

the state court as an independent claim befocantbe used to excuse a procedural default.”
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Carter v. Pfister 2016 WL 5843626, at *6 (N.OIl. Oct. 3, 2016);Edwards 529 U.S.at 453;
Murray, 477 U.S. at 48%mith 565 F.3d at 352.

Raising ineffective assistanaeguments in this manner does agbid default. Petitioner
did not “present[]” an inective assistance claim “to the state courts amdependentlaim”
on direct appealMurray, 477 U.S. at 489 (emphasis adddttjyards 529 U.S.at 453. Rather,
he argued on appeal that his trial counsel’s ineffectiveness was a hook to reach his forfeited jury
instruction and closing argumenaghs. [20-2, at 24, 33.] That l®w the state appellate court
understood this argument. [SeeR @t 7 (“Defendant alternatiwelrgues that the error was due
to ineffectiveness of counsel and this court may consider the issue despite waiverfaf't0
(“defendant again argues that this matter musebewed under the plain error doctrine or due
to ineffective assistance of counsel for failingotgect to the State’s comments”).] Petitioner’'s
appellate counsel did not advance, and the statgscdid not consider, a constitutional analysis
of the right to effective asstiance of counsel as a distibetsis to grana new trial.

Moreover, although Petither raised independealaims of ineffetive assistance in his
post-conviction petition, he did not identify teabstance behind Claim 1 or 2 as a reason that
his counsel was ineffective. Ra&iher must have “identified thepecific acts or omissions of
counsel that form the basis fothe ineffective assistance claitm avoid procedural default.
Johnson v. Hulett574 F.3d 428, 432 (7th Cir. 2009); acc&tévens v. McBriget89 F.3d 883,
894 (7th Cir. 2007)Pole v. Randolph570 F.3d 922, 935 (7th Cir. 200@)gden v. Hulick2008
WL 1805386, at *7 (C.D. Ill. Aprl8, 2008). The state courts cmlesing Petitioner’'s direct
appeal were not “sufficiently alerted” to a stalode ineffective assistance of trial counsel claim
on these basesMcDowell 737 F.3d at 482. Petitioner’siltae to independently exhaust his

argument that this specific aspect of himlticounsel’'s performance constituted ineffective
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assistance of counsel means this “claim” is déddu Because there is meason to excuse this
“second level” of default, Petitioner’s defaulteldim of ineffective assistance of counsel cannot
excuse his procedural default of Claims dda2, and these claims are “fully defaulted.”
Dellinger v. Bowen301 F.3d 758, 766 (7th Cir. 2002).

In any event, even if this ineffective adaince claim was not procedurally defaulted,
Petitioner cannot show the lllinois Appellateutt erred when it found that Petitioner was not
sufficiently “prejudiced” because the evidenceaiagt him was “overwhelming.” [20-1, at 9];
see alsoWhitehead v. Cowar263 F.3d 708, 729 (7th Cir. 2001) (“Strong evidence of guilt
eliminates any lingering doubt that the pragecs remarks unfairly prejudiced the jury’s
deliberations.”). “State factual findingseapresumed correct, howay unless the petitioner
rebuts the presumption by cleand convincing evidence.U.S. ex rel. Russell v. Gagt28 F.
Supp. 2d 820, 835 (N.D. lll. 2009) (finding that thinbis Appellate Court did not rely on an
“‘unreasonable determination of the facts witeconcluded that the evidence was not closely
balanced”). Although Plaintiff asde that he “challenges the presumption of correctness of the
State court’s findings” [1, at 8], he doestndentify any evidence—let alone clear and
convincing evidence—that undermines the statet@oonclusion that th evidence at trial was
overwhelmingly against him or the manner in whiclé court weighed thisvidence [20-1, at 8].

Moreover, on habeas review, “[tlhe pivotguestion is whether the state court's
application of theStrickland[v. Washington466 U.S. 688 (1984{tandard was unreasonable,”
and “[a] state court must be granted a deferemcklatitude that are not in operation when the
case involves review under tiricklandstandard itself.” Harrington v. Richter562 U.S. 86,
101 (2011); see alsBell v. Cone 535 U.S. 685, 698—-99 (2002Yurrell v. Frank 332 F.3d

1102, 1111 (7th Cir. 2003). When thedhly deferential” standards created $®iyicklandand §
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2254(d) are applied together, rewi is “doubly deferential.”"Knowles v. Mirzayanges56 U.S.
111, 124 (2009). Thus, “the question is not whettminsel's actions were reasonable. The
qguestion is whether there is any m@a@ble argument that counsel satisfiStricklands
deferential standard.Harrington, 562 U.S. at 105.

Applying this doubly deferential standard, the Court cannot say that the lllinois Appellate
Court unreasonably weighed the evidence agd®esitioner or unreasohly concluded that
these alleged errors identified wduilot have changed the outcome at trial. The nearly identical
eyewitness testimony from Smith and Knox wag@oorated by Petitioner’s signed statement to
police, portions of higrial testimony, and McKee’s testimony tioe grand jury. Petitioner and
McKee admitted to lying to the police, and their stories were that Triplett had fired into the
crowd to stop others from stealitigeir guns. In this context, tliaounsel’s failureto insist on
the entire lllinois Pattern Instruction becauséoiv it may have impacted the jury’s evaluation
of Knox’s admittedly false affidat made three years after the shooting does not fall below an
objective standard of reasonablenes present an error “so serious as to deprive the defendant
of a fair trial.” Strickland 466 U.S. at 687-68. The same is true of the failure to object to
rhetorical aspects of State’s dlug argument: arguing that the jurgn rely on its istructions to
resolve questions is not obvidyserroneous, emphasizing thmportance of a defendant’s
confession is far from unusual, and raising thespect that a defendacduld cover up part of
his or her crime scene is not an improper respda Petitioner's argument about the absence of
DNA evidence. In any event, the Court instadctthe jury that these arguments were not
evidence [1, at Ex. DD, at NN-32]. Therefore, even if not defaultedio®et’s trial counsel’s
alleged ineffective assistance in failing taseathese arguments did not result in sufficient

“prejudice” to overcome default of Claims 1 and 2.
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2. Claim 4

Claim 4 is that Petitioner'post-conviction trial judge dmissed his petition “without
reading it,” evidenced by the faittat his petition “raised five distinction issues, but the judge, in
dismissing it, addressed only two[1, at 9.] By definition, tis alleged error occurred after
Petitioner’s direct appellate r@w process had concluded, and Retér's only avenue to raise
this claim would have been as part of histpmsviction review proceedings. Petitioner did
raise this claim in his post-conviction appeal to the lllinois Appellate Court [see 20-9, at 53-56],
but he omitted this argument from his post-conviction PLA [see 20-12]. As a result, even if this
claim were cognizable, Petitioner has not famtgsented this claim through one complete round
of state-court review. Petitioneloes not identify any cause ¢éacuse this omission from his
attorney-drafted post-coration PLA, and thus the Court’s rew of this claim is foreclosed.

3. Claims 3,5, and 6

To evaluate whether Petitier has fairly presented d@mns 3, 5, and 6 through one
complete round of state court proceeding® @ourt must both untangle these overlapping
claims and address how they were raised in state court. Again, Claim 5 is that the trial judge
abused his discretion in denyingjay instruction on the lesser-included offense of reckless
discharge of a firearm; Claim 6 is that the trial judge abusedlibetion in denying a
spoliation instruction based on f@etive EI-Amin’s destruction offis investigation notes; and
Claim 3 is that Petitioner’'s direct appellateunsel was ineffective for failing to raise both
arguments. Petitioner did not raeey of these claims in his direct appeal channel, which means
these claims are viable here only if “both the ofpeedacts and legal pringies that control each

claim” were presented at each stage of the post-conviction prddesero, 668 F.3d at 536.
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Respondent concedes that Betier raised Claims 5 andi® his post-conviction petition
[19, at 14], but disputes that Retner raised either of his iffective assistance of appellate
counsel arguments in Claim 3 in #6808 and 2011 post-conviction petitions [sdeat 13-14].
The Court disagrees. “As [Petitioner] prepatteel petition without the assistance of counsel, we
owe it a generoumterpretation.” Lewis v. Sternes390 F.3d 1019, 1027 (7th Cir. 2004) (citing
Haines v. Kerner404 U.S. 519, 520 (1972)). Here, Petigr's 2011 petition argues that his
trial counsel was ineffective for five reasoristed as 6(a)-(e). Reason 6(b) states that
Petitioner’s “trial counsel failed to put forthethrelevant law pertaining to a lesser included
offense” [20-23, at 93], which dovetailgth the Petitioner’s relateargument that the trial judge
abused his discretion in denying tlesser-included offense instructioid.[at 29-36]. Reason
6(e) states that “trial cmsel failed to rely upon the factstbe case and the totality of evidence
when requesting that the jube instructed on Defense #Zounsel's argument should have
rested on the standard settfoin Brady and Bagley.”ld. at 94-95. “Defense #2” refers to
Petitioner’s second proposed jungtruction: the spoliation ingtction. [See 1, at Ex. N, at NN-
13-15; 20-23, at 87-90.] Petitioner then incorpdatis arguments about his trial counsel’s
ineffectiveness into the claim thhis direct appellate counsel was ineffective, stating “petitioner
asserts that his appellate counsel was ineffectif@ling to raise on direct appeal such issues as
cited herein at paragraph 6(a)[,)[(b(c)[,] (d)[, and](e).” Therefore, Petitioner's argument that
his counsel failed to pursueetHesser-included offense ango$iation instrudbns on direct
appeal was raised in his panviction petition. So far, so good for Claims 3, 5, and 6.

Petitioner’'s post-conviction appeal to thiénois Appellate Cour, however, did not
present these arguments distiynct [20-9.] His first “isse[] presented for review” is

“[ineffective assistancef appellate counsel.”ld. at 9. He identifies the “two meritorious
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claims” that his direct appellate counsel skiohlave raised: “[d]eal of lesser-included
instruction” and “[d]enial ospoliation instruction.”ld. Petitioner ends his description of these
sub-issues with the questiofshould appellate counsel Ve raised this issue?’ld. In the
argument section of his brief, Petitioner's setg substantive arguments as to why the trial
judge’s denial of the lesser-included offense gpdliation instructions wsareversible error but
does so only under the umbrella of his ineffectigsistance of appellateunsel argument. See
id. at 26—48. It seems clear thtitioner’s ineffectie assistance of appellate counsel argument
(Claim 3) was fairly presented here. The quests, therefore, whethdtetitioner's nesting of
his trial judge “abuse of discretti” arguments (Claims 5 and 6)tkn his ineffective assistance
of appellate counsel argumestsufficient to avoid procedural default of Claims 5 and 6.

The Seventh Circuit has on occasion found “antla be fairly presented where the only
discussion of it appeared withinetldiscussion of another claimMcDowell 737 F.3d at 482.
Such a “nested claim” must “be either (1) feadrso it could stand on its own, were it presented
in a different section of the post-convictigetition or (2) supported by ‘very substantial
analysis’ throughout the petition.Id. Substantive claims may be nested within an ineffective
assistance of counsel claim. Segy, Rittenhouse v. Battle263 F.3d 689, 696 (7th Cir. 2001).
However, “the leeway afforded to habeas peiiis in ‘reformulating’ due process arguments is
much more limited than in other constitutional contextKurzawg 146 F.3d at 443. In
Rittenhousgthe petitioner’s “briefs to the lllinoisotirts only discussed the problems with the
challenged instructions within the context lwé argument that he was denied the effective
assistance of trial counsel for his attorndgiture to object to these instructiondd. However,

a “close review” of his argument showed that higl ‘id fact present the lllinois Appellate Court

with a very substantial analysis of allegeroblems with the jy instructions.” Id. Importantly,
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this argument was that the erroneous “instandicreated a mandatory presumption of legal
responsibility[, which] atarly implicates the Due Process Gaui Finally, tle state appellate
court’s analysis was that “the instructionsl diot create an improper presumption[, which]
squarely addresses and rejects Rittenhousegsin@nt that is essentially a due process
argument.” Id. Thus, while a “close callthe Seventh Circuit erredn the side of finding the
underlying claim not procedurally defaulteld.

Unlike Rittenhousgthe Court concludes that ClairBsand 6 were not fairly presented
before the lllinois Appellate Court in a way tleg¢arly implicates the Fourteenth Amendment’s
Due Process Clause. Petitioner’s appellate lesigdnsively discussed how the trial judge erred
in denying both instruction2(-9, at 26-48], but (as notethawve) that analysis made only
passing reference to “due process!. fat 27, 35] and largely focused on the Illinois common
criminal design doctrine and appr@ie sanctions for violations dfinois discovery rules. For
example, Petitioner’'s counsel framed the spaaissue as “[h]Jow the ate violated discovery
rules.” Id. at 36. He argued that “as in [lllinois Sapre Court case], the State violated [lllinois]
Supreme Court Rule 412(a), requiring the Statdisclose written witness statements$d. He
also made clear that “this error alone would not require relief” and that his “claim[] ultimately
rest[s] on ineffective assistance of appellate coundel.”at 40. In short, none of this analysis
was framed to “stand alone” as an independent federal constitutional violation and does not
consist of a “very substantial analysis” that squarely addresses what is “essentially” a due
process argumeniMcDowel| 737 F.3d at 482.

Moreover, the background section of the Agie Court’s opinion sites that “the two
claims that are the subject oighappeal” are (1) that the “triidge deprivedetitioner of his

right to due process and a fair trial,” and {Bat the court’s “analysis” was premised on the
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principle that “appellate counsel is not inetfee for choosing not to raise meritless issues” and
goes on to address whether these claims were “meritless” under lllinoisl@wson 2014 IL
App (1st) 120750-U, 11 12, 18-50; see dls8. ex rel., Nance v. Fairmai07 F.2d 936, 941
(7th Cir. 1983) (holding that petitioner who asserted that exclusion of prior inconsistent
statement violated lllinois evidence law, llid not raise a Sixth Amendment argument, could
not do so on habeas review, edping that “there is no doulbhat the claim presented to the
state courts arises out of the same factualmistances as petitioner’s constitutional claim” but
“the issue presented to the state courts is a diffézgatissue from that presented in the federal
court” (emphasis added)). TH&nois Appellate Court concludethat, “based on the foregoing
authorities"—that is, lllinois case law—"the trieburt did not abuse its gtiretion in refusing to
instruct the jury on reckless discharge” becaugeé[codefendant’s act difing into the crowd
was in furtherance of petitioner and his codegnt's admitted common criminal design as a
matter of [lllinois] law.” Id. 1 33, 38. Likewise, éhcourt held that “thalleged error” from not
receiving the spoliation sanction “was harmléss* because the instruction would not have
impacted the weight of the evidence or credibitifythe State’s witnesses sufficiently to cause a
different result.” I1d. 11 44-50. Petitioner didot raise—and thus naurprisingly the state
appellate court never meanintifjuaddressed—whether the failure to give these instructions
violated due process or guataes of fundamental fairness.Accordingly, any federal
constitutional claims underlying Claingsand 6 are procedurally defaulted.

That leaves only Petitioner’s claim that ldisect appellate counsel was ineffective for
failing to raise the lesser-included offense inginn (Claim 3(a)) and the spoliation instruction
(Claim 3(b)). In his post-conviction PLA, Petitier first argued that the trial judge abused his

discretion in finding that the $ser-included offense was not appropriate based on the lllinois
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“common design rule of criminal lidlty.” [20-12, at 6.] Petitionedid not argue that his direct
appellate counsel was ineffective forlifeg to raise this specific argumentld. at 6-10.
Notably, Petitioner’s second PLA argument was thé appellate counsel should have raised
the spoliation instruction issueld. at 11; see alsml. at 15-21 (discussingehappellate court’s
harmless error analysis, which grdpplied to the spoliation struction argument, and arguing
that “appellate counsel’s failure to raihes issué was deficient). “Each ground of ineffective
assistance is considered segpa for exhaustion purposedVilson v. Superintender2012 WL
1714734, at *8 (N.D. Ind. May 1£2012), and “[t]he failure to alethe state court to a complaint
about one aspect of counsel’'s assistamtidead to a proedural default.” Stevens489 F.3d at
894; accordPole 570 F.3d at 935)gden 2008 WL 1805386, at *7. Therefore, Claim 3(a) was
not raised through one complete round of statatgoroceedings and isqumedurally defaulted.
Only Claim 3(b) survives for review on the merits.

C. Merits

To prevail on his claim that his direct appellate counsel was ineffective for failing to raise
the spoliation instruction (Claim 3(b)), fR®ner must meet the familiar two-pronged
“performance” and “prejudice” test set forth 8trickland establishing that (1) his lawyer’s
performance fell below an objective standardredisonableness and (2) there is a reasonable
probability that the result of éhproceedings would have bedifferent but for his counsel's
“unprofessional errors.”Strickland 466 U.S. at 694; see al¥dard v. Jenkins613 F.3d 692,
698 (7th Cir. 2010). Both components of the tesstnine satisfied or the claim must be denied;
“the lack of either is fatal.'Eddmonds v. Peter83 F.3d 1307, 1313 (7th Cir. 1996).

Petitioner can establish that his direeppellate counsel's performance was

constitutionally deficient only “itounsel fails to appeal an igsthat is both obvious and clearly
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stronger than one that was raisedWinters v. Milley 274 F.3d 1161, 1167 (7th Cir. 2001);
accordSmith v. Gaetz65 F.3d 346, 352 (7th Ci2009). Appellate counsé not required to
“raise every non-frivolous issue under the sumason v. Hanks97 F.3d 887, 893 (7th Cir.
1996). In fact, the “process of ‘winnowing oweaker arguments on appeal and focusing on’
those more likely to prevail, far from beirgyidence of incompetence, is the hallmark of
effective appellate advocacy.Makiel v. Butler 782 F.3d 882, 897 (7t@ir. 2015) (quoting
Smith v. Murray,477 U.S. 527, 536 (1986)). It is “gendy difficult” to prove that the
“unraised claim is clearly stronger than a cldimt was raised * * * because the comparative
strength of two claims is usually debatableMakiel, 782 F.3d at 898 (@tion and internal
guotation marks omitted). Furthermore, a p&tiér demonstrates the requisite prejudice only
when appellate counsel fails to raise an isthat “may have resulted in a reversal of the
conviction, or an ordefor a new trial.” Winters 274 F.3d at 1167 (citiniylason 97 F.3d at
893).

On appeal, Petitioner's counsel challengdgk prior inconsistent statement jury
instructions and the State’s dlog argument. [20-2, at 6.] Is far from “obvious” that the
spoliation instruction argument watronger than either issue thés appellate counsel raised.
Petitioner does not identify—eithéere or in his state courtifgs—any case law establishing
that counsel’s failure toaise the denial of apoliation jury instructio constitutes ineffective
assistance. In fact, theredase law to the contrary. SEgy v. Duckworth 105 F.3d 660 (7th

Cir. 1996) (Table) (applyingfoungbloodand affirming denial of halaes relief for claims of

® The Court assumes that the lllinois Appellateu@ would have found Petitioris original post-trial
motion sufficient to preserve his trial counsel's requdestan adverse inference spoliation instruction,
despite the fact that the motion cheterizes this claim as “the Court erred in not allowing instruction to
disregardthe testimony of Detective EI-Amin” [1, at Ex. E (emphasis added)]. Of course, if this claim
was not preserved in a post-triabtion, then it was forfeitedEnoch 122 Ill. 2d at 186. And Petitioner
cannot show his appellate counsel’s infectivenes$afbing to raise a forfeited claim since “therens
chance the outcome would have been differeRichardson 745 F.3d at 273.
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ineffective assistance of appellate counsel wheetitioner argued his attorney should have
raised due process claims related to gidiclestruction of petitioner’'s mugshot).

Had his appellate counskloked to federal lawYoungbloodwould have rquired that
Petitioner prove that Detective EI-Amin acted‘lrad faith” when he destroyed his notes, that
the loss of this evidence was éaterial to [Petitioner’s] defeesby showing that ‘the evidence
possessed exculpatory value apparent before it was destroyed [or lost,] and that it was of such a
nature that he was unable to obtaimparable evidence by other meansFty, 105 F.3d 660,
at *3 (citations omitted). Petitioner’s claim here fall®rt of the mark in several respects. First,
Petitioner has never presented evidence thatcheteEl-Amin acted in bad faith when, pursuant
to the routine practice of Chicago Heights Polmpartment, he destroyed his notes four years
before the trial. Rather, Petitioner’'s post-aatien argument has been that this summary report
was not an “adequate substitute” for the detective’s notes and the trial court could have “no
confidence that his report faithify transcribed” hisotes. [20-9, at 38.] Those arguments
fall far short of suggesting bad faith. Sedams v. Uchtmar2007 WL 2710486, at *7 (S.D. Ill.
Sept. 12, 2007) (“[A] showing of mere negligencetloa part of the policen losing evidence, if
in fact the circumstances here even rise w ldvel of negligence, does not constitute a due
process violation.”). Likewise, there was neti@ony or evidence that these notes “possessed
exculpatory value apparent begdthey were] destroyed.Fry, 105 F.3d 660, at *3. Detective
El-Amin’s testified that everything “importarto this case” from hisiotes appeared in his
summary report [20-9, at 38], and Petitioner cawdd satisfy his burden bgpeculating that this
evidence would have somehow been exculpatdéiyally, Petitioner tegfied that he knew the
other people playing dice and in the alley wharets were fired, and therefore offers no reason

to think he was unable to oltaicomparable evidence” identifying witnesses without Detective
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El-Amin’s notes. Fry, 105 F.3d 660, at *3. “Thus, [his] appédaounsel acted within the realm
of reasonable professional judgment in not raising these claims on direct appeal because they are
clearly non-meritorious.”ld.

Even focusing only on state law, the Coumrat say that Petitionex’direct appellate
counsel fell below an objective standard e&sonableness by failing to raise this spoliation
argument. As pointed out by the State in itg4qoosiviction appellate brief in opposition, lllinois
courts in June 2001 had held that police officers wetebligated to preserve their field notes if
they were incorporated into po¢ reports. [20-1, at 30 (citifgeople v. Wittenmyed 51 Ill. 2d
175, 189 (1992) an€eople v. Howard121 Ill. App. 3d 938 (1st Bt. 1984)]. Even if his
counsel could distinguish these cases and coavihe state court th#tte Detective EI-Amin
was required to preserve his notegtitioner’'s counsel would need still need to persuade a
reviewing court that the trial judge abugdes discretion in denying a spoliation sanctié¢teople
v. Morgan 112 Ill. 2d 111, 135 (1986) (explaining thae “correct sanction” for a discovery
violation “is left to the trial ourt’s discretion, and the judgmenttbk trial judge is given great
weight”). And, if he overcame this hurdle, Retier still would bear the burden to prove “that
he was prejudiced by the discovetglation and the triacourt failed to eliminate the prejudice.”
People v. Lovejqy235 Ill. 2d 97, 120 (2009)Petitioner’'s counsel mayave simply concluded
that demonstrating abuse of discretion in the tddbese facts and this case law was unlikely to
be successful. Or his counsehy have concluded that, basedtbe weight of the evidence
against Petitioner and that lieunsel in closing argued that “we don’t know who all [Detective
El-Amin] interviewed and whathose persons said or about any leads that he followed up on”
because he destroyed his notes [1, at Ex. DINGS], it would be increithly difficult to show

that he was prejudiced by thelfme to receive thisnstruction. Regardless, the Court cannot say
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that Petitioner’s counsel was “@ggively” deficient for failing toraise this claim despite its
obvious hurdles or that thisqument was “clearly stronger”dh the claims he raisedVinters

274 F.3d at 1167. Thus, the failure to raise #ingument on direct appeal does not amount to
ineffective assistance of appellate counsédrrington, 562 U.S. at 105.

Likewise, even if this claim should havedperaised on directppeal, Petitioner cannot
show prejudice. As the lllinois Appellate Coexplained when it considered Petitioner’s post-
conviction appeal, “[t]he failure to give an appriate jury instruction as a sanction against the
State for failing to comply with a discoverydar is subject to harmless error analysis.”
Johnson2014 IL App (1st) 120750-U, § 43. Under lllisdaw, “instructional errors are deemed
harmless if it is demonstrated that the resulthef trial would not have been different had the
jury been properly instructed.People v. Washingtoi2012 IL 110283, § 60 (2012). The lllinois
Appellate Court concluded on direct appeal thatevidence against Petitioner was not closely
balanced, but rather was “overwhahgly]” weighted against him[20-1, at 8.] In other words,
even if Petitioner’s direct appate counsel had raised this spiidia argument, the weight of the
evidence and thus the outcome at trial would have been the same. Séshatsm 2014 IL
App (1st) 120750-U, T 47 (finding that has been demonstratedatithe outcome of trial would
not have been different with thestruction regarding the detectiga\otes”). Therefore, the trial
court’s “error” in denying this instruction wd have been harmless direct appeal too.
Because advancing this argument on directeappvould not have led to reversal of his
conviction, Petitioner cannot showejudice from his direct appeticounsel’s failure to raise
this argument and Claim 3(b) und&tricklandmust fail. Winters 274 F.3d at 1167.

To summarize, Claims 1, 4, 5, and 6 do naeaa@ognizable federal constitutional claims,

Claims 1, 2, 3(a), 4, 5, and 6 wepeocedurally defaulted, an@laim 3(b) does not show an
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unreasonable application of the Supreme Coase law regarding ineffective assistance of
appellate counsel. Therefore, the Court deingdeas relief for all of Petitioner’s claims.
IV. Certificate of Appealability

Per Rule 11(a) of the Rules Governing Set2254 Proceedings, the “district court must
issue or deny a certificate of appealability witeenters a final order adverse to the applicant.”
Accordingly, the Court must determine whethegtant Petitioner a ceritiate of appealability
pursuant to 28 U.S.C. 8 2253(c)(2).

A habeas petitioner does not have an absolgte to appeal a district court’s denial of
his habeas petition; instedie must first request a ceitéite of appealability. Sediller-El v.
Cockrell 537 U.S. 322, 335 (2003gandoval v. United State§74 F.3d 847, 852 (7th Cir.
2009). A habeas petitioner is #ied to a certificate of appeility only if he can make a
substantial showing of the dahiof a constitutional rightMiller-El, 537 U.S. at 336Evans v.
Circuit Court of Cook Cnty., Il.569 F.3d 665, 667 (7th Cir. 2009)Under this standard,
Petitioner must demonstrate that reasonahistjuwould find the Cotlls assessment of his
§ 2254 claims debatable or wronigliller-El, 537 U.S. at 336Slack v. McDaniel529 U.S. 473,
484 (2000). And in cases where a district cderties a habeas claim on procedural grounds, the
court should issue a certificate appealability only if the petitiner shows that (1) jurists of
reason would find it debatable eftiher the petition states a \hliclaim of the denial of a
constitutional right, and (2) jwsis of reason would find it debata whether the district court
was correct in its pcedural ruling. Se8lack 529 U.S. at 484. “Where a plain procedural bar
is present and the district court is correct teoke it to dispose of thease, a reasonable jurist

could not conclude either théhe district court er in dismissing the petition or that the
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petitioner should be allowed to proceed further. In such a circumstance, no appeal would be
warranted.”ld. at 485;Stamps v. Duncar2014 WL 3748638, at *4 (N.D. Ill. July 30, 2014).

In view of the analysis set forth above, theurt concludes that Bgoner has not made a
substantial showing that reasote jurists would differ regardg the merits of his claims.
Petitioner’s claims are non-cognizable, procedurally defaulad/or lack merit, and thus
further review is not warrantedAccordingly, the Court declings certify any issues for appeal
pursuant to 28 U.S.C. § 2253(c)(2).

V. Conclusion

For these reasons, the Court denies Petitisregoplication for a wt of habeas corpus

under 28 U.S.C. § 2254 [1]. The Court declinesddify any issues faappeal under 28 U.S.C.

§ 2253(c)(2), and directs the Clerkanter judgment in favor of Respondent.

Dated:May 9, 2017 i E " éi a ;/

RobertM. Dow, Jr. &~
UnitedState<District Judge
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