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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
QARWASH MOHSN AWAD,
Plaintiff, 15 C 6146
VS. JudgeGaryFeinerman

JOHN KERRY, MICHELE T. BOND, PATRICK F.
KENNEDY, U.S. DEPARTMENT OF STATE

Defendans.

N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

In this suit under the Administrative Procedure Act (“APA”), 5 U.S.C. §éetGkq,
Qarwash Mohsn Awad challengise State Degrtment’s revocation of his United States
passport. Now before tlowurt are the parties’ croessotions for summary judgment. Docs. 23,
38. Defendants’ motion is denied, and Awad’s motion is granted.

Background

The facts are drawinom the administrative recordDoc. 27;seel.ittle Co. of Mary
Hosp. v. Sebeliy$87 F.3d 849, 856 (7th Cir. 2009Aé a general rule, under the APA, review
of an agency’s decision is confined to the administrative record to determirewhetsed on
the nformation presented to the administrative agency, the agency’s decision &grbitr
capricious, an abuse of discretion, or otherwise not in accordance with the Gwerin v. U.S.
Dep't of Agric, 919 F.2d 439, 444 (7th Cir. 1990) (“Confining the district court to the record
compiled by the administrative agency rests on practical consaterghat deserve respect.”)
The relevant backgrouralsoincludesfacts on which the parties agree and, because summary
judgment is granted against Defendarfidcts asserted by Defendan&nally, whilethe court

denied Awad’s motion to expand the administrative record, Doc. 63, that méints no further
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discussion because Awad prevails on the administrative record without regard to the
supplematal materials that he submitted

Awad was born in Yemen on October 25, 198%c. 27 at 14; Doc. 39 at 1 4. Meas
admitted to the United States as a permaresnient on October 2, 2000, as the child of a
United Statesitizen, his father Doc. 39 at 1 10Awad later was issued a judicial certificate of
citizenship in the name “Qarwasholisn Awad.” Doc. 17 at 5. He applied ®United States
passport in the name “Qarwash Mohsn Awad” in 2002 aqpdied for and received a renewed
passport in 2011 undédre same nameDoc. 27 at 6, 14-15. In the box labeled “OTHER
NAMES YOU HAVE USED,” Awad responded “NON” ihis 2002 applicatioand “Saleh” in
his 2011application Id. at 4, 14.

In 2006,Awad's father filed a visgetition on behalf of Awad sister,whose first name
is Zuhour. Doc. 39 at 1 12. On September 8, 2012, Zuhour met with Diplomatic Security
SpecidAgent David Howell at the United StatEsnbassy irBana’a, Yemenld. at §14. The
meetingyielded a sworn statemeby Zuhour, signed by Zuhour aktbwell. Doc. 27 at 7-8.
The statement reads, in pertinent part:

My true and correct name is Zuhour Attaf Saleh KURWASH. ... My father,
Attaf Saleh KURWASH, immigrated to the United States under the assumed
name Mohsen Saleh AWAD. My father filad immigrant visa petition on

my behalf under the fake/assumed name Zuhour Mohsen Saleh AWADH. |
obtained a Yemen passport ... under the fake/assumed name Zuhour Mohsen
Saleh AWADH, in support of my petition. | lied to the Consular Officer

during my visa interview, claiming that my true name was Zuhour Mohsen
Saleh AWADH.

Id. at 7. The stateent does not name otherwise refer té\wad.
Based on Zuhour’s statement, the State Department initiated a passport fraud
investigationof Awad’sfather; the casttle is “AWAD, Mohsn Saleli’ Id. at 9. The

investigation resulted in an IMS Report of Investigation, dated February 24, 2013 fodusad



primarily on Awads father’s immigration histry and Zuhour’s statement to Howeld. at 9-13.
The Reporteferenced Awadn the following paragraphs:

A search in CCD/IVIS [(Consular Consolidated Database/Immigrant Visa
Information System)] Case by Petitioner reveals $hdjecfAwad’s father]

filed Immigrant Visa petitions for BakMohsenAWAD [another ofAwad's
siblings] and Qarwash Mohsen AWAD [Plaintiff] ... in 1996. Subjecffiled

all of the petitions under his fraudulent identity and used fraudulent identities
for his children in order to conform to Arabic naming conventions.

Qarwash Attaf Saleh KARWASH aka Qarwash e AWAD [Plaintiff] ...
entered the United States on 10/02/2000 as the child of a U.S. citizen ....
Qarwash naturalized as a U.S. citizen on 02/07/2002. On 05/27/2011,
Qarwash submitted a U.S. Passport Renewal Application (DS-82) at the
Chicago Passport Agency and subsequently received [a U.S. passport and
passport cafjdunder his false name of Qarwash Mohsn AwadA search

... shows thaQarwash filed Immigrant Visa petitions for [his wife and two
children]. Qarwash’s petitions for his children were filed under his fake
identity.

Id. at 10-11.

Theadministrative record contains two internal State Depattc@nmunications. The
first, an email ent on January 16, 2015, stat#dease see the attached revocation request for ...
Qarwash Awad. His father’s passport was revoked earlier this weekthisisgme evidence.”

Id. at 3. The seconé,Memorandum dated January 20, 20Eads:
DS/CFO reported that passport book ... and card ... issued on 05/31/2011, to
Qarwashviohsn Awad were IIE. Awads] sister confessed that [Awadl
father naturalized using a false identity, then used false identities to obtain
visas for his children, including [Awad]. [Awa] true identity is Qarwash
Attaf Saleh Karwash. We are requesting [Algguzhssport book and cdrioe
hereby revoked.
Id. at 2.
A letter from the State Department, dated May 11, 2015, notified Awad that his passport

was revoked.d. at 15-16.Theletter states‘This action is taken in accordance with the

provisions of Section 51.62(a)(2) of Title 22 of the U.S. Code of Federal Regulations, which



provide that a U.S. passport may be revoked when it has been determined that the passport w
obtained illegally, fraudulently or erroneouslyid. at 15. The letter sets forth this explanation
of the agency’s decision:

An investigation by the Department revealed that your true identity is not

Qarwash Mohsn Awad. On September 8, 2012, your sister, Zuhor Qarwash

Attaf Sdeh Kurwash, provided a written, sworn statement that your true

identity is Qarwash Attaf Saleh Kurwash. Using the false name Mohsen

Saleh Awad, your father, Attaf Saleh Kurwash, filed an immigrant visa

petition on your behalf in 1996 using your false identity Qarwash Mohsn

Awad. Because you made a false statement of material fact in your passport

application, your passport is revoked pursuant to Section 51.62(a)(2) of Title
22 of the U.S. Code of Federal Regulations.

Ibid. The letter advised Awad of his right to a hearing under 22 C.F.R. 88 51.70-74, and that the
“hearing would address only the evidence presented upon which your passporsvaleed.”
Id. at 16. Awad did not request a hearing. Doc.t3P22.
Discussion

The APAprovides for judicial review of final agency decisior&ee5 U.S.C. 88 702,
706, Fla. Power & Light Co. v. Loriopd70 U.S. 729, 743-44 (1985) (“The task of the reviewing
court is to apply the appropriate APA standard of review, 5 U.S.C. § 706, tgatheyadecision
based on the record the agency presents to the reviewing)coAwad challenges the
revocation of his passport on several grounds, but only one requires discubsibtire-
revocation was arbitrary and capriciol®eeb U.S.C. § 706(2K) (authorizing the court to
“hold unlawful and set aside agency action, findings, and conclusions found to be ...yarbitrar
capricious, an abuse of discretion, or otherwise not in accordance with law”).

The “arbitrary and capricious” standard requiresahigtto determine whether the
agency‘has relied on factors which Congress had not intended it to consider, entir@ltdaile
consider an important aspect of the problem, offered an explanation for its decisiomshat r

counter to the evidence beforetagency, or is so implausible that it could not be ascribed to a



difference in view or the product of agency expertideat’| Ass’nof Home Builders v.
Defenders of Wildlife551 U.S. 644, 658 (20Q07)The scope of review under the ‘arbitrary and
caprcious’ standard is narrow and a court is not to substitute its judgment for that of the
agency.” Motor Vehicle Mfrs. Ass'v. State Farm Mut. Auto. Ins. C463 U.S. 29, 43 (1983).
“Under this highly deferential standard, an administrative decision should be uphaig as |
the agency’s path may be reasonably discern8eefra Club v. U.SEPA 774 F.3d 383, 393
(7th Cir. 2014 (internal quotation marks omitted).

That said “[t]jo survive arbitrary and capricious review, an agency action must be the
product of reasoned decisionmakingd:bx v.Clinton, 684 F.3d 67, 74-75 (D.C. Cir. 2018ge
also id at 75 (in a case reviewing a State Department aetiplained in a letter fronhée
Bureau of @nsular Affairs noting that “[t]he requirement of reasoned decisionmaking
indisputably applies in situations involving judicial review of agency adjudigaittions”). In
other words, “the agency must ... articulate a satisfactory explarfatias action including a
rational connection between the facts found and the choice mistgdr Vehicle Mfrs. Ass’n
463 U.S.at43 (internal quotation marks omittedPut yet another way, a court “cannot uphold
an administrative decision that ... la@se of contradictions or missing premises fails to build a
logical bridge between the facts of the case and the outcdPaeKer v. Astrue597 F.3d 920,
921 (7th Cir. 2010). Moreover, under t@benerydoctrine,seeSEC v. Chenery Corp332 U.S.
194, 196 (1947),[t] he reviewing court should nottampt itself to make up for .deficiencies”
in the agency reasonin@nd “may not supply a reasoned basis for the ageacyion that the
agency itself has not givenMotor Vehicle Mfrs. Ass, 463 U.Sat43; see alsdMichigan v.

U.S.EPA 135 S. Ct. 2699, 2710 (201fmoting “the foundational principle of administrative law



that a court may uphold agency action only on the grounds that the agency invoked when it took
the action”) Lara v. Lynch 789 F.3d 800, 806 (7th Cir. 2015).
The State Department “may revokea passport when ... [tjhe passport has been

obtained illegally, fraudulently or erroneously; [or] was created througjalitg or fraud
practicel upon the Department.” 22 C.F.R. 8§ 51.62(a)(2). Defendants contend that revocation is
permitted here because Awad made false staterobntaterial facin his passport applications.
Doc. 25 at 5.Defendantsbrief specifies three false statements:

Plaintiff made false statements of material fadtign2011 passport

application because (1) his true identity is Qarwash Attaf Saleh Kurwash, not

“Qarwash Mobn Awad,” as he listed; (2) his father’s true name is Attaf Saleh

Kurwash, not “Mohs Saleh (as Plaintiff listed ifhis] 2011 passport

renewal aplication) or “Moh®n Saleh Awad(as he listed in his 2002

passport application); and (3) he left blank the section asking hihistoell
other names you have used.”

Ibid.

The second ground a nonstarter. Nowhere in the administrative record does the State
Department say or even remotely suggest that it basexi/d@sation decision on Awaxl
providing a false name for hiather. Rather, the record shows that the State Departmeny's onl
basis for revoking Awad’s passport was that he (supposedly) provided a falseonhmesélf
Doc. 27 at 2, 11, 15. Thehenerydoctrine prohibits Defendants from justifying ttevocation
on grounds not articulated by the State Departwéien it made its decisiorSee Michigan v.
U.S.EPA, 135 S. Ct. at 271®urlington Truck Lines, Inc. v. United Stat&831 U.S. 156, 168
(1962) (“The courts may not accept ... counsel’s post hoc rationalizations for ageiocy”)
Hanson v. Colvin760 F.3d 759, 762 (7th Cir. 2014) (criticizing anotlegieral agency for its
persistenviolations of theChenerydoctrine)

That leaves the first and third grounds, which concern Awad’s alleged misnejaitéesns

of his own name. In theinitial brief, Defendants cdendedthat “[t]he evidence upon which the



State Department based its revocation decision was Plaintiff's sister’s wsittem satement
from September 8, 2012.” Doc. 25 atAs Defendants’ rdy brief concedes, that contention is
baseless Doc. 68 at 2 n.2. Awad’s sistesgmtementeferredto the falsenames obnly two
people herself, and her (andward’s) father. Doc. 27 at 7-8. Tlstster'sstatenent does not
refer to Awadat all, letalone suggest that the nameused is false in any way.

The agency’s erroneous reliance on Awad’s ssttatement to support its
determinatiorthat Awad used a false name on his passport application apfssawvere in the
record. Inthenternal January 16, 2015 email, a State Department official makes a request to
revoke Awad's passportd. at 3. The onlyustification for the request gahat Awad’s
“father’s passport was revoked earlier this week using the same eviddnide.’An internal
memorandum issued four days later makes cleathlsatsame evidence” was Awad’s sisser
statement to Howell: “[Awad’s] sister confessed that [Awad’s] father n&arhlising a false
identity, then used false identities to obtain visas for his children, including [Awed]at 2.

As noted, however, Awad'sisterdid not “confess[] that [Awad’s] father ... used false identities
to obtain visas for his children, including [Awad]’; rather, she referred only to her and he
father’s identities, and did not mention Awad at all.

The State Department’s May 11, 20Eter informing Awad that his passport was
revoked—whicharticulateghe agency’s final decisiosge Fox, 684 F.3d at 69-+epeats the
sameerror. Thdetter statesin relevant part‘On September 8, 2012, your sister, Zuhor
Qarwash Attaf Saleh Kurwasphrovided a written, sworn statement that your true identity is
Qarwash Attaf Saleh Kurwashld. at 15. As shown above, and as Defendants admit, that is
wrong Doc. 68 at 2 n.2Yet that is the only justificatiothe letter provides for its conclusion

that Awad “made a false statement of material fa¢his] passport application.” Doc. 27 at 15.



It also bears mention that the letter mistakenly identifies Awad’s sister asr‘@ainwashAttaf
Saleh Kurwasli ibid. (emphasis added); as the administrative record shows, there is no
“Qarwash” in her nameld. at 710, 12. Mistakes like those in the State Department’s letter do
little to inspire confidence in its decisionmaking process and, in particutae accuracy of its
deternination thatAwad used a false name his passport application.

Defendantsinitial brief also argus that the agency “explained its finding of fraud in its
thorough report of investigation.” Doc. 25 at By its “thorough report of investigatidn,
Defendants mean tiBIS Report of Investigation. Doc. 27 at 9-13. The repditled
“AWAD, Mohsen Saleh”-Awad's father. The report describAsvad’s father'smmigration
history and Zuhour’s statement to Howell, aingsts the crimes for which Awad father is
“amenable to prosecution.” Doc. 27 at 9-10. As nodedhd thenenters the narrative:

A search in CCD/IVIS [(Consular Consolidated Database/Immigrant Visa
Information System)] Case by Petitioner reveals that Subject [Awad’s[father
filed Immigrant Visa petitions for BakiMohsen AWAD [another of Awad’s
siblings] and Qarwash Mohsen AWAD [Awad] ... in 1996. ... Subject filed

all of the petitions under his fraudulent identity and used fraudulent identities
for his children in order to conform to Arabic naming conventions.

Qarwash Attaf Saleh KARWASH aka Qarwash dai AWAD [Awad] ...
entered the United States on 10/02/2000 as the child of a U.S. citizen ....
Qarwash naturalized as a U.S. citizen on 02/07/2002. On 05/27/2011,
Qarwash submitted a U.S. Passport Renewal Application (DS-82) at the
Chicago Passport Agency and subsequently received [a U.S. passport and
passport card] under his false name of Qarwash Mohsn Awad .... A search
... shows that Qarwash filed Immigrant Visa petitions for [his wife and two
children]. Qarwash’s petitions for his children were filed under his fake
identity.

Id. at 10-11.As far as the administrative record revediss is the first timé¢hat Awad’s name

was raised in conjunction with any allegation of passport fraud.



Therelevant passage begins by stating éhdatabase search revealed that Awad’s father
filed visa petitions for his children, includidgvad. That statement is supported with a citation
to theCCD/IVIS database search. Next comes the charge that’éwatider “filed all of the
[immigrant visa]petitions under his fraudulent identand used fraudulent identities for his
children in order to conform to Arabic naming conventidnigl. at 10 (emphasis added)lo
explanation or support is offered foatltharge—that is, the report does not say how or why the
agency determined that Awad’s father used false names for his cl{gaicbnot just Zuhour,
Awad'’s sister)on their immigrant visa petitions, let alone that the false names conform to Arabic
naming conventions. The report proceeds to say that Awad submitted a passport@pplicati
“under his false name of QarwalStohan AWAD” as opposed to his true name “Qarwash Attaf
Saleh KARWASH.” Id. at 11. Again, the report provides no explanation or suppotsfor i
conclusion that Awad used a false name for himself on his passport applictitains—the
report does not say how or why the agency determined that Awad’s trues@arevash Attaf
Saleh Karwaslas opposed to the name he used.

Seventh Circuit precedent provides that a court “cannot uphold an administrativendecis
that ... because of contradictions or missing premises fails to build a logical betigeen the
facts of the case and the outcomParker, 597 F.3d at 921Hereg therecordcontainstwo
potential justifi@tions for the agency’s decisiohefirst—that Awad’s sisteadmitied that
Awad’s true namés Qarwash Attaf Saleh Kurwasather than the name he used on his passport
applicatior—fails becauseas Defendantthemselves admiit is “an explanation ... that runs
counter tahe evidence before the agericiNat’l Assn of Home Builders551 U.S. at 658. The
second—-thatthe agency determined in some other way that Awad’s true name is Qariafsh At

Saleh Kurwash-cannot standecauset is unexplained and unsupporteSlee Bcino



Motorcars, LLC v. Navarrpl36 S. Ct. 2117, 2127 (2016) (holding that an agency’s “conclusory
statements do not suffice to explain its decisio®$ the Supreme Court has “frequently
reiterated,” “an agency must cogently explaihy it has exercisedd discretion in a given
manner.” Motor Vehicle Mfrs. Ass, 463 U.Sat 48 The State Departmehgas not done so
here.
Conclusion

For the foregoing reasoridefendantssummary judgmennotion is denied, andwad’s
summary judgmennotionis granted “If the record before the agency does not support the
agency action,.. the proper cours@xcept in rare circumstancésto remand to the agency for
additional investigation or explanatidnFla. Power & Light Ca.470 U.S. at 744. Accordingly,
the revocation of Awad’s passport is set aside, and thieemis remanded to the State
Department for additional investigation or explanation. In so holding, the court does not suggest
that the &ate Departmentould not have properly determined that Awad made false statements
in his passport application; the court holds only that the record and the agency'sieapsato
datedo notadequatelygupport its finding that he did so.

1 e

United States District Judge

Septembek8, 2016
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