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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THERESA LISHAMER,

Plaintiff,
No. 15 C 6159
V.
Judge Jorge L. Alonso
WAL -MART STORES, INC.,

— e N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff, Theresa Lishamer, brings this suit under Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 200&eet seq claiming thatwhile employed by defendant Wilart Stores,
Inc. (“Wal-Mart”), she was not promoted astle wagaid less than male agorkers as aesult
of intentional sex discrimination Defendant has moved for summary judgment. For the
following reasons, defendant’s motion is granted in part and denied in part.

BACKGROUND 1

Plaintiff Theresa Lishamer worked at \AMhBrt from January 13, 2001, until July 17,

2007. (Pl’s LR 56.1 Resp. 11 1, 7, £8CF No. 41). She had previouslyworked as a certified

! The following facts are taken from plaintiff's Local Rule 56.1(b) Rese to Defendant’s Local Rule
56.1(a) Statement of Material Facts, as well as plaintiff's Local Rul&j6Statement of Additional
Material Facts. Dendant objects to these docurtgmarguing that they doah comply with Local Rule
56.1, but theCourt finds that, on the whole, plaintiff's Local Rule 56.1 mate@dalsievedtheir purpose
of aiding the Court by directing it to evidence in the record that supplertgiff’s position Defendant
also objects to certain facts in plaintiffs Local Rule 56.1 materials asnisaible on evidentiary
grounds including failure to authenticate, but at the summary judgment stage evideadeonky be
admissible in substance rather than fosegCairel v. Alderden821 F.3d 823, 830 (7th C2016)(“‘'To
be considered on summary judgment, evidence must be admissible #tdtigh ‘the form produced at
summary judgment need not be admissibl@tiotingWragg v.Vill. of Thornton604 F.3d 464, 466 (7th
Cir. 2010)), and plaintiff is likely to be able to cure these problems at trial. these reasons,
defendant’s objections are overruled.
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nurse’s aide and a line technician soldering cirbadrds. Id.  6.) Plaintiff's highest level of
educationsa GED. (d.)

Plaintiff began her employment at Wislart as a cashiein the DeKalb, lllinois store,
earninga wage of$7.25 per hour. Id. 7 7#8.) After a few monthsin May 2001,she moved to
a backroom position on the inventory control team, where she was responsible for unloading
semttrailersand distributing merchandise to the individuals responsible for stocking the shelves.
(1d. 1 9.)

Like plaintiff, one of plaintiff's co-workers, Eric Hall, wasired as a cashian early
2001 and then moved to the inventory control teafter a few months (Id. 1 2930.) In
October 2001, he became a Department Manager of Automotive, and after six months, he w
selected to participate in Whart's Management in Training (“MIT”) program.d( 11 3631.)
The MIT program prepares candidates to become assistant mandgesipervise department
managers and report to store managarsugh classroom and hards experience(Id. 11 13,
15.)

At a morning meeting on June 13, 2002, store manager Tom Kehrees announced that
anyone interested in becoming an assistant manager should speak to himdaftdolvr 10.)
Later that day, plaintiff approached Kehrees in his office and informed hivarahterest in an
assistant manager ptsn. (Id.) Kehreesresponded that plaintifivould never bgromotedas
long as he istoremanager. Ifl.  11.) Plaintiff asked why, and Kehrees responded that it was
because he did not like the way she dresskt) Plaintiff, who worejeans and d-shirt while
she worked on the inventory control team, replied, “I unload semis all day long, and | am not
going to wear my dress clothes to go back and unload a semi.” (Olawsky Decl.] EkaPner

Dep. at 40:1&0, ECF No. 42..) Later that same day, a maleventory controlco-worker,



whose nam@laintiff can no longer remembéut who, she recalls, was wearing a suit and tie
told her that he had just been promoteth®s MIT program. (Pl.’s LR 56.1 Resp.1R.) After
reviewing records, plaintiff believes the maleworker was Jeff LeRette. (Pl.’s Stmt. of Add'l
Facts 1 10ECF No 41)

Upset about Kehrees's comments, plaintiff spoke to Market Manager Ronny Hayes.
(Pl’s LR 56.1 Respf 20.) A market manages responsible for supervising a cluster of several
stores within a specified geographic area; store managers such as Keporeso amarket
manager. If. 1 15.) Hayes suggested that plaintiff go to theC3tarles, lllinois store to
interview with a Sherry Hayes (no relatimmRonny) for a department manager positiolal.
20.) Ronnytold plaintiff that if she wanted to be recommended for the MIT program and
become an assistant manager, she would havprdve herself by running a department
successfully for six monthsld() The following day, faintiff went to the St. Charles store to
meet with Sherry and Sherryimmediately offered plaintiff a position as the Department
Manager of Stationery(ld.) Plaintiff started in her new position the next daig.)(

In December 2002, after excelling as Department Manager of Statifamesix months,
even winning an Award of Excellence, plaintiff asked Ronny Hayes about thepMbram.
(Pl.’s Stmt. of Addl Factsf 2223.) Hayes told plaintiff that he could not promote plaintiff at
that time because she was too valuable to the store as manager of her depddnfe8.) In
2004,Jason Bova, who worked across the aisle from plaintibegartment Maager of Paper
Goods,received a promotion to the MIT programid.(f 24.) Bova had worked at Wilart
since 1994seeOlawsky Decl., Ex. 21, Letter for R&edmission), much longer than plaintiff, but
they had the same job title, job code, and reportebdesame assistant manager.’s Stmt. of

Add’l Facts 1 24 In May 2002, Bova had submitted a “Letter for-&bmission” responding to



a third writeup from a supervisor for “less than desirable work habits and ethitzt)’ Bova
does not recall a fmal application process for promotions; rather, he recalls that store
management would select the people “they felt were wortHg.”|25.)

According toDaniel Ketcham, a Wallart market manager in lllinois, it wagenerallya
store manager’s responsibility to “surface” candidates for the MIT progrémugh he recalls
discussing the decision to prome@issociateso the MIT program not onlyith store managers
but alsowith assistant managers or-omnagers.@lawsky Decl. Ex. 5, Ketcham Dept 21:25
24:7, 4311-45:18 ECF No. 423.) Ketcham did not recall any written criteria for promoting
associates to the MIT program, but generally store man&gexg that they would be judged
themselvesdased on the performance of the people they promoted, so they had an incentive to
ensure that th@eople they recommendetdere dependable, reliabldyardworking, andchigh
performingindividuals,with good interpersonal skills aright disciplinary records (Id. at 22:7-
15, 44:6-45:18.)

After she had been at the St. Charles store for about a year without receivingpiqgerom
to the MIT program, plaintiff submitted a number of applications for managemenitopssi
through WalMart’'s Management Trainee Career Selection System. (RIdd S&tmt. of Facts |
36.) She waseverpromoted abve the department manager levdld. {[ 1.) Plaintiff believes
that WalMart discriminated against her by promoting Hall, LeRette, and Bova over Hes (P
LR 56.1 Resp. 1 33.)

Plaintiff also believes that, at numerous points during her employmentMW4el
discriminated against her by paying her less than maleockersor giving her fewer or less

generousaises (Id. 1 34.)



During the relevant time framagcording to Ketchamal-Mart had “set guidelines” for
setting pay rates for “new hired associates,” which were not a matter of discré®@lawsky
Decl., Ex. 5, Ketcham Dep. at 1912, ECF No. 428.) Up to a certain point in time, a store
manager could give employees “merit raisashis discretion, upon the recommendation of a
particular employee’s assistant manager emamager. Ifl. at 19:1320:18.) Around the time
that plaintiff began to work for Wallart, although Ketcham cannot recall exactly whéfal-
Mart eliminated thaliscretionary “merit raise” system in favor of a system of igalises for
hourly employees, in amounts set by “base guidelines,” based on their perfoevaluzions.
(Id. at 35:14-36:5.)

Upon transferring to the inventory control department, Hathediately received a fifty
cent raise, buplaintiff received only a thirtgent raise, from $7.25 to $7.55PI.’s Stmt. of
Add’l Facts T 4.) William Moomworked in inventory control at the DeKalb store with plaintiff,
but his starting rate of patherewas $8.63 per hour, higher than plaintiff'dd.(f 5.) Within
three nonths, his pay increased to $9.10 per hour, and then to $10 per hour the following month.
(Id.) He later transferred to the St. Charles store to become a department mahagerhe
made $12 per hour.ld| § 31.) Kevin Schultz also worked in inventory control at the DeKalb
store with plaintiff, but he started there at $8.32 per hddr.(6.) Plaintiff received a fiftycent
raise after three months in inventory control, from $7.55 per hour to $8.05, then-fiviodgnt
raiseto $8.50 after another five and a half montHsl. { 1.)

Several male department managers at the St. Charles store received raises within
approximatelyninety days of promotion.ld. I 29.) Matt Hethreceived a fiftycent raise, Daniel
Browne received a fortgent raise, Daniel Escobedo received a fodyt raise, Bova received a

forty-two-cent raise, and John'Edien received a fortyeightcent raise. I(l. 11 1, 29.) Plaintiff



received a $1.50 raise upon promotion, but she did not receive anothexfteriferee month;
her next raise was néar approximately seven monthsld(f 1.) Kurt Anderson recged an
increase of $1 per hour within four months of being hired as a department maasgeg, his
pay rate fortytwo cents per hour above plaintiff'sid({ 32.) In the five years O’'Brien served
as a department manager, his pay increased by $3.24 per hour; plaintiff's increasdg b
$2.35. (d. 133)

Plaintiff also claims that hefiancé, Colin Matthews, was treated differently by Wal
Mart. Matthews, who had five years of experience as a manager at several djtisrstations,
was hired into WaMart’s Management in Training (“MIT”) program as a trainee manager for
the Tire Lube Express (“TLE”) department at the Plano, lllinois stdf.'s (LR 56.1 Resp. 11
37-38.) However, for personal reasons, he stepped down from the program and worked as a
stocker, cashier, and greetetd. ([ 37, 39.) Matthews had several leg surgemgich limited
his mobility, and as an accommodation, Wdrt moved him to various positions with job
duties that his physical condition permitted him to perfornd. { 39.) WalMart allowed
Matthews to keep the high rate of pay at which he had started, even after he had dropped out of
the MIT program to work in lower-level positions. (Pl.’s Stmt. of Add’l Facts { 35.)

ANALYSIS

To prevail on a summary judgment motion, “the movant [must] show[] that there is no
genuine dispute as to any material fact and the movant is entitled to judgment asr afmatte
law.” Fed. R. Civ. P. 56(a). At this stage, the court may not weigh evidence or detdrenine
truth of the matters assertednderson v. Liberty Lobby, Incd77 U.S. 242, 249 (1986). The
court must view all evidence and draw all inferences in favor of thermowving party. Michas

v. Health Cost Controls of Ill., Inc209 F.3d 687, 692 (7th Cir. 2000).



Title VII makes it unlawful for an employer “to discriminate against any individutd w
respect to his compensation, terms, conditions, or privileges of employment, betasush
individual's race, color, religion, sex, or national origin.” 42 U.S.C. § 2{ag1). On a
defendant’s mon for summary judgment in an employment discrimination case, “the correct
standard . . . is simply whether the evidence would permit a reasonable fadtirderciude
that the plaintiffs race, ethnicity, sex, religion, or other proscribed factor caused the . .seadver
employment action.” Ortiz v. Werner Enters., Inc834 F.3d 760, 765 (7th Cir. 2016). The
Court must consider the evidence as a whole to determine whether the full evideictiamy
permits a reasonable inference that plaintifex £aused defendant to pay plaintiff less than
similarly situated men or fail to promote heBee Ortiz834 F.3d at 765Troupe v. May Dep't
Stores Cq.20 F.3d 734, 737 (7th Cir. 1994). Whether the evidence is direct or circumstantial,
“the question remains: has the amoving party produced sufficient evidence to support a jury
verdict of intentional discrimination?’David v. Bd. ofTrs. of Cmty. Coll. Dist. No. 508346
F.3d 216, 224 (7th Cir. 2017) (citifdorgan v. SVT, LLC724 F.3d 990, 997 (7th Cir. 2013)
(“The central question at issue is whether the employedam account of the plaintiff’[sex or
other protected characteristic).”)

Plaintiff claims that WaMart discriminated against her in two way4) refusingto
promote hefrom an hourlypaid position to a highdevel management positidrecause of her
sex and(2) payingher less than similarly situated male employees
l. FAILURE TO PROMOTE

“To demonstrate primafacie case for a failure tpromoteclaim, the plaintiff nust show
that: (1) she is a member of a protected group; (2) she applied for and was qualifiee f

position; (3) she was rejected for the position; and (4) those whopna@retedhad similar or



lesser qualifications for the position, or other evidednaen which one can infer that the plaintiff
was deniegpromotionfor a discriminatory reason.Pafford v. Herman148 F.3d 658, 669 (7th
Cir. 1998).

Plaintiff claims that WaMart discriminated against her by failing to promote her to the
MIT program orto other management positiottswhich she applied As described above, the
evidence shows that the decision to promote to the MIT program was driven by staigersa
who were responsible for “surfacing” candidatéSlawsky Decl., Ex. 5, Ketcham Dept
21:2524:7, 43:1345:18, ECF No. 48.) “Different employment decisions, concerning different
employees, made by different supervisors, are seldom sufficiently congpaoabkktablish a
prima faciecase of discrimination for the simple reason that different supervisors ragysex
thar discretion differently.” Radue v. KimberkClark Corp, 219 F.3d 612, 6318 (7th Cir.
2000),overruledon other ground$®y Ortiz, 834 F.3d at 7666. Thereforethe Court considers
Wal-Mart's refusal to promote plaintiff from the DeKalb stofiest, and then separately
considers WaMart's refusal to promotelaintiff from theSt. Charles store.

A. Failure to Promote from DeKalb Store Over Jeff LeRetteand Eric Hall

Defendant argues thptaintiff cannot prove that she was passed over for promatan
result of intentional discrimination becaudg Kehrees’'s commentsbout plaintiff’s attire were
facially sexneutralanddo not showthathe refusd to promote plaintiff because she is a woman
and (2) plaintiff cannot prove thaten who were no better qualified than siere promoted
ahead of her According to defendant, LeRette is not a valid comparator begtaiséff does
not provide sufficient information about him (in fact, skenot even certaithat he isactually

the ore who she remembers being promoted ahead of &md)Hall is not a valid comparator



becausehe was promoted to the MIT program from the position of Automotive Department
Manager, where he had a different supervisor and different job responsibilities.

A supervisor's remark that an employee must conform to a particular sex giereoty
order to be promoted “can certainly beidence that gender played a part” in a refusal to
promote an otherwise qualified employegeePrice Waterhouse v. Hopkingd90 U.S. 228235,
25051 (1989)(supervisors criticized employee seeking promotion for being “macho” ang usi
profanity and adwed her to “walk more femininely, talk more femininely, wear makehave
her hair styled, and wear jewelryi order to earn promotign As the United States Supreme
Court has explained,

we are beyond the day when an employer could evaluate employ@ssuming

or insisting that they matched the stereotype associated with their grotffi]rior

forbidding employers to discriminate against individuals because of their sex,

Congress intended to strike at the entire spectrum of disparate treatment of me

and women resulting from sex stereotypeksd$ Angeles Dept. of Water and

Power v. Manhart435 U.S. 702, 707 (1978), quotiBgrogis v. United Air Lines,

Inc.,444 F.2d 1194, 1198 (7th Cir. 1971).

Price Waterhouse490 U.S.at 250-51(internal citatims altered). Plaintiff asserts that Kehrees

told her he would not promote her because he did not like the way she dressed. She testified at
her deposition that she wore jeans andshift while working as an inventory control specialist,

and even Kehreeadmitted that that was normal attire for employees in that position. (Olawsky
Decl., Ex. 8, Kehrees Dep. at 396 Given that therewas apparently nothingnusual or
inappropriate about plaintiff's attire for an inventory control speciglestorming warehouse

work, areasonable factfinder couldterpretKehrees’s commergsan admissiorthat he refused

to promote plaintifibased on her failure to dress or behiava traditionallyfeminine manner, as



in Price Waterhouseand thereforeha Kehreesintentionally discriminated against plaintiff
because she was a wonfan.

Defendant argues thatinlike in Price WaterhouseKehrees’'scomment was at least
facially sexneutral because he did not explicitly mention that plaintiff was a woman or assert
that her mode of dress was inappropriate for a woman; he is only allegecetmldapaintiff
that he did not like the way she dress&tie Court is not convinced that this factor distinguishes
this case fronPrice Waterhousen whichthecriticism the plaintiff received concerned matters,
such as her use of profanitthat were not explicitlyrelated to her sexbut were apparently
galling to certainsupervisoronly becauselaintiff was a woman.See Price Waterhousd90
U.S. at 235 (“Several partners criticized [plaintiff's] use of profanity; spoase, one partner
suggested that those partners objected to her swearing only ‘because itjs wsitay foul
language.’™) see alsoLust v. Sealy, In¢.277 F. Supp. 2d 973, 9&B (W.D. Wis. 2003)
(employer’s refusalo promote woman based on assumption that she had a,famdlyherefore
would not be interested in moving to take a position out of ,statated genuine issue of
material fact becaus&stereotypical attitudes about women are not legitimate reasons for
treating them differently from men™ (quotingoyd v. Phillips Bros., In¢c25 F.3d 518, 524 (7th
Cir. 1994)) Given thatplaintiff's attire was notunusual or inappropriate for her position, a

reasonable factfinder could conclude that Kehrees would notdigeeted to plaintiff's attiréf

% In reaching this conclusion, the Court has not considered theneeigitaintiff has adduced concerning
prior accusations of discrimination against Kehre€se Court agrees with defendant that at least some
of this evidence is likely inadmissible under Federal Rule of Evidence-B0@notnecessarilall of it.
SeeHasan v. Foley & Lardner LLP552 F.3d 520, 529 (7th Cir. 2008vidence of defendant’s
discriminatory treatment of other members of the protected group novaméepeer se district courtmust
analyze evidence on an individualized basis to determine relEvaibe Court need not determine now
how much of this evidence is admissible because, evemtgali of it to one side, theemaining
evidence is sufficient to present angane isse of fact for trial.

10



she were a man, just as certairthe partners inPrice Waterhousevould not haveobjected to
swearing or othebehavior of thelaintiff in that caséf she were a man.

But even ifdefendant is correct that Kehrees’s comments are not sufficient by themselves
to support a jury verdiodf intentional discrimination because they do not sufficieatignect
Kehrees’s refusal to promote plaintiff her sexseeKing v. Ford Motor Cq.872 F.3d 833, 842
(7th Cir. 2017)(even if evidence showed that employer's reason for adverse action was
pretextual, plaintiff's “claim would still fail without ‘some minimal showing that the reakon’
for the decision was discrimination”) (quotid@n Antwerp v. City of Peoria, 111627 F.3d 295,
29899 (7th Cir. 2010) plaintiff's comparator evidencaipplies the missing connection, at least
for purposes ofdefeatingdefendant’'s summary judgment motionPlaintiff provides two
examples, Eric Hall and Jeff LeRette, of m&ho worked alongsidelaintiff in inventory
control and who had similar qualificabns but received promotions ahead of plaintiff
Defendant highlightsmall differencesbetween plaintiff and her proffered comparatdost
these differencedo not demonstrate that the male comparators were plainly more qualified than
plaintiff. To make out grima faciecase, plaintiffneed only show that her comparators had
“similar” qualifications, Pafford 148 F.3d at 669, and Hall and LeRette had similar levels of
experience to plaintiffin terms of thesimilar duration of their employment at Wilart and the
similar job duties they performeak inventory control specialists

With respect to LeRettaeJefendant argues thataintiff cannot recall the name of the
person who told her on June 13, 2002, after psetiing meeting with Kehrees, that he had been
promoted ahead of her, and the evidence does not show with any certainty thateR&ts.

The Court fails to see why it matteshether LeRette personally told plaintiff of his promotion

or not Plaintif has providedevidenceshowing that LeRette was promoted from inventory

11



control at the DeKalb stor¢o the MIT program in June 2002fter having been hired as a
cashier in October 2000, not long before plaint{fbeePl.’s Stmt. of Add’l Facts § 10.Yhat is
enough to make the comparison useful, for purposes of making nma faciecase. See
Humphries v. CBOCS W., In&t74 F.3d 387, 405 (7th Cir. 200@®etermining whethetwo
employees are similarly situated is “commonsense’ factualnquiry—essentially, are there
enough common features between the individuals to allow a meaningful compgrison

With respect to Halldefendant argues thlag is not similarly situated to plaintiff because
he was promoted to the MIT program from the position of Department Manager of &ivi®m
not the inventory control team. Defendant neglects to acknowledge that Hall amastgul to
the position of Department Manager of Automotik@n the inventory control team, where he
worked alongside plaintiff for several montladter they were hired as cashiat®r around the
same time. Indeed, Hall followed the same career track (inventory contratirdept manager,
MIT program) that Ronny Hayes recommended for plaatiffit according to plaintiffikehrees
was not open to providing plaintiff with a similar opportunity for advancement. $lallvialid
comparator for purposes of plaintiff's claim of refusal to promote from thentake control
team at the DeKalb store.

Even if thee aresome potendlly significant differencesbetween plaintiff and these
comparatorsto focus too narrowly on those differences wouldgimore the Seventh Circuit’s
instructionto consider the evidence “as a whole, rather than asking whether any partecéar pi
of evidence proves the case by itselfOrtiz, 834 F.3d at 765The “sole question that mattérs
at the summary judgment stagge “[w]hether a reasonable juror could conclude [pktintiff]
would havgbeen promoted if she were male], and everything else had remained the Same.”

id. at 764 Viewing theevidence as a whole andthe light most favorable to plaintiff, Kehrees

12



told plaintiff that he would not promote her because dendt like the way she dressduit men
who worked on the inventory control teatongsideplaintiff, andwho hada similar level of
experience at Wallart, werepromoted from the DeKalb store to department manager and/or the
MIT program although it was common for inventory control spestalto dress just as plaintiff
did. A jury could reasonably find that plaintiff was treated differently beeahe is a woman.
Plaintiff has produced sufficient evidence to support a jury verdict of intentios@irdination
based ortWal-Mart’s refusalto promote plaintifivhile she worked ahe DeKalb store.

B. Failure to Promote at St. Charles Store Over JasorBova

Defendant argues that plaintiff cannot prove that-Waitt’'s refusal to promote plaintiff
from the St. Charles store was the result ofntitmal discrimination because the only person
plaintiff has identified as being promoted ahead of her thdeson Bova-was not similarly
situated to her. According to defendaédyva was significantly more experienced than plaintiff:
at the timehe was pomoted to the MIT program in 2004, Bova had worked at-Méaait for
twenty years and as department manager for eight, Iplaintiff had worked at WaMart for
only approximately three years and as a department manager for two.

Plaintiff responds that Bova’s longevidpes not make him more qualifiedcause it was
not a recognized criterion for promotion to the MIT prograketcham testified that he did not
recall any written criteria, but generally store managers “look at candidhtebave approached
them and/or candidates who wererformingwell, and then [ask,] Do they have coachinigs. [
disciplinary infractions on their records]; are they reliable; are they endaple individual; do
they perform; do they work well with others.” (Olawsky Decl., Ex. 5, Ketcham Bep4:6
45:18) Ketcham did not mention longevity with Wsllart as a factothat storemanagers took

into account, nor has defendant pointed to other evidence that it was. In fact, there is ¢vidence

13



the contraryHall and LeRette were promoted to Mélthoughthey wererelativelyrecent hires
(albeit at a different store)Further, plaintiff points out that Bova had a checkered restordal
Mart, marred by occasional disciplinary infractions amdical comments in his ggformance
evaluations (Pl.’s Stmt. of Add’l Facts Y 24; Olawsky Decl. Exs221d., Ex. 23, Bova Dep.,
at 40:754:23, 66:979:13)—and Ketcham mentioned disciplinary infractions, or “coachings,” as
factors store managers take into consideration in piomalecisions. Based on the evidence
that plaintiff was an exemplary department manageon arriving at the St. Charles store, a
reasonable factfinder could conclude that Bova was not better qualified footmonthan
plaintiff. Taking all the evidere of plaintiff'stenue at the St. Charles store into accoand
viewing it in the light most favorable to plaintjfit is sufficientto support a jury verdict that
Wal-Mart’s refusal to promote plaintitb the MIT program from the St. Charles sta@s based
on sex discrimination.

C. Failure to Promote Based on Applications through WaMart's Management
Trainee Career Selection System

Defendant argues that plaintiff cannot prove that AMairt intentionally discriminated
against her based on its rejectionceftain applications for promotion that plaintiff submitted
during her employmerdt Wal-Mart in the St. Charles starbeginning in 203 (Olawsky Decl.,
Ex. 32, ECF No. 64Pl.’s Stmt. of Add’l Facts $6), because plaintiff adduces neither evide
that similarly or less qualified men were promoted ahead of her or that themeri®watdence of
intentional discriminationvith respect to these opportunitieBut this argument misses the mark
because these applications are part and parcel aflahme of failure to promote from the St.
Charles store ahead of along with Jason Bova, who wasomoted in2004. As the Court has
already explained, plaintiff haproduced sufficient evidence to support a jury verdict of

intentional discrimination witlhespect to her treatment at the St. Charles.store

14



Il. PAY DISCRIMINATION

Plaintiff claims that defendant discriminated against her by paying her lessitm&rly
situated men, who received higher rat#spay and more frequent raises, although they
performedsimilar work.

To state grima faciecase of disparate compensation, a plaintiff must show that:
(1) she is a member of a protected group;s{®& was fulfilling her employes’
legitimate performance expectations; and (3) she suffered an adversgraenilo
action in that she was paid a lower salary than a “similarly situated” nonprotected
[co-worker]. Hildebrandt v. lll. Dept. of Natural Res347 F.3d 1014, 10331

(7th Cir. 2003). To be “similarly situated,[plaintifff must show that her
performance, qualifications, and conduct were comparable to the nonprotected
[co-worker] in “all material respectsDurkin v. City of Chicaga341 F.3d 606,

613 (7th Cir.2003);Patterson vAvery Dennison Corp28l F.3d 676, 681 (7th

Cir. 2002).

Dandy v. United Parcel Serv., In@88 F.3d 263, 274 (7th Cir. 2004petermining whethetwo
employees are similarly situated requires
a ‘commonsense’ factual inquirressentially, are there engh common
features between the individuals to allow a meaningful comparidéat? a
different way, the purpose of the similarly situated requirement is to eliminate
confounding variables, such as differing roles, performance histories, or decision
making personnel, which helps isolate the critical indegendvariable [the
plaintiff's protected characterisfic. . . The inquiry simply asks whether there are
sufficient commonalities on the key variables between the plaintiff anddblelw
be comparator to allow the type of comparison that, taken together with the other
prima facie evidence, would allow a jury to reachinference of discrimination.
Humphres 474 F.3dat 405 seeCollier v. Budd Cq.66 F.3d 886, 890 (7th Cir. 1996)The
prima facie case, and specificallfhe element requiring evidence thaimilarly situated
employees without the protectesharacteristicwere treated more favoraplyare meant to
identify situations where theadions taken by the employer, . if.unexplained, are more likely
than not based on considdon of impermissible factors.” (quotingjlen v. Diebold, Inc.33

F.3d 674, 678 (6th Cir.1994))).Relevant factorsn the similarlysituated inquiryinclude

“whether the employees) (held the same job description, (ii) were subject to the same standards,

15



(iif) were subordinate to the same supervisor, and (iv) had comparable expedeicetipa, and

other qualifications-provided the employer considered these latter factors in makiag

personnel decisionWarren v. Solo Cup Cdb16 F.3d 627, 631 (7th Cir. 2008Rlaintiff cites

a number of comparators whahe arguesvere similarly situated to her but treated differently.
A. Eric Hall—Cashier and Inventory Control Specialist at DeKalb Store

Plaintiff argues that Eric Hall was similarly situated but paid more for his workeat th
DeKalb store. Like plaintiff, Hall was hired as a cashier in early 2001, but subsigque
transferred to inventory control as an inventory control spsiaPlaintiff asserts that, upon
transferring to the inventory control department, Hall immediately receiviély @ént raise, but
plaintiff received only a thirtgent raise, which mearshe was still earning less than Hall,
although Hall was younger and had less work experience than she did.

As support for her position, plaintiff relies @an “Employment History” spaglsheet
obtained from defendan{Pl.’s Stmt. of Add’l Facts | 4 (citin@lawsky Decl., Ex. 4, ECF No.
44).) To the extent the Couis ableto interpret the spreadsheet, it appears to show that Hall
received a raise from $7.10 to $7.60 upon transferriigvientory control in July 200Xhe last
raise he received before leaving the inventory control teRhaintiff's pay increased t97.55in
May 2001 then b $8.05 in August 200and to $8.50 in February 200ZPI's Stmt. of Add’l
Facts 1 1.) Thus,for about a month, Hall was paid five cents more per hour than plaintiff for
performing the same workefore plaintiff received a raise that paid lerty-five cents more
per hour than Hall. A reasonable factfinder could not interpret this employment histoyy

itself, to establish intentional pay discrimination on the basis of sex.

% During the month that Hall was paid more than plaintiff while they were bothimgpitk inventory
control, Hall would have made a total of approximately eight dollars more thatifplaDefendant does
not make the argument, but such a minimal discrepancy is potentially not evdweaseaemployment
action under Title VII. SeeUtomi v. Cook Cty.No. 98 C 3722, 2001 WL 914465, at *8 (N.D. Ill. Aug.
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B. William Moon and Kevin Schultz—Inventory Control Specialists at DeKalb Store

Plaintiff argues that William Moon and Kevin Schultz madere than plaintiff while
they worked in inventory control at the DeKalb store.

1. William Moon

Plaintiff asserts that Moon was *“hireditd” the inventory control department with
plaintiff, “yet was paid $8.63 per hour,” more than plaintiff made at any point during hee tenur
there, and he received additional raises, to $9.10 within three months and to $10 a month later,
while he worked there. (Stmt. of Add’l Facts § 5.) As support for this assertion, pleitetsf
Moon’s Employment History spreadsheet. (Olawsky Decl., Ex. 6, ECF No. 45
spreadsheeshows thatMoon began workingat WatMart in 1999, he received regular raises
during his employmentuntil he separated from W&alart in April 2001 and he was
subsequently raired to the inventory control team later in 2001. His higher rate of pay when he
worked in inventory control with plaintiff plainly reflects his long@ithough interrupted)
history as a WaMart employee, and under these circumstances, “no reasonable factfinder could
conclude that [plaintiff and Moon] were similarly situated for the purposeplaniiff's] pay
discrimination claim.” See Reid v. Walart Sores, Inc, No. 15 C 6163, 2017 WL 1304080, at
*4 (N.D. Ill. Apr. 7, 2017) (reaching a similar conclusion under similar facts). asamable
factfinder could not interpret this employment history to establish intentionalipayniination

on the basisfosex.

14, 2001)(“Thede minimisature of this financial loss suggests that it should not be considered an
adverse action.”).
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2. Kevin Schultz

Plaintiff asserts that, based on his Employment History spreadsheet, Scasiltared
into the inventory control department in December 2001, but he was paid $8.32 per hour. (Stmt.
of Add’l Facts 1 6 (citing Olawsky Decl., Ex. 7, ECF No. 46).)

It is not clear from the spreadsheet alone that plaintiff's assertion abowitZ3cwages
is strictly true; in fact, it appears that Schultz was hired as an InventoryoC Specialisin
October 2001 at a pay rate of $8r hour. He received a raise 8.3 in December 2001
Plaintiff was hired at $7.25 as a cashier, and she received a raise to $7.55 soon afigtanovi
inventory control in May 2001, another raise to $8.05 in August 2001, and yet another to $8.50
in February 2002.Rl.’s Stmt. of Add’l Facts { 1.) Thus, there were periods whHamtdf was
earning $8.05while Schultz was earning $8 per hpand $8.50 while Schultz was earning
$8.32 A reasonable factfinder could not interpret this employment history to lisktab
intentional pay discrimination on the basis of sex. Plaintiff has not met her burden toeprodu
sufficient evidence to support a jury verdict of intentional discriminatiogedb@n any
comparison to Schultz.

C. Matt Heth, Daniel Browne, Daniel Escobedo, Jason Bova, Kurt Anderson, and
John O’Brien—Department Managers at St. Charles Store

Plaintiff argues that Matt Heth, Daniel Browne, Daniel Escobedo, Jason Bova, Kurt
Andersa and John O’Brien all received significant increases in their hourlyofgtay within
approximately ninety days after becoming department managers at theaB8esCGtore (Pl.’s
Stmt. of Add’l Facts 11 29, 333)—but plaintiff did not receive a similaaise after ninety days
as the Department Manager of Statignat the St. Charles storePlaintiff's Employment
History spreadsheet shows thelte received a raise of $1.50, from $8.50 to $10 per hour,

immediately upon receiving her promotion to DepaitnManageiin June 2002, but did not
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receive another raise until January 2003, a foetyt raise to $10.40 per hourPl.(s Stmt. of

Add’l Facts 1 1; Pl’'s LR 56.1 Resp.  21.) The only evidence plaintiff submits in support of her
position that she waseated differently fronthe alleged comparators are their Employment
History spreadsheets.

The evidence shows that not all of these alleged compave¢oesactuallytreated more
favorably than plaintiff. For exampleBova's Employment History spreatieet (Olawsky Decl.

Ex. 20) shows a series of pay raises, includingrey-cent increase from $8.01 to $8.41 in
September 1998, upon promotion to department manager, anty-#woicent increase from
$8.41to $8.83 approximately three months lateron§idering that plaintiff received a raise of
$1.50 per hour upon promotion to department manager, which dwarfs Bova's $0.42 raise, and
that their wages increased at more or less similar rates during the years yhabtked as
department managers, Bova’'s wage history does not support a reasonableantfeaerany
disparities in their treatment show that Wéhrt was guilty of intentional discrimination based

on an “actual desire to pay women less than men because they are wGmehdyd25 F.3d at

525.

Similarly, Daniel Escobedo was not treated more favorably than plaintiff. He began his
employment with WaMart as a cashier in August 2002, then worked in inventory control and as
a sales associate before being made a department manager in June 2006 at a pbiOré@ of
per hour. (Pl.’s Stmt. of Add’l Facts T 29 (citing Olayékecl. Ex. 26).) He received a raise to
$11.09 within a few months, then another fergnt raise to $11.49 in a year. But plaintiff was
making $11.95 per hour at that point (PI's Stmt. of Add’l Facts 1), so Escobedo’$istage
does not create a genuine issue of fact concerning whethevigviaintentionally paid plaintiff

less tharsimilarly situatedmen.
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However, a reasonable factfinder could conclude based on the wage history of the other
St. Charles department managersom plaintiff mentios that WalMart intentionally paid
plaintiff less than men for similar work According to hs Employment History, Matt Heth
started as a department manager at $10 per hour, received a pay raise to $10.50 inaaplygroxim
three months, and a pay raise to $11.13 in another three months. (Pl.’s Stmt. of Add’l Facts { 29
(citing Olawsky Decl. Ex. 24).By contrast, it took plaintiff approximately two yeacempared
with approximatelysix montfs for Heth to reach that pay ratgPI's Stmt. of Add’l Facts 1..)
Daniel Browne(id. (citing Olawsky Decl. Ex. 25%tarted as a department manager at $10 per
hour and received a raise to $10.40 in approximately three mambtherraise to $10.95 in
approximately ten months, agdt another raise to $11.95 six months after tidgintiff waited
seven months for a raise to $10.40, then over a year for another raise, to $10.82, then five more
months for a raise to $11.15PI's Stmt. of Add’l Facts { 1.)John O’Brien was hired as a
department manager at $12 geur in August 2000, antle received a raise to $12.48 in
approximately three months, and another raise to $12.98 in another(Qitaavsky Decl. Ex.
27.) Kurt Anderson became a department manager in July 200t dhdt timehe received a
raise from$9.45 to $10.02. Within approximately three months, he received another raise, to
$10.42. (Pl.’s Stmt. of Add’l Facts { 32.) Moon was transferred to the St. Charlesrs2002,
two months after Lishamer, to be a department manager. He receiveedallawaaise, from
$10 to $12 per hour(ld. § 31.) All of these men worked as department managers at the same
store as plaintiff during a similar time frame, but they were treated differertttyrespect to
their wagesbecause they were paid more,ithgay increased more quickly, or both. This
evidence could support @asonable inference that plaintiff was treated less favorably with

respect to the amount of her compensation and the timeliness of her raises based»on her s
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D. Colin Matthews

Plaintiff claims that she was paid less than her fiancé Colin Matthews, even though he
held “significantly lower responsibility, lower pay grade positions.” (Plpp'@ Br. at 17, ECF
No. 72-1.)

Paintiff and Matthews are not similarly situatedviatthens was hired to perform a
different role in the TLE department, with a different “supervisor, distrebager, and rate of
pay than other departments within \AMrt.” (Pl.’s LR 56.1 Resp. § 37.) Even if he was paid
more than plaintiff and ultimately dermed similar work,that was only as a result tfie
personal and medical issues that prevented him from filling the position for whicashieined
and a reasonable factfinder could not conclude that the pay disparity was based omtda inte
discriminate . . . encompass[ingh actual desire tpaywomen less than men because they are
women! Seeloyd 25 F.3dat 525 But more importantly, Matthews ditbt perform similar
work; plaintiff takes pains to point out that he was not a departmantger(Pl.’'s LR 56.1
Resp. § 39)and he performed work of a “substantially lowetével (PI's Opp’n Br. at 17).
Plaintiff “retains at all times the burden of convincing the fact finder . . .hbatemployer
intended to suppress her wages on accauim¢osex,” and where she relies on “comparing male
and female remuneration in dissimilar jobs, this becomes a rather dematatidgrd.” Loyd
25 F.3d at 525, 525 n. 6. Plaintiff is not able to meet this “demanding” standard by cgmparin
her work to Mé&hews’ dissimilar work; there are too many extenuating circumstances which
serve as “confounding variables” that prevent a factfinder frosold{ing] the critical
independent variabfesex. Humphries 474 F.3cat 405.

CONCLUSION

For the reasons set forth above, defendamttgion for summary judgment3p] is

granted in part and denied in parthe motion is denied with respect paintiff’'s claim of
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failure to promote from # DeKalb store in 2001 and 2002 and the St. Charles store in 2002,
2003 and 2004andwith respect tglaintiff's claim of pay discrimination based on her disparate
treatmentas a department managsrthe St. Charles stoess compared with Matt Heth, Daniel
Browne, Kurt Anderson, John O’Briemnd William Moon (but only in hiscapacity as a
department manager at the St. Charles stth@se claims remain The motion is otherwise

granted. A status hearing is set féebruary21, 2018, at 9:30 am.

SO ORDERED. ENTERED: January 30, 2018

HON. JORGE L. ALONSO
United States District Judge
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