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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

B.G., by his next friend, J.A.G.,Individually and)  No. 15 C 6372
as Parent and Next Friend of B.G.,
Judge Virginia M. Kendall
Plaintiff,

V.

City of Chicago SchodDistrict 299, et al.,

N N N N N N N

Defendant.

MEMORANDUM AND OPINION

B.G. and his mother, J.A.G. appeal fraan administrative ruling rendered by an
Impartial Hearing Officer (‘tHO”) on March 23, 2015, following a special education due process
hearing pursuant to the Individuals with Chddies Education Act (IDEA), 20 U.S.C. § 14@t
seq. The IHO conducted the due process hearingdmtermined that B.G. was not entitled to
public funding for Independent Education Evaluations (IEEs) in Psychology, Speech-Language,
Physical Therapy, Occupation@herapy, Nursing, Social Wiy and Assistive Technology.
Plaintiffs also move to supginent the administrative recowdth five additional documents,
including two IEEs obtained after the administrative hearing.

For the reasons outlined belothe Court affirms in part,ra denies in part, Plaintiffs’
Motion to Supplement the Record (Dkt. 48hd denies Plaintiffs’ Motion for Judgment

Reversing Administrative Decision. (Dkt. 43.)
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I. BACKGROUND

B.G. is a 16-year-ofdstudent who qualifies for special education under the disability
categories of emotional disability and specifiarteng disability. His mother, J.A.G. , speaks
only Spanish and has four children includingsB. (Dkt. 1 at  14.) She has spent years
advocating for B.G.and seeking assistanoenfithe District on her son’s behalfld( B.G.
started school at George Arreng International Studies Elentary, a Chicago Public School
(CPS), in pre-Kindergarten and attendbtbugh the beginning of eighth grade(Dkt. 1 at |
11.) He repeated first grade and entered segoade late as a child with a specific learning
disability (SLD). (d.) While at George Armstrong, the Dist placed B.G. in a self-contained
special education classroom and he received djzeclanstruction and fated services. (DKkt.
1-1 at 2.)) Among those services, he reedi consultative seras in the areas of
social/emotional, health/medical, and speedgleage. The District also had a Behavior
Intervention Plan (BIP) for B.G. (Dkt. 1-1 at 3.)

B.G. had a significant attendance probleBuring the 2012-2013 school year, B.G. was
absent twenty-six days, and during t@©13-2014 school year, B.G. was absent for
approximately sixty days. (AR 21.) His absences were due, at least,itogast health issues
as well as problems in his family. B.G.’s fatlked in April 2014, and shortly after, B.G. was
hospitalized with diagnoses of morbid obesity, hypertension, selmsity-related hypoxia
syndrome, and Type 2 diabetes and obstructive slpepa. (Dkt. 1 at T 15When he returned
to school, B.G. had doctor’'s omdeto use oxygen twecduring the day. (K. 1 at § 15; AR

1692). During this same time period, DepartmehChildren and Family Services (DCFS)

! The Court presumes B.G.’s age, based on his stated age of “almost 15 year old” at the time he fileddiist Comp
in July 2015. (Dkt. 1 at  11.)

2B.G. finished eighth grade as a CPS-placed student at a private therapeutic day schodl fdesiyrkents with

specific learning disabilities. Upon filing the Complaint, B.G. was entering ninth grade in that program. (Dkt. 1 at |
11; Dkt. 1-1 at 2.)



received a report that J.A.G. was unable to care for her children, and B.G. was sent to live with
his god-mother. (AR 1692.) The record is uncleamwhen, exactly, B.G. returned to live with
J.A.G.

On July 22, 2014, counsel for J.A.G. filedemjuest for a Due Process Hearing alleging
violations of the Individuals with Disabilgs Education Improvement Act of 2004 (IDEA) and
lllinois law. (Dkt. 1 at { 16; ARL) She asserted that the Disttthad denied a “free appropriate
public education” (FAPE) foB.G. and requested reevalwati and intensive academic and
emotional support. (AR 289-305). The lllinoisatet Board of Education appointed a Hearing
Officer on July 25, 2014.

Following mediation between the parties,Angust 2014, the Distrianoved B.G. to a
classroom with a teacher who was familiar withit,mansory approaches to teaching reading and
writing for students with dyslexia, and the Districcabave B.G. an aidgDkt. No. 1 at 1 17.)
Plaintiffs allege that these steps were otdiken “informally” because there was no formal
agreement. I4.) During the same month, the Distrii@gan to assess B.G.’s educational needs,
particularly in the areas of Héa hearing, social emotional status, intelligence, academic skills,
communication status, and fine and gross motor abilitiéh. af 11 18, 21.) The assessments
were reported to B.G.’s Individualized Edtioa Program (IEP) team on October 9, 2014.

IEP Meeting
During the October 9, 2014 meeting, the IEP team developed a report based on the

educators’ assessments and the estumade by J.A.G. and course(ld. at 1 24-25.) In

® Members of B.G.’s IEP team who were present at the meeting included: Anna Vlahandreas (Case Manager);
Anthony Orrico (District Remrsentative); Uchenna Obialor (Special @ation teacher / traiti®n representative);

Jose Ramos (General Education Teacher / bilinguali@disgs Yazmin Cintron (Evimation Representative and
psychologist); Judith Fredrickson (School Nurse); Yvonne Torres (interpreter/translator); Jeniiéer(S8@cial

worker); Joellyn Martin (speech-langwagathologist); J.A.G.; and counser filie District and Plaintiffs’. (AR

736.)



addition to a special learning diskty that B.G. already hadden labeled with, the IEP team
determined that B.G. had an emotional disorder.

Dissatisfied with the District's evaluationd.A.G. requested Independent Educational
Evaluations, at public expense, in seven @irgaychology, speech-language, physical therapy,
occupational therapy, nursing, social work, assistive technology (the seven evaluations).
(Dkt. 1 at 1 28.) The District filed a reqgifor a Due Process Hearing on October 22, 2014.
(Dkt. 1-1 at 3.) The administirge hearing followed beginninop February 2015. (Dkt. 1-1 at
3.)

Administrative Hearing

Janet K. Maxwell-Wickett was the Hearingfi®er (“IHO”") appointed to the case on
December 1, 2014. On March 23, 2015, the IHO issu€rhal Determination and Order that the
District had met its burden in demonstrating tthet seven evaluations veeappropriate within
the meaning of 34 C.F.R. § 300.304(2006) and Plaintiffs were not entitled to IEEs at public
expense. (AR 12; 73.)

The IHO found that each of the District'sStmesses who assessedsBwere qualified,
and that their testimony was credible and passve. (AR 21, 30, 3388, 40, 45, 51, 57.) Each
of the assessors testified that they knew Br@any of them for years, and that they each
reviewed his record in anticipati of their assessments. Eachtled assessors also interviewed
B.G.’s teachers, and with the exception of sbbhool nurse, each made classroom observations.
(AR 16, 24-25, 32, 36, 46, 53.) At the IEP meetihg, team discussed each assessment; J.A.G.
and Plaintiffs’ counsel did not express concewith the results of the assessments at the
meeting. $Hee, e.g.AR 2, 49-50). The IHO’s factual Hdings relating to the individual

assessments are described below.



Psychological Evaluation

Two psychologists assessed B.G., Nicole i©mtand Yazmin Coebl Coehlo, the first
psychologist who worked with B.G. has been eyt by the District for three years as a school
psychologist. (AR 12 § 2.) She graduated frN@ational Louis University with a Master’'s
Degree in special educatiomd holds an lllinois type 73 dense as well as a bilingual
certification in Spanish. (AR 12 § 3.) Cintrahe second psychologist who worked with B.G.,
has been a lead psychologist with the District for the last eight years and has been employed by
the District for ten years. i@r to becoming a psychologist, eshvas a first grade teacher for
seven years and a special education teacher for three years. (AR 15 at  20.) Cintron holds
Bachelor’'s and Master’s [@eees in bilingual speciaducation. (AR 16  21.)

Coehlo administered two testhe WISC-IV, alongvith the WISC-IV'sten core subtests
on the WISC-1V, and the BASC-II. She used the testlts to obtain a full scale IQ for B.G.
(AR 13 at 1 5.) Coehlo left for maternity leavéeafadministering these tests, and she shared the
results with Cintron before leang. (AR 13 § 17.) When Cirdn began working with B.G., she
attempted to administer an additional test, tiH&K, to assess B.G.’s academic skills, but B.G.
was uncooperative throughout the teshdering those scores unreliabléAR 18 § 33.)

At the hearing, Cintron testified aboBtG.’s cultural and language background— that
Spanish is spoken in the home, but B.G. isipmit in English, whictshe observed both in the
classroom and in her communications with B{&R 16 { 25.) She alsaterviewed J.A.G., and

noted that J.A.G. expressed concerns witB.B.“daily living andfunctional communication,”

*Plaintiffs question why Cintron “was not even willing to trgttag B.G. in a different room.” (Dkt. 43 at 13.) But
nothing in the testimony indicated a lagkwillingness on the part of the assassoln the testimony Plaintiffs cite

to, Cintron who was asked, “Q: did you consider doing the testing in a different site?” and sheedngwjo. We

test in the schools.” (AR 2356.) More importantly, Cintron testified that she regularly performs such tests, and
when Plaintiffs’ counsel asked whether she sought suggsstin how to complete the test, she testified that she
did. She specifically testified thahe asked his teachers, who respondatiBhG.’s unwillingness was consistent

with his behavior in class. (AR 2357.)



(AR 691), and needs assistance waking up on éintereminders to brush his teeth. (AR 689.)
Cintron also testified about B.G.’s family hisgpparticularly the period during which his father
died and DCFS placed B.G. in the care of his aunt. (AR 17 § 27.)

The IHO discussed and considered the emmade by the psychologists in administering
the tests, but nevertheless, she found their tesgneredible and persuasive. (AR 21 at § 50.)
For example, she acknowledged that Coehlo enteeh she failed to note that she used some
Spanish while administering the WISC-1V tegAR 13 § 11; § 17.) But Cintron also testified
that B.G. did not struggle spking or understanding Englismdaconsistent with the testimony
of other District witnesses, she stated th&.Bvas more comfortable in English. (AR 13-19;
2441-2442; 2312; 2372-74.) Cintron also concededstiatshould not haveadsified B.G.’s 1Q
score of 71 as “borderline,” in her report, becatiseas in fact a failing score. The IHO found
that in spite of the “bordarle” classification, the score wéswv enough that the IEP team was
on notice and considered whether B.G. mightehan intellectual disability. (AR 14-15, | 16;
AR 17 1 36.) Finally, Cintron failed to include drscore” pertaining tdalse positive responses
in the BASC-2 test. None of these errdi® IHO found, invalidated the assessments because
none were reviewed in isolation. Instead, thst tesults were compared for consistency, and
brought to the IEP team for furthermaparison and input. (AR 18 § 31.)

Cintron determined that B.G. was eligilbte services under the etional disability and
special learning disability categes. (AR 38 T 40.) Cintron didot believe that B.G. had an
intellectual disability.

Speech and Language Assessment
The speech and language pathologist, yodHartin, has been employed by the District

for twelve years, and pnido that she worked ia skilled nursing facity as a speech language



pathologist. (AR 23 at § 59. She earned her graduategoee in Speech and Language
Pathology, is licensed in the Statklllinois with a certification inclinical competence, has an
early intervention credential, and is a member of the American Speech and Hearing Association
(ASHA). (AR 23 1 59; 2612-14.)

Martin evaluated B.G. for speech and largpiaervices in September 2014. (AR 24 at
60.) She observed B.G. communicate in bothlisamal large educational settings. (AR 25 at |
66.) When she interviewed B.G. one-on-one, Bo&l her he preferred tepeak in English, and
he was able to maintain an appropriate coratems and was attentivand cooperative. (AR 25
at § 67.) B.G.'s teacher repedt to Martin that B.G. did notalk much in class, but his
articulation was clear and thetder could understand him withalifficulty. (AR 24 at § 62.)

Martin administered several assessmeintduding an Oral Motor Assessment and an
informal Voice Assessment, and both renderedltesiiat B.G. was furimnal for educational
purposes. (AR 26 at § 68, { 69.) Through an Articulation Assessment, Martin learned that B.G.
occasionally substituted “f” in placof “th.” (AR 26 at § 70.) Man also performed two formal
evaluations, the Peabody Picture Vocabuldrest (PPVT-llIl) and the Comprehensive
Assessment of Spoken Language (CASL). B.@&& results for the PRTrevealed B.G. had
moderate deficits in receptiwecabulary. (AR 26 &f 71.) The CASL revealed the same; his
scores were either just below average oth@ average range. (AR 26 at § 72.) On cross
examination, when Plaintiffs’ counsel questidnghy Martin did not perform the Mean Length
of Utterance test (MLU), Martin explained ttslte had considered the MLU, but decided against
it because the test is not typically used for ckidB.G.’s age. (AR 29 at T 83.) She testified
that research supports that positiond.)( Martin also reviewed an outside assessment, the

Lindamood-Bell, procured by J.A.G. (AR 28 at § Martin articulated heconcerns that this



tool was incomplete because, although it pitedi scores and recommendations, it failed to
provide any descriptions the evaluator’s findings.Id.)

Martin determined that B.G. was impadr in receptive language, and the consistent
results of the PPVT-Ill and the CASL testgpported her position. (AR 28t {1 85.) Martin
admitted that she lost her sphetesting protocols after tH&P meeting, and was unable to
produce them at the hearing. RA28 at { 81.) The IHO found thtitis did not invalidate the
scores and report, becauser lmeport was comprehensive and assessed B.G.'s needs and
formulated speech and language goals. (AR 2829 81.) Finally, Martin testified on cross
examination that reading skills was an aregobe her expertise, and that she deferred to the
District’s reading specialist(AR 30 at § 87.) Her reluctance ¢ove opinion on subject areas
outside of her area of expedigontributed to the IHO’s findg that she was a credible and
persuasive witnessd()

Physical Therapy Evaluation

Andrea Alter has been a District employeetfoee years. (AR 31 at § 94.) She holds a
Doctorate in Physical Therapy from Boston UWarsity, and is a licendephysical therapist in
lllinois and a member of the Americ&ysical Therapy Associationld()

Alter conductedcher physical therapy evaltian of B.G. on October 24, 2014. (AR 31 at
1 95.) Based on her observations during cleesess, lunch, and transitions in between those
subjects, Alter observed that B.G. was ableitaupright in class, both on a chair and on the
floor, and that he was able to Wand navigate halls, stairand other obstacles(AR 32 at
98.) He also demonstratedamstg performance with gross too skills. (AR 33 at { 103.)
B.G.’s physical education teacher reported to Alter that B.G. participated in gym class, spoke up

for himself when he needed breaks, and redenexessary curriculum modifications. (AR 32 at



19 99, 106.) Additionally, B.G. mafter school on a weekly basis with the school social worker
for twenty minute sessions of intenatcuit training. (AR 32 at § 100.)

During the formal assessments, B.G. demaitstk decreased enduranidegly due to his
obesity and other medical conditions. (AR 839 101.) At times, B.G. was unwilling to
participate in the formal physical assessments, and so the results of some of those tests, Alter
noted, were not accurate because she hadB€&2nmove much more outside the assessment
times. (AR 33 at 1 101.) Ultimately, Alteodnd that his endurance was not an issue for the
short transitions required during teehool day. (AR 33 at 1 101.)

Alter concluded that B.G. independenthccessed the education environment, and
therefore did not need physical therapy smsi (AR 33 at § 103.) Instead, she recommended
modifications and accommodations in physicalcadion areas due to his decreased endurance.
(AR 33-34 at 1 103.)

Occupational Therapy

The occupational therapist, Rebecca Cassidgnisutside contractor with the District,
and she is employed by Health Pro Rehabititgtia private rehabilitation facility. She has
worked with the District for twenty-seven years. (AR 35 409.) She supervises occupational
therapists in the District and provi&lgrofessional development trainingld.Y She has a
Bachelor of Science in occupational therapy, ahd is licensed in lllinois and certified in the
USC Sensory Integration andaiRis Test. (AR 35 at 1 110.)

Cassidy evaluated B.G. on September 19, 2014. (AR 36 at | 113.) B.G.'s teacher
reported to Cassidy concerns abBuG. completing work and fowing routines. (AR 36 at
115.) After observing B.G. ithe classroom, Cassidy followdlG. through daily transitions,

observing his sensory processing, movement, irtieragvith other students, and strategies to



get from place to place. (AR 36%tl16.) She observed that BM&as able to access the school
environment without difficulty, and that he cdyperform self-help activities such as managing
the bathroom independentlyAR 36 at  117; 1 118.)

Cassidy administered formal assessments, including the McMasters Writing Assessment,
and B.G. was able to copy work legibly, completing 50 letters per minute, within the appropriate
range for a sixth grade student. (AR 37 at T 12@owever, due to B.G.’s unwillingness to pay
attention, the resultsf the Visual Closure subtest of theM@opment Test of Visual Perception
(DVPT-A) were not reliable.(AR 37-38 at 1 121.) OveralCassidy noted that B.G. had the
physical skills to write, buputting thoughts on paper was difficédr him. (AR 37-38 at 1 120.)
Cassidy also evaluated his computer skillsg @8.G. was able to navigate an unfamiliar
computer, although his typing speed was below aeefagstudents his age. (AR 38 at § 122.)
She made recommendations to assist and iserBaG.’s speed in performing work, including
the use of Co-Writer or word prediction softean the classroom and increased keyboarding
practice 3-5 times a week. (AR 38 at {1 123.)

On cross examination, when Cassidy was ésidey she did not administer the Sensory
Profile School Companion, she eapled that the test was inappriape for a student as old as
B.G., and that her position was supported by rebea(AR 39 at T 124.Plaintiff's expert, Dr.
Goldstein, opined that there should have been follow up in the area of the Visual Closure subtest
of the VPT-A. (AR 40 at § 130.) Howeveedause Dr. Goldstein did not possess any licenses,
certification, or work experiare in the field of occupationagherapy, the IHQdid not qualify
him as an expert in the subjeand therefore found this teabny unpersuasive. (AR 40 at 11

133-135.) Cassidy determined that B.G. wasetigtble for occupational therapy services.

10



Nursing Evaluation

Frederickson has been employed as a schasknn the District fo twenty-one years.
Prior to that position, she wasarse assigned to the neur@sae unit at Children’s Memorial
hospital. (AR 41 at § 137.)

FredericksorevaluatedB.G. on September 25, 2014. (AR 4L 139.) She reviewed
his entire record and specifically B.G.’s poateatiance record. (AR 41 at { 139.) She noted
B.G. had hearing issues due to wax impaction thit he passed the hearing screening in 2013,
so she had not followed-up. (AR at  150.) She noted the time of hereport that B.G. had
been losing weight andsdaily oxygen was discontied. (AR 41 at 1 140.)

Frederickson requested B.G.’s list of metlmas from J.A.G. twice but never received
the list. Frederickson also discussed some ptbecerns about B.G.lsealth withthe physical
education teacher and social worker, and teBksred with her documentation from B.G.’s
physician which allowed him to participate imsol physical activities #hout restriction. (AR
41 at | 146.) In 2009, Fredgkson noted that B.G. shoulde monitored for increased
distractedness and inattention, but by 2014, ADHB n@t an area of suspected disability. (AR
44 at 7 154.)

Frederickson testified that B.G. has been oladisef his life. (AR 44.) She set goals for
B.G. relating to reading food labels, and BsBowed a willingness to try, but gave up after a
week. (AR 44-45 at § 156.) She also discuss&l'8lunches, and B.G. indicated he was eating
school lunches—which Frederickson determimexts healthier than those brought from home.

(AR 45 at { 156.)

11



Social Work Evaluation

The Social Worker, Jennifer Avilas, has beerocial worker in the district for the last
eighteen years. Avilas has a Bachelor's Degma@d a Master’'s Degree in Social Work and an
lllinois type 73 license. (AR 4t § 161.) She is fluent Bpanish. (AR 46 at 1 162.)

Avilas provided the Strengths and Daflities Questionnaire (SDQ) to both B.G.'s
current and former special education teachefrbe current teacher’s questionnaire yielded a
close to average rating, but his former teacher yielded a very high score indicating areas of
concern in lack of considering other’s feelings, sharing with others, disruptive behavior, failure
to follow adult requests, and poor work completion. (AR 47 at § 166.) Avilas observed B.G. in
his special education classroom on SeptemBe 2014, and B.G. wasslluptive and would not
take direction from his paraprofessal aide. (AR 48 at §172.)

When interviewing B.G. during the assessmshg spoke with B.G. in English and did
not encounter any language barrie(&R 48 at { 171.) Avilas terviewed J.A.G., in Spanish,
on September 24, 2014, for approximately one ho(R 47-48 at | 168.) J.A.G. shared
concerns about B.G.’s poor academic succels) (J.A.G. also shared that she thought B.G.
was unable to verbalize his frustaats; for example, he would kickA.G.’s car after not getting
what he wanted in a store, and she struggles getting him to take aldgthAv{las also testified
about B.G.’s family and living situation, includinigat the family lived in a small apartment, and
that they received social watke benefits. (AR 47-48 at { 168.)

Avilas recommended social-emotional ameoodations be implemented throughout the
day and gave specific instructions. (AR 49fall74.) She also recommended social work
minutes be increased and indirecnsultative services for B.G(AR 49 at § 174.) If J.A.G.

chose to pursue outside counsgli specifically relating to B.G. grief from the loss of his

12



father, Avilas offered to prode recommendations for professitse the community. (AR 49

at § 174.) Avilas agreed with the determinaticeat tB.G. had an emotional disorder based on his
poor motivation, behavioral concerrend the trauma from the lose$ his father. (AR 50 at |
180.) At the IEP meeting, J.A.Gpecifically indicated that shegreed with the report and did
not note any concerngAR 49-50 at 1 177.)

Assistive Technology Evaluation

For eight years, Christa Lohman has worksdan Assistive Technology (AT) teacher on
a consultative basis for the District to assistletermining the approjate technology to meet
individual student needs. (AR 51 at § 182.) Prior to that, Lohman was a CPS teacher for four
years. (AR 51 at 1 182.) Lohman has a Bacldldtrts in special edtation with an emphasis
on behavioral disorders and mild to moderatgnitive disabilities, a Master's Degree, an
Assistive Technology certification from the Wbilitation Engineering Society of North
America, and an lllinois céfication in special edeation. (AR 51 at 1 183.)

The District identified B.Gs needs in the areas ofading comprehension, language
usage, written expression, and access to curricularnomplex text and reading expression. To
aid B.G. in those areas, the District re¢éeirhim to Lohman for an Assistive Technology
evaluation. (AR 51 at | 184.) For her Sspber 24, 2014 evaluation, Lohman interviewed
J.A.G., B.G,, B.G.’s special education teacla made classroom a@rgations. (AR 51-52 at
1 185; AR 53 at T 192.) In determinirige appropriate technology, Lohman took into
consideration B.G.’s classroom teacher’s deteation that his reading level was pre-K. (AR 54
at 7 196.)

Lohman used the protocol comprised bg tBeorgia Project for assistive technology,

because there are no standardigestocols in lllinois. (AR 52 aff 187.) The philosophy is to

13



try support, see how it works for a student, arehthliminate or modify accordingly. Lohman
tried various technologies to assist B.G. Shentbthat B.G. was motivated to use a speaking
dictionary, which helped withhis reading, so she made a recommendation for integrating
appropriate use of the dictionary. (AR 52 at §.18.ohman also tried word prediction software
programs, specifically Cowriter and Write Gautl, which both worked for B.G. and so she
added the programs to her recommendation. (AR 52 at § 190.) She tried a portable word
processor with auditory feedback to see ifwbuld assist B.G. in writing sentences more
independently, but that technologyd not seem to increase B.G.’s ability. (AR 52 at { 189.)
Similarly, text to speech software did not apptaincrease B.G.’s ability to comprehend in
reading. (AR 52 at 1 191.) Lohman alsaifiesl on cross examination why she did not use
certain technologies, such dsook share.” (AR 57 at 05.) Technology recommendations,
she explained, should support a student in devedoprof specific skills rder than take over
those skills. (AR 55 at 1 199.)

Lohman recommended the use of desk tugh lap top computers, a speaking dictionary,
Cowriter, and WriteOutloud. (AR 54 at {1 193.phman showed these technologies to J.A.G.;
J.A.G. did not express any concerns, and seemed to be in agreement with the recommendations.
(AR 54 at ¥ 194.) Irher opinion, with theconsistent use ofethnology, and consistent
attendance, B.G. would be able to write selveeatences independentiythin a year. (AR 56

at  201.)
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Plaintiffs’ Expert Witnesses

Plaintiffs presented the expert testimony Dr. Goldstein to rebut the District's
psychologists. (AR 22 § 51.) Plaintiffs requedieat Dr. Goldstein beansidered an expert in
each of the seven areas that Plaintiffs had regdest IEE in. (AR 22 at 1 53.) However, based
on Dr. Goldstein’s educationxgerience, and credentials, the IHO found Dr. Goldstein was only
an expert in the field gbsychology. (AR 22 at § 53.)

Dr. Goldstein had never met B.G. or JA.GAR 22 at  52.) He did not conduct any
interviews with school staff omake any classroom observation@®R 22 § 52.) He testified
that the psychological evaluati was insufficient because itil&d to consider ADHD symptoms
and indications of intellectual shbility. (AR 22 at § 54.) DiGoldstein further criticized the
administration of the WISC-IV drause of possible language translations, and for failure to
obtain cooperation during testingAR 22 at 1 55, 56.) Based the evidencdahe IHO found
Dr. Goldstein’s testimony crediblaut unpersuasive. (AR 23 at 1 58.)

Plaintiffs also sought to qualify Dr. Carolirgailey as an expert ithe area of speech
language pathology. Dr. Bailey @spsychologist/social worker, but she is not a certified speech
language pathologist in lllinois amsinot licensed or certified to lier speech services. (AR 30
at 1 90.) She is familiar with the CASL in the context of a neuropsychological evaluation, but
has never personally administered the assessni@m.30 at § 90.) Based only on a review of
the record, Dr. Bailey testified that the additioG&ASL subtests should have been performed to
identify B.G.’s language needs. (AR 28-291d1.) The IHO found the testimony credible, but
unpersuasive because Dr. Baildi not evaluate B.G., conduclassroom observations, or

interview school staff. (AR 31 at 1 92.)
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[I. Standard of Review

Under the IDEA, the district court “(i) shaeceive the records of the administrative
proceedings; (ii) shall hear addial evidence at the request afparty; and {ii) basing its
decision on the preponderance of &wdence, shall grant such relig$ the court determines is
appropriate.” 8 1415(i)(2)(C).

The applicable standard of review is not “an invitation to the courts to substitute their
own notions of sound educationallipg for those of the school ¢horities which they review.”
Bd. of Educ. v. Rosg86 F.3d 267, 270 (7th Cir.2007) (quotiBd. Of Educ. Of the Hendrick
Hudson Cent. Sch. Dist. Rowley 458 U.S. 176, 206 (1982)). ndeed, “courts lack the
specialized knowledge and expegemecessary to resolve persistand difficult questions of
educational policy.Heather S. v. State of Wid25 F.3d 1045, 1054 (76ir.1997) (quoting
Rowley 458 U.S. at 208)ee also Grim v. Rhinebeck Central School D#&t§ F.3d 377, 382
(2nd Cir.2003)(“the sufficiency of goals and strategies in an IEP is precisely the type of issue
upon which the IDEA requires deference to the eigenf the administrative officers.”) Thus,
courts must give “due weight” to the deterations made during the mihistrative processld.
The party challenging the decision has thedbn to show that the preponderance of the
evidence did not support the hearing officer's decisiBmanston Cmty. Consol. Sch. Dist. No.
65 v. Michael M.356 F.3d 798, 802 (7th Cir. 2004). And, litkee IHO, the court is required to
“give deference to the opinions of professioaducators as regards educational issugsé
Brad K, 787 F.Supp.2d at 738.

Pursuant to IDEA, a studenitiv disabilities is entitled ta FAPE designed by the child’s
school district to meet his or her particuteeds. 20 U.S.C. §1400(d)(1)(A) (2010). To protect

the informed involvement of the parents inveleping the education pcess for their child,
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IDEA requires the states toquide numerous procedural sgfards, including “an opportunity
for the parents of a child with a disability . . . to obtain an independent educational evaluation
[“IEE"] of the child.” 20 U.S.C.8 1415(a), (b)(1) (2005). Ehparents of a student with
disabilities has the righto obtain an IEE of their child giublic expense if: (1) the parent
disagrees with an evaluation olked by the school distt; (2) the district files a due process
complaint and an independent hearing officer fittus district's evalu#on inappropriate; and
(3) the independent hearing officer finds the parent’s IEE meets the necessary criteria for that
type of evaluation 81415((), (6), (d)(2)(A).
[I1.  Motion to Supplement

Accompanying their motion to reverse the adiitmn decision, Plairffs filed a motion to
supplement the record with five tEkits, and assert that “[w]hilaone is critical to student’s
case, they will assist the court in weighing theipariclaims.” (Dkt. No. 48 at 1.) The Seventh
Circuit has delineated a slidingade approach to this issue: the more new evidence on appeal,
the standard of review becomless deferential to the IHO; tihess evidence taken on, the more
deference to the IHOAlex R. v. Forrestville Valley Cmty. Unit Sch. Dig€75 F.3d 603, 612
(7th Cir. 2004). Even so, if a court taken mounds of new evidence, it should proceed
vigilantly to avoid legal errorthe district court must consulteatadministrative record and cannot
conduct a triade novo Id; see also Monticello Sch. Dist. No. 25 v. GeorgelD2 F.3d 895,
901 (7th Cir. 1996) (A districtaurt must be “careful not to allosuch evidence to change the
character of the hearing froone of review to a trialle novd’) (quoting Town of Burlington v.
Dep’t of Edu, 736 F.2d 773, 791 {1Cir. 1984), affd sub nom. Sch. Comm. of Town of

Burlington, Mass. v. Dep't of Educ. of Magk/l U.S. 359 (1985).).
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The first proposed exhibit is a case lawbmission inadvertently omitted from the
hearing record (Dkt. 48 at 2);dlsecond exhibit is B.G.’s counsel’s complete closing argument
at the hearing (Dkt. 48 at 2); th@rd exhibit is a testing manudmproperly excluded” from the
hearing (Dkt. 48 at 3); and the fourth and fiékhibits include the IEEs by Mara Lane and Ari
Goldstein for which Plaintiffs seek reimbursemé@kt. 48 at 4). The Qurt grants Plaintiffs’
motion with respect to the case law subnoigsi and closing argumentThe Court denies
Plaintiffs’ motion with respect tthe remaining three exhibits.

The Court denies the motion with respect totthel exhibit, the blak testing protocols.
During the hearing, the IHO askethintiffs’ counsel the purpos# introducing the blank CASL
protocol. (AR 2723-2724.) Counsiar the District argueé that it was not the actual protocol
used in assessing B.G., which wenesplaced after the IEP meetingld.j The IHO sustained
the objection, but permitted Plaintiffs’ counseldaestion the District's speech and language
evaluator, Martin, about whether slitetl out the protocol completelyld() The IHO also gave
Plaintiffs the opportunity to argue the significe of CASL and question witnesses regarding
administration of such testing, and the IHO haglliknefit of that testimony in reaching its final
determination. Had this been the only test administered by the speech pathologist, the blank
protocols might carry more weight in the Cosinteview of the record— but it was only one of
the assessments she administered. The Gees no reason to disturb the IHO’s ruling, and
Plaintiffs do not providany citation demonstrating that thevas a legal error in its decision.

Next, Plaintiffs move to supplement thecord with IEEs performed after the
administrative hearing.  Plaintiffs contentthat comparing the independent assessments
eventually obtained could help clarify what wang with the Districtsassessments. (Dkt. 48

at 4.) While the Court may tala@ new evidence, granting Plaffgi request would result in a
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trial de novo The appropriateness ah IEP “can only be judged by examining what was
objectively reasonable at the time [the team created the IBW®.B. ex rel. Berns v. Hamilton
Southeastern Schoolé68 F.3d 851, 863 (7th Cir. 2011) (intel citations omitted.). Plaintiffs
do not provide binding case lawyr any case law at all, thaemonstrates supplementing the
record with IEE’s obtained after the adnsimative hearing would be appropriate. Warren G.

v. Cumberland Co. Sch. Distited by Plaintiff, the Third Circuit reviewed a case in which the
IEEs had been done prior to the administeahearing. 190 F.3d 8@7-88 (3d Cir. 1999).
Supplementing the record with post-hearing evadnatiwvas not an issue before the trial court.
Id. At the administrative hearing,gnHHO, like the hearing officer iNVarren compared the
available outside reports, qutuced by Dr. Goldstein and DBailey, to those done by the
District.

The IHO found that the Districtsvaluations were appropriateThe directive within the
regulation is: “If the public agendyles a due process complaimbtice to request a hearing and
the final decision is that the agcy’s evaluation is appropriatbe parent still has the right to an
independent educational evatign, but not at public expense 34 C.F.R. § 300.502(b)(3)
(2006) (emphasis added.) Plaintiffs had thetrtghintroduce any IEEs which had already been
performed at the hearingd.§ 300.502 (c). Nothing in the statuindicates that parents should
expect reimbursement for private IEEs perforraéidr a due process hearing in which the IHO
determines the school district's evaluations wap@ropriate; nothing ithe statute gives the
district court authority to review such subseguéEs when reviewing an IHO’s decision; and

Plaintiffs do not cite to any case law or regulations which support their position.

® This is the only case law cited to in Plaintiffs’ brief in support of their Motion to Supplement.

® Defendants also state that in oréiereimburse under IDEA for the twevaluations, a new due process hearing
must be initiated. §1415(b)(1), (d)(2)(A)— but the Court dugissee that direction in the cited passages. (Dkt. 53
at 15.)
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IV. TheAdministrative Hearing

Before addressing Plaintiffs’ arguments regagdhe IHO’s procedural and legal errors
at the Administrative Hearing, the Court makes thireshold observations. rkt, Plaintiffs must
demonstrate that the IHO made some legal error for this Court to reverse the d&esidsrad
K., 787 F.Supp.2d at 738. Plaintiffs’ motion is scavoecitations to casews the regulations,
and sometimes even lacks citations to the retoBcond, J.A.G. was pesg, with counsel, at
the IEP meeting. J.A.G. did not object to, express disagreement with any of the reports
presented at the meeting. She also did not oljken the District’s professionals spoke to her
prior to the IEP meeting regarding their assessmemisile a parent’s failure to object to an IEP
does not waive their right to challenge, it “cagtmificant doubt on therontention that the IEP
was legally inappropriate[.]'T.G. ex rel. T.G. v. Midland Sch. Dist.848 F. Supp. 2d 902, 916
(C.D. lll. 2012),aff'd sub nomGiosta v. Midland Sch. Dist., B42 F. App’x 523 (7th Cir. 2013),
as amended (Nov. 5, 2013) (quoti@grlisle Area School v. $tt P. By and Through Bess B2
F.3d 520, 536 n. 8 (3rd Cir.1995)).

Turning to the Motion, the Court will first ddess alleged procedurairors by the IHO.
Next, Plaintiffs’ more broad arguments cangoenmarized as follows: 1) the IHO excused the
district from addressinB.G.’s language needs (Dkt. 43 at 2B)the IHO improperly shifted the
burden of proof to Plaintiffs at the hearifDkt. 43 at 4); 3) thdHO presumed assessor’s
expertise without evidence (Dkt. 48 5); 4) the IHO excusede&hdistrict from appropriately

assessing B.G.’s disabilities, (Dkt. 43 at Hinally, the IHO, according to Plaintiffs, erred in

" In the entirety of their brief, Plaintiffs do not cite to a single Seventh Circuit decision and, in fact, only
have one citation to a district court even within @igcuit. Plaintiffs failed to cite any case law and do

not flesh out their legal position in any depth—which results in waiee. United States v. Hassebrock

663 F.3d 906, 914 (7th Cir. 2011) (finding the argument was “decidedly underdeveloped and therefore
waived”); United States v. Foste652 F.3d 776, 793 (7th Cir. 2011) (“As we have said numerous times,
undeveloped arguments are deemed waived ([ifi)ernal quotation marks and citation omitted).
Defendants’ brief does not fare much better.
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finding each of the individual assessments appatgr None of these arguments convince the
Court, by a preponderance of the evidence, tlealHl® erred such that reversal is warranted.
A. The IHO’s Procedural Rulings

Procedural violations committed by the hearing officer at a due process hearing only
violate the IDEA if they “result in the loss of educational opportunityéather S.125 F.3d at
1059;see also James D. v. Bd. of Educ. dfaksic-Tripp Cmty. Consol. Sch. Dist. No. 1622
F. Supp.2d 804, 819 n.11 (N.D. 1l 2009). IHOs haweittherent authority “to manage hearings
to avoid needless waste and delal.S. v. Bd. of Educ. of Lansing School Dist.,188. 14-cv-
10052, 2015 WL 3647759, *5 (N.D. Ill. June 11, 201B)aintiffs argue that the IHO did not
give Plaintiffs sufficient time to presentidence, the IHO impropserlexcluded and rejected
testimony, and the IHO improperly narrowed isstoegre-hearing concerns. (Dkt. 43 at 7.)

In reviewing the record, the IHO made sciint efforts to accommodate the parties and
their witnesses. The Prehearing Conference was held over the course of three days and a total of
nine hours in order to identifyssues to be adelssed, witness testamy, and the parties’
documentary evidence. (AR 4.) The hearing s&t for three days, and the IHO set time limits
on the witness testimony, but Plaintiffs’ counseleatedly ran over the atted time, and at the
end of the fifth day, the IHO dezd Plaintiffs’ request for a sixtday, and the hearing concluded
on March 9, 2015 at 5:30 p.m. (AR 6; 625.)o€ihg arguments were submitted in writing after
the hearing concluded. (AR 4-&12.) The IHO’s conduct was proper.

Plaintiffs next argue thabhe IHO should have found Dr. Gekgin was an expert in more
areas than psychology, but gime legal citation beyond FedéRule of Evidence 702, and do
not develop the Rule 702 analysis. (Dkt. 43 at Plpintiffs also assert that the IHO “rejected

broader testimony,” from their exgie without pointing to any spdi portions of the record in
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which this was doneld.) The IHO’s determinations regandi Plaintiffs’ experts were all well-
reasoned in her Final Determination. First, Boldstein admitted that he is not certified or
licensed in social work, speech/language @lathy, occupational therapy, physical therapy,
assistive technology, or nursing, and accordingly @ found him to be an expert solely in the
field of psychology. The Court sees no legal emothis determination. Next, Dr. Goldstein
never met B.G., did not evaluate him, and did imérview any of B.Gs teachers or other
school staff (AR 3085; 3459.) Dr. Bailey simliadid not evaluateB.G., did not conduct
classroom observations, and did not conductiaigyviews with schoastaff. (AR 2259, 2567).
The IHO took this into consideration in detemmg how much weight to give the expert
testimony, and Plaintiffs do not cite to any legal support thathssinappropriate.

Finally, Plaintiffs assert that the IHO properly narrowed pre-hearing concerns. (DKkt.
43 at 7.) During the pre-hearingetiHO stated to Plaintiffs thaihe IHO wanted to “define the
issues as Parent’s counsel believes them twithea reasonable degree of specificity — tying
your contention that specific eudtions are ‘inappropriate’ to éhspecific sections of IDEA
pursuant to which you believe them to be ‘inaggpiate.” (AR 420.) Atthat time, Plaintiffs’
counsel made the same argument she does herthithatas an “inappropriate narrowing” of the
issues leading up to the hearing. (AR 467.)er€hs no supporting case law demonstrating that

the request was inappropriate.

® Plaintiffs acknowledge that the experts “underwent extensive voir dire.” (Dkt. 43 at IhOpre-hearing
communications, the IHO explained that, “the District is objecting to the Parent’s experts, | will allow the opposing
party to “voir dire” the witness with respect to his or her qualifications. | will then make a determination as to
whether the witness is ‘qualified’ as an expert[.]" (ARB43The record also demonstrates that Defendant’s counsel
worked to accommodate Plaintiffs’ experts’ schedule, this included working around Dr. Bailey’s edbethaking

pain killers for a knee injury. (AR 497.)
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Moreover, Plaintiffs fail to describe how any of these three procedural violations resulted
in the loss of an edutianal opportunity to B.G.See Heather S125 F.3d at 105%ee also
James D.642 F. Supp. 2d at 819 n.11.

B. B.G.’s Language Needs

The IHO’s legal conclusions appropriatefddressed B.G.'s language needs. In
evaluating a child, the educational agency mustienthat assessments are “in the language and
form most likely to yield accurate informatiom what the child knows and can do academically,
developmentally, and functionally[.]” 20 U.S.C.148%B)(ii) (2016). The IPP team must, in the
case of a child “with limited English proficiepcconsider the language needs of the child as
such needs relate to the child’s IERd. § 1414(d) (3)(B)(ii).

Plaintiffs emphasize the District’'s failure to assess B.G.’s Spanish language needs, and
that the IHO overlooked the issue. (Dkt. 4318t11, 20-21 ) The IHO actually found that by
giving the tests in English, the District wasaccordance with 34 CIR. § 300.304(c)(1)(ii),
because this was the form “most likely to giglccurate information.” The IHO’s finding that
B.G. was proficient in English is supportedthg multiple professionals who assessed B.G. and
testified about their communicatis with the student at the dpeocess hearing. (AR 13-19;
2312; 2372-749) Of the two psychologists who asses&G., one holds a bilingual Spanish
certification, and the other holds a certificate im8ph special educatiorRlaintiffs do not meet
their burden of demonstrating, by a prepondegaof the evidence, that the IHO committed a

legal error with respect 8.G.’s English proficiency.

*The District's psychologist, Cintron, stated that English was B.G.’s primary language for pracessing
elaborated that “when you ask [B.G.]dileven in the 1Q test when you ask him questions, that's the language he
responds back in or it's the only language he is responigihg AR 2382.) She further testified that B.G. was not

an English learner. (AR 2381-2382.)
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C. Burden of Proof

The IHO acknowledged that the District had the burden of provangpbropriateness of
the evaluations. (AR 59.) (citingoard of Education of Murphysboro Community Unit School
District No. 186 v. lllinois State Board of Educatj@l F.3d 1162, 1167, 1169 (7th Cir. 1994).).
Nevertheless, Plaintiffs assert that the IHGiaperly shifted the burden to Plaintiffs, because,
in the IHO’s findings, she notedahDr. Goldstein could not “defitively state” that errors made
by the District’'s psychologists mdered the assessments invali@Okt. 43 at 4. Plaintiffs
suggest that this forced Plaiifgi to prove that the District'®rrors rendered the assessments
invalid. The IHO’s findings did not hinge on D&oldstein’s testimony. The IHO’s conclusion
was based on the variety of tools and assessnienfsychologists used with B.G., and that she
found them to be persuasive and credible witnesses.

The IHO also confronted the errors madage the psychologists in her findings. Dr.
Goldstein testified that WISC-IV requires integpve caution for students not proficient in
English. (Dkt. 43 at p. 11.) Coehlo admitte@ std not know the WISC-IV required interpretive
caution. However, Dr. Goldstein further testifie@tthf B.G. was fully proficient in English,
then the WISC-IV could be administered correatlighout cautions. (AR 3318.) Therefore,
Plaintiffs’ position that Coehlerred in not proceeding with interpretive caution presumes B.G.
lacks English proficiency, and the evidence onrdeord contradicts that presumption. Coehlo
also used some Spanish in administering the WISC-IV and did not note it. (AR 15 at | 17.)
Both parties agree that this was inappropriéBeit because no test was viewed or analyzed in
isolation, and the results of tNgISC-IV were confirmed by othdests administered to B.G. in
English only, the IHO did not find that these esrinvalidated the psychological assessment.

(AR 18 at 1 31.).
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D. Assessor Qualifications

Plaintiffs assert that the IHO “disregarded extensive information that B.G.'s assessors
were not sufficiently trained a@nknowledgeable,” and instead prifijnfer[ed] sufficiency of
knowledge from hiring and prortion decisions[.]” (Dkt. 43 a6.) The qualificdons of the
District’'s assessors went well beyond simplinigi and promotion decisions. The assessors each
had multiple degrees, licenses, and years ofreqpee in their respective fields. (AR 12, 15-16,
23, 31, 35, 41, 46.)

E. Assessing for Suspected Disabilities

In general, the goal of a school's evaluatigrio “determine whether a child is a child
with a disability” and td'determine the educatiohaeeds of such child.”8 1414(a)(1)(C)(i)().
The regulations broadly define “spic learning disability” as “alisorder in one or more of the
basic psychological processesalved in understanding or in agi language, spoken or written,
that may manifest itself in the imperfect abiltty listen, think, speak, rdawrite, spell, or do
mathematical calculations.” 34 C.F.R. § 300.8(c)1qr007). Plaintiffsassert that the IHO
failed in excusing the District’s failure to assess for certain disabilities, and inappropriately
applied other labels.
Labels v. Needs

Plaintiffs assert that, insaessing for disabilities, the IHO incorrectly believed that what
mattered most was B.G.’s needs, even if detengithe exact labels proved difficult. Based on
this belief, the IHO made a “falskabels’ versus ‘needs’ dichotoni (Dkt. 43 at 5.) However,
Plaintiffs fail to develop their argument thtte IHO discounted the importance of “labels.”

Plaintiffs cite to Warren G. v. Cumberland Co. Sch. Disbut the facts are entirely
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distinguishable in the Third Circuit's decisith.190 F.3d 80 (3d Cir. 1999). Marren the
district court had affirmed a special eduoatipanel’'s decision findinghat even though the
school’'s evaluations clearly vatied IDEA, the panel deniedimbursement on the basis of the
parents’ inappropriate conduduring the proceedings. Heréhe IHO did not find clear
violations of IDEA but wihhold reimbursement on somehet basis. The administrative
decisions cited to also do not hddrintiffs. For example, iI€PS Case 4041, 44 IDELR 294
(ISBE 2005), the school district béatly ignored the student’s needise social worker testified
and suggested the student mightpsgchotic, and then there was follow-up or referral made
to a psychiatrist or school psychologigtl. at 3. No similar facts exisn this record. Cintron
testified that B.G.’s irregular attendance matitermining the precise label difficult in the
assessment that took place thaary but that ultimately the IE@am addressed his needs. (AR
63.) The Court sees no legal error in the IHO crediting that testimony in finding the assessments
were appropriate.
ADHD

Plaintiffs also assert that the Districiléa to assess for ADHD.Plaintiffs argue that
“[i]dentifying ADHD is feasible and necessargdacannot be foisted bysliricts onto parents or
doctors.”CPS 22 IDELR 1008, 3-4 (1995). But ther® no support that identifying ADHD
should be “foisted” onto the Districts, either. the administrative decision Plaintiffs cite to, the
parents already had obtained a diagnosis oHBLCfrom a psychologist outside of the school

district. Although the school distt knew of the diagnosis ithat case, the district “put

10 plaintiffs additionally cite t@ decision that was vacated anthaaded by the Seventh CircuiBoard of Educ. of

Oak Park v. ISBE & Kelly E21 F.Supp.2d 862 (N.D. Ill. 1998), overruled on other groundddayd of educ. v.

Kelly E, 207 F.3d 931 (7th Cir. 2000). However, the Seventh Circuit did not overturn badee rposition

cited for. This still does not heplaintiffs because the studentKelly E. had already been diagnosed with ADHD,

and therefore the District was required to address both her ADHD and LD, and had not done so. There is no similar
allegation here that the District failed to address a known diagnosis.
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themselves in a position at the outset of not being able to substantially verify [the student’s]
diagnostic profile.” Id. at 3. Here, there was rautside diagnosis that ahDistrict failed to
consider.

The District did not ignore evidence of@:s possible symptomsf ADHD. (AR 63,
70.) The IHO concluded that ADHD is a medidagnosis. The IHO further found that B.G.’s
2009 Psychological Evaluation Repaortlicating symptoms of ADHD was unreliable because it
was outdated. Moreover, the report gave Q. five years to follow up on possible ADHD,
which she never did. (AR 57 at § 210.) TH®OIdid not commit an error in finding that the
District sufficiently considered ADHD.
Intellectual Disability

Plaintiffs assert that the District may hawessed a diagnosis of an intellectual disability.
District-psychologist Coehlo concedes that shestiefined” B.G.’s score as “borderline” on the
WISC-IV test. The borderlinescore, Plaintiffs suggest, mahave indicated intellectual
disability. (Dkt. 43 at 8.) But, while Coehtmnceded that she sholidve used a term other
than “borderline,” she furtheexplained that a pshological report inisolation does not
determine eligibility for learning dabilities, and more specificallif,a test score is unreliable,
then the team relies more heavily on teadhput at an IEP meeting, (AR 2435), and B.G.’s
teacher did not express concernintéllectual disability. (AR 2438.)

Further, Plaintiffs’ position on B.G.’s possibigellectual disability isat times, puzzling.
For example, Plaintiffs assert that “CPS’s reptidt not even address tip@ssibility that B.G.’s
IQ was now in the intellectually disablednge; instead, it left the impression to any
knowledgeable reader that he mighimight not be[.]” (Dkt. 43 at 12.) While Plaintiffs seem to

stress the District’s failure tdetermine the exact labels, PUHiis then elicited testimony from
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Dr. Goldstein about how dangerous a label oféliectual disability” might be to a student.
Plaintiffs’ counsel asks Dr. Gdtein: “Q: And would it be a pity significant problem for a
student’'s medical records to say that he hadllectual disability if he did not? A: Oh,
absolutely.” (AR 3118.) Moreover, Dr. Goldsterplained that B.G.’s ‘f@vious history didn’t
indicate any type of intellectual disability.1d() The district-psychologists considered whether
B.G. had an intellectual disdiby, but based upon assessment ddexided against the label in
B.G.'s case. (AR 63.) The IHO did not commlegal error in finding thisestimony credible.
Emotional Disability

Plaintiffs also assert th&intron failed to an analyze B.G.’s IQ drop in determining his
exact disability, and that the IHO incorrectly gtited the drop to B.G.’'smotional disability.
But, as the IHO pointed out, the district-psyduss$t Cintron did review and consider the prior
WISC-IV scores, and noted regression in sevarabs. (AR 62.) Th®istrict assessors had
difficulty in determining whether B.G.’s falling 1@core was due to a learning disability or an
emotional disability, because dliiag 1Q score could beommon students with either disability.
Cintron testified: “Q: Is it unusuidor an 1.Q. score to fall fon the low average range to the
bottom of the borderline range? A: Actuallyc]sa profile that | see common in children who
have emotional disabilities.” (AR 2360.) TH¢O did not err when shaccepted the District’s
position. (AR 19 at § 36.)

According to Plaintiffs, the Birict also failed to distingusbetween B.G.’s grief for the
loss of his father and emotionakdbility. (Dkt. 43 at 19.) ThBHO cited to Cintron’s testimony
in which she explained the reasavisy B.G.’s behavior was typicaf a student with depression.

(AR 21 at 1 49.) And, even if sigrief contributed or formed ¢hbasis for B.G.’s depression,
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Plaintiffs do not propose how theptession should be treated differently by the District, or why
the grief would not qualify B.Gor an emotional disability.
F. The Assessments and IEP Report

The parameters for adequacy of a student’'s IEP were set foBdH. inf Educ. of the
Hendrick Hudson Sch. Dist. v. Rowl&s8 U.S. 176 (1982). The United States Supreme Court
determined that the student’s IERISt be reasonably calculatedotovide the student with some
educational benefit. EhIDEA does not require districts pyovide speciaéducation students
with the best education availaldeto provide instruction or saces that maximize the student’s
abilities. Instead, the Court statdtht school districts are requiremprovide onlya “basic floor
of opportunity” that‘consists of accest® specialized instiction and relatedervices which are
individually designed to provide soreeucational benefit to the studentd. at 201.

In Lolita, a case Plaintiffs cite fadhe school board clearlydinot produce a meaningful
IEP report. See Jefferson County Bd. of Educ. v. Lolit®%7, F. Supp. 2d 1091, 1109 (N.D. AL
2013). The case provides a helpful comparison. There, the district had not performed any
evaluations at all in the ared speech/language, occupational therapy, readind,transition
skills. And, in the IEP documgnon multiple pages, another student's name was typed in,
crossed through, and the plaintiff-student’'s name was written abdvat 1098-1099. Finally,
when the mother requested reimbursement fordERat had not yet been performed, the school
board did not file its own request for due gges hearing to defend the appropriateness of the
child’s program, ass required by IDEA.Id. at 1103. It was based on tipiocedural failure that

the court ultimately held reimbsement was appropriate. Throughbotita, the adequacy of
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the tests were not at issue, but instead the fact that the distticohperformed any testing at all
and then failed to even follow due process procedtres.

In this record, each assessor used a variety of tools and assessments in anticipation of the
October 2014 IEP meeting. The IHO went igp@at detail about why each assessment was
appropriate, and the appropriateness of the 6J&fa report. While “no IEP is perfectlZolita
S.,977 F. Supp. 2d at 1114, the IHO had a suffidoasis for finding this IEP provided a FAPE.
Psychological Assessment

Plaintiffs assert that thesychologists failed to accurfteassess and thoroughly analyze
the assessments. (Dkt. 43 at 7.) For exampla)tPiaicriticize Cintron because she “did not []
disclose class sizes, ratios, compositionhaver and language modeling, instructional
methodologies, curricula, expectations or managemtyle.” (Dkt. 43 at 8.) But there was
enough for the IHO to determine that the psyobwts adequately de#lwed the educational
environment. Cintron conducted classroom olesigns, and in her psychological assessment,
she went into specific detail regardithe composition of the classroon5e€AR 682) (“within
the general education setting he was gttinith a group of 4 other students and his
paraprofessional.*§ There is no evidence of legal erinrthe IHO's determination, based on

her extensive factual findings, that thggsologists’ assessments were appropriate.

™ The court inLolita does address one factual similatitythis case. There are indicas in this record that some

of B.G.’s behavior, lack of motivation, and poor attendance contributed tadk of success, and kglita notes,

these factors cannot be the basisaf@taim that the District denied @& and appropriate plic education.See Id.

at 115-116 (“[IJf the district has failed to alleviate [studelathftiff's] interest in school, that failure is not attributed

to its lack of effort and “does not constitute evidenca dénial of free and appropriate public education.”)

12 plaintiffs’ citations also fall shar Plaintiffs cite to a caséjarris v. District of Columbia561 F.Supp. 2d 63
(D.D.C. 2008), for the proposition that assessments are designed to monitor not just “follow” student progress. In
Harris, there was a lapse of two years betweensithool's evaluations of the stude&ee id at 68. Plaintiffs do

not allege an actual gap in the school monitoring him.
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Speech and Language Assessment

Plaintiffs argue the speech and languagessments were also inappropriate because the
speech pathologist, Martin, losktiprotocols after the IEP meeting, and the speech and language
assessment failed to identify B.G.’s statissa nonreader. (Dkt. 43 at 20.)

Ultimately, the Court agrees with the IHCatlthe harm in Martin losing the protocols
was not significant enough to render her assessimgmpropriate. The protols were lost only
after the IEP team had the chance to review théARR 2648.) Martin alsdestified as to why
she believed that the assessment was valid despite losing the protocols: “Q: Does the provision
of the protocols, or having the actual protocdises that invalidate yourpert or its findings in
any way? A: No. | still have my scores andill fave information in my report.” (AR 2650.)
Martin’s detailed testimony regarding her asseent, and her comprehensive report, were
enough to demonstrate that the assessments were appropriate even though she had lost protocols
after the IEP meeting. Moreover, Martin foutight, based on her assessment, that B.G. was
eligible for speech services; Plaintiffs’ argumemdty carry more weight if the District had not
conferred an educational benefit. (AR 2652.)

Next, Martin deferred to a reading specia$ten questioned about B.G.’s literacy. The
According to the IHO, her willingness to limit hstimony to her areaf expertise made her a
more, not less, credible witness. While Plaintiftsnplain the District failed to identify B.G. as
a nonreader, his reading capabilities are directly addressed in the IEP report, including specific
goals and benchmarks for thdudte. Specifically, the IEP regancluded a “measurable annual
goal: using a systematic multi-sensory apphoand phonics software, Brando will decode,

pronounce, and understand 50 unfamiliar words when reading with 85% accuracy.” (AR 761.)

13 |n this section, again, Plaintiffs fail to cite to teeord — including blank parenthetical, for example (AR ) (Dkt.
43 at p. 22.)
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Plaintiffs do not demonstrate that the speacid language assessment for failure to lose
protocols or failure t@xpound on B.G.’s literacy.
Physical Therapy

Plaintiffs’ main criticisms of the physical therapy assessment are that the report did not
address B.G.’s posture, and it did not addresgpdirs levels. (Dkt. 43 at 24, 26.) But, Alter did
address posture: “Q: [I]n yourpert does it mention posture? did note that he was able to
sit in a classroom chair and maintain his be¢éamwithout assistanceQ: So that’'s how you
evaluate posture, is looking at htwe can sit in a chair? A: Yelsalance and posture together.”
(3028.) Alter further testified that interveori for posture is onlympropriate “when students
demonstrate low tone and are not able to kkep bodies upright in a chair[.]” (AR 3029.)

Next, Plaintiffs assert that the IHO “mik&mly found that [Alter] had ruled out pain.”
(Dkt. 43 at 26.) The IHO stated that: “[d]ugimer evaluation, she asked student how he was
doing (re: pain) and he did not repartything.” Plaintiffs are correct that this statement is not
supported by the record. However, with the exception of this sentence, the IHO accurately
details Alter's testimony. Moreover, the nuns@s present at the IEP meeting and able to
contribute to any conversations about B.G.’s paithe decision whether to provide B.G. with
physical therapy services. J.A.G. was also ptesethe meeting and calihave contributed to
the conversation if there were issues of paut there is actually no significant evidence that
B.G. was, in fact, experiencing pain such thiagsical therapy was necessary. The IHO’s factual
error did not invalidate the legal determipat that the physical therapy assessment was

appropriate.
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Occupational Therapy

Plaintiffs assert that theccupational therapist, Cassidyeclared B.G.’s school-related
daily living skills based on ‘f-report and minimal obsertians.” (Dkt. 43 at 26.)
Specifically, Cassidy “was unaware of concerns about hygiedeCassidy’s testimony does
not support these conclusions. Cassidy perfdrenéormal assessment, the McMasters Writing
Assessment, and formulated conclusions about Babilgy to write. She also observed B.G. in
multiple environments throughout the school dagluding the classroom, during transitions in
the hallway, and during lunch indlcafeteria. (AR 2888.) She assed B.G.’s computer skKills,
and performed assessments of his typing sp&éd.record supports that Cassidy’s observations
were not minimal, and went beyond self-reporting.

Cassidy also never testifiedathshe was unaware of hygieoencerns. When Plaintiffs’
counsel asks “And did you note thet had — and you noted thatheed hygiene issues in that?”
(AR 2914), the District objected for lack dbundation, and the objgon was sustained.
Counsel’'s questions continuetaut whether hygiene is sometgithat could affect a student,
but counsel never actually returns to the qoestor otherwise elicited testimony that Cassidy
was unaware of concerns about B.G.’s hygiene.

Nursing Assessment

Plaintiffs do not prove,by a preponderance, thdahe nursing assessment was
inappropriate. For example, Plaintiffs assiwdt the nursing report wa‘misleading” as to
respiratory issues because Frederickson, the rdicsept include the information that B.G. had
refused to use oxygen when he was under ordedto so at school. (Dkt. 43 at 27.) But,
Frederickson reported that B.G. was no longer undeers to use oxygesp that information

was not necessary to the current evaluation.R 6X9.) As another exate, Plaintiffs argue
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that the nurse did very little taquire about B.G.’s absences. tBihe testified tdhe contrary,
and stated that she asked B.G. whether dtisences were illness related, and he replied
“sometimes he was sick and sometimes hedust’'t feel like coming to school.” (AR 3253.)
And, while at the same time Plaintiffs criticizke nurse for failure to inquire about B.G.’s
absences, Plaintiffs also assert thaG.’s absences “had remarkably little impact on his
education, however, since for years, whennditeg regularly, B.G. had not been learning.”
(Dkt. 1 at 1 15.)

Plaintiffs also blame Frederickson for her inability to control B.G.'s obesity.
Frederickson made efforts including teachin@Bhow to read food ahnutrition labels. (Dkt.
43 at 29.) Frederickson’s failute consider B.G.’s reading skilin providing this assistance,
according to Plaintiffs, was the roadblock tlgat in his way a lifestyle change, “[the nurse]
dropped talking with him rather than findingwaay to work with him that did not depend on
reading skills he lacked.” (Dkt. 43 at 29.) tBo the same paragraph, Plaintiffs acknowledge
B.G.’s noncompliance with medical advickl. It's unclear what the nurse could have or should
have done. In any event, theseno citation or argument taggest that the nursing assessment
was inappropriate, or th#te IHO made some legaitror in reviewing it.
Social Work Assessment

The IHO did not commit legal error in finding the social work assessment valid.
Plaintiffs assert that because Avilas, the somadker, failed to visit B.G.’s home, she did not
comply with the lllinois State Bard of Education’s manual whichases that home visits are an
important part of the social-emotional assessnm@&kt. 43 at 31-32.)Notably, the ISBE manual
goes on to list the “essial” components” of the assessmenmigda home visit is not on that list.

And, Avilas addressed those essential componestedlin the manual, atuding: the student
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interview, the parent/guardianterview, cultural background assgnent, and adaptive behavior
assessment.

The IHO also found that a home visit was not necessary because Avilas interviewed
J.A.G. and deemed her a reliable informarRlaintiffs suggest that this was an inaccurate
recitation of the record because the social wodctually said she had “no reason not to’ see
[J.A.G.] as reliable.” (AR 2126) (Dkt. 43 at 32P)aintiffs ask the Coutb distinguish between
the double negative in Avilas’s testimony and #fle'mative statement in the IHO’s findings—
but the distinction is meaningless. What nratie that, although she did not go on a home visit,
Avilas was able to testify to specific details ab8uG.’s apartment and home life. Similarly,
Plaintiffs criticism of Avilas nbknowing “how small” his apartent was is hollow: “Q. Did you
have any sense of the physical dimensions irsflaee in which B.G. was Ing? A. B.G. said
that it was small. Q. Do you know how small? He didn't say how small. They were closed in,
there wasn't a lot of the space and he wishest a larger apartment.” (AR 2126; Dkt. 43 at p.
35.) This sort of nit picking does nlo¢lp Plaintiffs meet their burden.

Finally, Plaintiffs assert that Avilas did ndevelop a functional behavioral plan, citing
only to the testimony of Dr. Goldstein. (Dkt. 4338.) Avilas was asked, “were they [the IEP
team] able to use your report to determine #tcommodations and modifications?” to which
Avilas answered, “[yles. They were able tige it to determine the accommodations and
modifications. My social work goal was drivénom my report. There was a social emotional
goal for the special education teacher that wag dtiven from my report as well as my report
assisted with the developmenttbie behavior plan.” (AR 2124.Fhe testified tht her report
was comprehensive because she “included athsaof the student in terms of the academic

setting, [she] included the parentencerns, [and she] includedammation outside in terms of
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the family[.]” (AR 2124-2125.) The Court sees reason to disturb the IHO’s findings that the
social work assessment complied with regulations.
Assistive Technology Evaluation

An assistive technology assessment shalgdtify what, if any, deices and services a
student needs to increase, maintain, or impfaxetional capabilities20 U.S.C. 88 1401(a)(1),
1414(d)(3)(B). Plaintiffs take issue with thect that Lohman, the assistive technology teacher,
“did not mention dictation technadly.” (Dkt. 43 at 34.) But ahe hearing, Lohman gave her
opinion as to why Cowriter, artegr software, would be a mouseful technology to B.G. She
gave extensive testimony outlining the devices she tried, and that she was well-reasoned in
reaching her ultimate conclusions on which would best aid B.G.

Like the other assessors, Lohman used a&tyaaf tools and assessments in formulating
her recommendations for B.G. Ultimately, the feBm determined that B.G. required services
in all areas assessed with the exception of phlsind occupational therapy. Plaintiffs do not
prove, by a preponderance of thaedewce, that the IHO made atggal errors in finding that
these assessments were appropriate.

CONCLUSION

For the foregoing reasons, Plaintiffs’ Mmtito Reverse the Desidbn of the IHO is

Virginia M. Kendall
UnitedStateistrict CourtJudge
Northern District of lllinois

denied.

Date: 3/20/2017
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