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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STANLEY HUTCHISON, )
)
Haintiff, )
)
2 ) No.15C 6521
) Hon.Marvin E. Aspen
FITZGERALD EQUIPMENT CO., INC., )
)
Defendant. )
)
)
FITZGERALD EQUIPMENT CO., INC., )
)
Third PartyPlaintiff, )
)
V. )
)
BORKHOLDER CORPORATION, )
)
Third PartyDefendant. )

MEMORANDUM OPINION AND ORDER

Marvin E. Aspen, District Judge:

Plaintiff Stanley Hutchison filed a two-couobmplaint against Defendant Fitzgerald
Equipment Co., Inc. (“Defendant” or “Fitzgerajgdseeking to recover for injuries stemming
from a forklift accident. (2d Am. Compl. (Dkt.d\N85).) Presently before us is Defendant’s
motion for summary judgment on Plaintiff’'s negligence claim pursuant to Federal Rule of Civil
Procedure 56. (Dkt. No. 68.) Also beforeisi®efendant’s motion to dismiss Plaintiff’s in
concert liability claim pursuant tule 12(b)(6). (Dkt. No. 86.)or the reasons stated below,

Defendant’s motions are granted.
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FACTUAL BACKGROUND

Plaintiff worked as a truck driver for Bkinolder Corporation (“Borkholder”) for almost
30 years. (Def's L.R. 56.1(a) StatemeniMuterial Facts (“SOF”) (Dkt. No. 70) { 1..on
August 19, 2013, Plaintiff arrived 8orkholder's Metamora, lllinai facility with an empty
tractor-trailer to pick up a loaof bundled foam insulation. (2d Am. Compl. 1 6.) At the time,
Chad Schierer was the primary forklift driver aratd foreman at the Metamora facility and was
responsible for loading and unloadidgliveries with a forklift. Id.  7.) As Schierer was
working to move the foam insulation onto thailer, he reversed the forklift and ran over
Plaintiff's left foot with the right rear tire of the forklift.Id. 9 8; SOF 4 13-14.) Schierer did
not see Plaintiff standing to higght side and onlyecalled looking over his left shoulder before
he turned the wheel of the fdifkand reversed. (SOF Y 15-1@)aintiff did not hear a backup
signal from the forklift. id. 9 18.)

The forklift involved in the accident vgaa Caterpillar Model No. DP40 owned by
Borkholder. [d. 1 5.) Borkholder was responsible for controlling, maintaining, and inspecting
the forklift on a daily basis pursuant to redidas promulgated by the Occupational Safety and
Health Administration (“OSHA”). I@. T 20 (citing 29 CFR 1910.178)Defendant Fitzgerald is
a service and repair company that servicesakes of industrial trucks, including forklifts.

(Id. T 3.) With respect to the Caterpillar forkiifivolved in the accident, Defendant entered into

an Operational Maintenance Agreement (fManance Agreement”) with Borkholder on

! Although Defendant filed a statemt of material facts in cortipnce with Local Rule 56.1, the
citations in its accompanying memorandum of laevall to the record, rather than the Rule
56.1(a)(2) statemenSee Malec v. Sanfard91 F.R.D. 581, 586 (N.D. Ill. 2000) (“Citations in
the fact section [of a summajydgment motion] should be the 56.1(a) or (b) statement of
facts only.”). We will refer to th parties’ Rule 56.1 statemeuwfsfact, which are all undisputed
unless otherwise noted. We also refer todhegations in the Second Amended Complaint
insofar as they are pertirnetio resolving Defendantsotion to dismiss Count II.



March 15, 2004 to provide preventative maintenant@®.(26.) The agreement solely covers
the forklift and states that Defendant agreetperform the lubrication and operational
maintenance inspection as described on thedlipaal Maintenance Report Form applying to
this agreement and [Borkholdexgjree[s] to pay for the same, effective from 3/04 and
approximately every 90 days thereafterd. (f 27; Maint. Agreement (Dkt. No. 71-5).)
Defendant could only perform repairs upoa torklift per Borkholder’s request and
authorization. Id. 1 29.) Defendant contends that parsito the Maintenance Agreement, it
was only obligated to perform lubdtion and oil changes on the forkfift(ld. § 30.)

The forklift was not designed, manufacturedsloipped to its origial purchaser with a
backup alarm, and the parties stipulate thategalations required tHerklift to be equipped
with a backup alarm on August 19, 2018. ([ 19, 35-36.) However, the parties dispute
whether the forklift had a backup alarm inlstd on it at the time of the accidentd.(f 21,

Pl.’s SOF § 21.) None of Borkholder’'s employees could recall whether the forklift had a backup

2 Plaintiff denies this fact, but only cites t@tMaintenance Agreement in support of its denial,
without explanation. (Pl.’s L.R. 56.1(b)(3)(Besp. to Def.’s SOF (“Pl.’'s Resp. SOF")

(Dkt. No. 75) 1 30.) The Maintenance Agreelnsra single-page document, and other than
providing “[Fitzgerald] agree[dp perform the lubricatin and operational maintenance
inspection as described on theeDgtional Maintenance Reportiio,” it sets forth no other
obligations. §ee generalliMaintenance Agreement.) Neither party has submitted the
Operational Maintenance Report form referenoetthe agreement, so it is unclear what an
“operational maintenance inspection” entails.



alarm on the date of the accidén(SeeSOF { 21.) The forklift was serviced several times in
2013 prior to the accident. It is undisputkdt on April 5, 2013, Patrick Boyer, one of
Defendant’s technicians, insgted the Caterpillar forklift pursuant to the Maintenance
Agreement. Id. § 31.) Boyer later performed repaiork on the forklift on April 22, 2013 and
on April 25, 2013 in accordance wiBorkholder’s authorization.ld.) Boyer did not remember
whether the forklift had a backgtarm at the time, but he “ditbt note a malfunctioning backup
alarm during his preventative maintenancénmsnchecklist” during Hg April inspections.
(Id. 1 32.) Likewise, on July 16, 2013, Defendatgshnician Bryan Burden replaced the starter
on the forklift at Borkholder’s request; he daidt remember whether the forklift had a backup
alarm. (d. § 33.) After the accident, Borkholdeueested and authorized HuppToyotalift to
install a backup alarm on the forkliftld( 1 23—-24.) On October 1, 2013, Todd Mull, a
HuppToyotalift technician, mountexhd wired a new backup alarm and affirmed the forklift did
not previously have a backup alarnid. (1 24-25.)

ANALYSIS

NEGLIGENCE CLAIM (COUNT II)

Defendant seeks summary judgment on Plistegligence clain{Count Il), arguing
Plaintiff cannot establish asnaatter of law that Defendant ed Plaintiff a duty. (Mem. in

Support of Mot. for Summ. J. (“Mem.”) (Dkt. N69) at 6.) Plaintiff sgues Defendant breached

? Plaintiff denies Defendant'saertion that “the forklift was naquipped with a backup alarm at
the time of the accident.” (Pl.’s Resp. SOF { ZRIintiff relies on the testimony of Schierer in
support of his denial. Schierer, similar to otBerkholder employees, teséfl he was either not
sure or could not recall whether the fidtkhad a backup alarm on August 19, 2013ed

Schierer Dep. (Dkt. No. 71-8) at 21-23, 26-27,818,81.) Likewise, Roger Nenne, the general
manager of Borkholder's Metamora facilityycdaBrandon Meyers, Borkholder’s Vice President
and Chief Financial Officer, could not recall @ther the forklift was equipped with a backup
alarm at the time of the accident. (Nem&p. (Dkt. No. 71-9) at 12, 2627, 68—69; Meyers
Dep. (Dkt. No. 71-10) at 11, 18.) Schierer alsnaeded that photographs taken of the forklift
the day after the accident showed no backup alarm. (Schierer Dep. at 78-81.)
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a duty (1) to “properly identifyrad repair” an inoperable backu@ah on the Caterpillar forklift,
or, alternatively, (2) to “recomemd[] or encourage[] Borkholdéw install a backup alarm on the
forklift if it did not have one at theme of the accident(Resp. at 4-5.)

A. Legal Standard

Summary judgment is appropeawhere “the movant shemhat there is no genuine
dispute as to any material fact and the moisettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(aj{anover Ins. Co. v. N. Bldg. G&51 F.3d 788, 791 (7th Cir. 2014). The
movant bears the initial burden ‘@fiforming the district court of the basis for its motion, and
identifying those portions of the pleadinggpositions, answers taterrogatories, and
admissions on file, together with the affidavitgany, which it believes demonstrate the absence
of a genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 323,
106 S. Ct. 2548, 2553 (1986) (internal quotationgten). To survive summary judgment, the
nonmoving party must make a sufficient showiriggvidence for each essential element of its
case on which it bears the bundaf proof at trial. Kampmier v. Emeritus Corp
472 F.3d 930, 936-937 (7th Cir. 200@itihg Celotex477 U.S. at 322—-23, 106 S. Ct. at 2552);
Hemsworth v. Quotesmith.com, 1476 F.3d 487, 489-90 (7th Cir. 2007) (“A party who bears
the burden of proof on a particular issue mayrast on its pleadingbut must affirmatively
demonstrate, by specific factudllegations, that there is a genuine issue of material fact that
requires trial.”) (citation omitted). A genuine isduoetrial exists when “the evidence is such
that a reasonable jupould return a verdict for the nonmoving partyAhderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 2510 (19863;also
Blythe Holdings, Inc. v. DeAngelig50 F.3d 653, 656 (7th Cir. 2014YVhere the record taken
as a whole could not lead a rational triefaaft to find for the non-moving party, there is no

genuine issue for trial.” (citatior@nitted)). We view the recoid the light most favorable to
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the non-moving party, and draw all reasoeahferences in that party’s favoAnderson
477 U.S. at 255, 106 S. Ct. at 25Z8rante v. DeLucab55 F.3d 582, 584 (7th Cir. 2009).

B. Duty of Care

To establish a claim for negence under lllinois law, “@laintiff must prove the
existence of a duty of care owed by the defendant to the plaintiff, a breach of that duty, and an
injury proximately caused by that breaclBuechel v. United Stateg46 F.3d 753, 763-64
(7th Cir. 2014)Thompson v. Gordor241 lll. 2d 428, 437, 948 N.E.2d 39, 44 (lll. 2011).
Whether or not a duty exisis a question of lawBell v. Hutsell 2011 IL 110724, § 11,

955 N.E.2d 1099, 1104 (lll. 2011$t. Paul Mercury Ins. v. Aargus Sec. Sys., Inc.

2013 IL App (1st) 120784, 1 58, 2 N.E.3d 458, 478 (1st. Dist. 2013). To determine whether a
duty exists, we must “ask whetreeplaintiff and a defendant stoodsuch a relationship to one
another that the law imposed upon the defendartbligation of easonable conduct for the
benefit of the plaintiff.” Vesely v. Armslist LL762 F.3d 661, 665 (7th Cir. 2014);

Simpkins v. CSX Transp., In2012 IL 110662, 1 18, 965 N.E.2d 1092, 1097 (Ill. 2012).

Plaintiff concedes that Defendant owed noydotphysically “repair or install a backup
alarm” on the forklift. (Resp. at 7, 9.) Rathelaintiff argues that puusnt to the Maintenance
Agreement, Defendant should have: (1) discovaratireported to Borkholder an inoperative
alarm, or (2) recommended that Borkholderatist backup alarm if the forklift had nondd.}
Plaintiff insists Defendant owed a duty to makeh recommendations to Borkholder if other
forklifts and vehicles at the Metamaofacility had backup alarmsid()

1. Duty to Report Inoperative Backup Alarm

As to the first theory, Plaintiff relies onghestimony of Defendant’s service manager,
Doug Keach, and three of Defendant’s technijdatrick Boyer, Bryan Burden, and Harold

Hamilton. (Resp. at 8.) Plaifitargues their testimony estabiiss that if a forklift they
6



inspected had an inoperable backup alarm, & thair practice to lorg it to Borkholder’s
attention. [d.) However, Plaintiff failed to present any evidence indicating the forklift was
equipped with a backup alarm on the datthefaccident. The forklift was not designed,
manufactured, or shipped to d@gginal purchaser in 1992 withbackup alarm. (SOF  19.)
Plaintiff concedes that Borkhiér asked another company toumt and wire a backup alarm on
the forklift on October 1, 2013, and that the teclam performing the installation confirmed that
“the forklift did not have ay backup alarm before [he] wdeand installed the new backup
alarm.” (d. 11 23—-25see alsdMull Decl. (Dkt. No. 71-15) q 5.Schierer confirmed that
photographs taken of the forklifie day after the accident showed no backup alarm. (Schierer
Dep. at 78-81.) While Plaintiff, Schierer, and other Borkholderesgas testified they were not
sure or could not recall whether the forkliftcha backup alarm on the day of the accident, the
witness’ inability to recall aanot alone support an inferencattla backup alarm existed.

(See, e.gid. at 20-22, 26-27, 78; Pl.’s Dep. (Dkt. No. 71-7) at 54-55, 57; Nenne Dep.

at 12, 27-28, 68; Myers Dep. at 11, 18.) To catkelas much would require speculation, and
“inferences that are supported by only specutatioconjecture wilhot defeat a summary
judgment motion.”Dorsey v. Morgan Stanle$07 F.3d 624, 627 (7th CR007). Plaintiff has
accordingly failed to raise a geneiissue of material fact regarding whether the forklift was
equipped with a backup alarm on the day ofabedent, and thereforbe cannot establish
Defendant had a duty to répan inoperable alarm.

2. Duty to Recommend Installation of a Backup Alarm

Plaintiff must therefore relgn his second theory—namely, that Defendant owed a duty
to “recommend or encourage” Béxddder to install a new backupaam on any forklifts that did

not have one.



a) Contractual Duty

Defendant argues it owed no duty to Plaintiff unless it was imposed by the Maintenance
Agreement with Borkholder. (Mem. at 7.) “A dwufficient to support liability in tort can arise
from a contractual obligatiomndertaken by the defendanKurtz v. Wright Garage Corp.

262 Ill. App. 3d 1103, 1107, 635 N.E.2d 897, 900 Qist. 1994). “[W]here a charge of
negligence relies upon a duty found®wda contract, the extent thfat duty is defined by the
terms of the contract itself.Smith v. MHI Injecttn Molding Mach., In¢.No. 10 C 8276,

2014 WL 1516592, at *4 (N.D. Ill. Apr. 18, 2014) (citikgtarba v. Jamrozik

283 Ill. App. 3d 595, 597, 669 N.E.2d 1185, 1188 (1st Dist. 199é@also St. Paul Mercury
2013 IL App (1st) 120784, 1 60, 2 N.E.3d at 478 (“Shepe of the defendant’s duties will not
be expanded beyond that reuai by the contract.”Eichengreen v. Rollins, Inc.

325 1ll. App. 3d 517, 525, 757 N.E.2d 952, 959 (1st[2001) (“An allegation of negligence
based upon a contractual obligatiatthough sounding in tort rathéran contract, is nonetheless
defined by the contract.”).

The Maintenance Agreement does not esthtibefendant had a contractual duty to
recommend installation of a backup alarm. Rifiiargues in conclusorfashion that “pursuant
to the Agreement,” Defendant agreed to “reotend[], based on theioutine inspection, that a
backup alarm be installed if other vehicles at Borkholder’s facilitydeckup alarms on them,
which they did.” (Resp. at 7.) But the M&enance Agreement sagsthing about backup
alarms, much less that backup alarms should ballegton all vehicles ia facility. Rather, the
Maintenance Agreement is a brief, one-pdgeument narrowly covering the Metamora
facility’s Caterpillar forklift. See generalliWaint. Agreement.) The agreement states only that

Defendant agrees to “perform the lubtioa and operational maintenance inspection as



described on the Operational Maintenancpd®eForm applying to this agreement and
[Borkholder] agreels] to pay for the samegetive from 3/04 and approximately every 90 days
thereafter.” [d.) No evidence supports Plaintiff's agsen that the Maintenance Agreement
required Defendant to notice aretommend that parts such ackup alarms be added to the
forklift, and the plain language of the contrectontrary to Plaintf’'s unsubstantiated position.
Accordingly, the Maintenance Agreement imposed no duty on Defendant to recommend
installation of a backup alarm to Borkhold&ee St. Paul Mercuyy
2013 IL App (1st) 120784, 1 64, 2 N.E.3d at 480 (“We will not expand a defendant’s duties
beyond what the parties agragabn in a contract.”Kurtz, 262 Ill. App. 3d at 1107,
635 N.E.2d at 900 (finding that while the partied lfsome form of arrangement” to inspect the
employer’s trucks and make minor repairs, fififailed to submit evidence showing defendant
owed a duty to report or make additional reptieg were not requested or authorized by the
employer).
b) Duty to Warn

Even if there is no contractual duty, Dediant may owe a common law duty of care to
Plaintiff. Simpkins2012 IL 110662, 1 19, 965 N.E.2d at 1097. For example, a defendant may
owe a duty to warn “where there is unequal knowledge, actual or can&rand the defendant,
possessed of such knowledge, knows or should khatvharm might or could occur if no
warning is given.”Kirby v. Gen. Paving Co86 Ill. App. 2d453, 457, 229 N.E.2d 777, 279
(1st Dist. 1967). Plaintiff argues a “manufaetuor dealer is i far better position to
understand and appreciate thedras presented by backing lifticks and to understand the
various means of addressing these hazar@."s L.R. 56.1(b)(3)(¢ Statement of Add’l

Facts (“PSAF”) 1 30; Resp. at 10.) Plaintifalalleges that Borkhadér thus relied on



Defendant to “make recommendations as toirs@and/or improvements to their Caterpillar
forklift.” (2d Am. Compl. § 18; PSAF 11 13, 21; Resp. at 8-9.)

To the extent Plaintiff attempts to asdeefendant breached aromon law duty to warn,
however, his claim cannot be sustained. Thene idispute that the decision to install a backup
alarm rests with Borkholder as the owner agrus the forklift. (SOF  35; Pacheo Dep.

(Dkt. No. 78-17) at 50-51.) Borkholder was m@sgible for controlling, maintaining, and
inspecting the forklift on a daily basis puasui to regulations promulgated by OSHA.
(SOF { 20.) Borkholder installed backup alarmether vehicles at thigletamora facility, and
the record does not indicate it had “unequaiidedge” as to whether its forklift had a backup
alarm or of the risks of operating its vehicleshout backup alarms. In sum, no reasonable jury
could find Defendant owed d@rreached a duty to warn.

C) Voluntary Undertaking

Plaintiff also implies Defendant’s courseaaftion gave rise ta voluntary undertaking
theory of liability. Specifically, Plaintiff keges Defendant voluntarily made recommendations
to Borkholder management to iatbackup alarms if other vehad at the facility had backup
alarms, and it accordingly should have donba®. (2d Am. Compl. 71 15-18;

PSAF 11 4-6, 28; Resp. at 5.) “In lllinois, a partyatoontract may be liable in tort to a third
party who otherwise has no enforceable rightdenithe contract undervoluntary undertaking
theory of liability.” Jakubowski v. Alden-Bennett Const., G327 Ill. App. 3d 627, 639,

763 N.E.2d 790, 799 (1st Dist. 2002) (statingibis has adopted Restatement (Second) of
Torts 8 324A);accord Frye v. Medicare-Glaser Cord53 Ill. 2d 26, 32, 605 N.E.2d 557, 560

(Ill. 1992).
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Plaintiff has cited no legal authoritygporting a voluntary undeking theory of
liability. Nevertheless, Plaiifif contends Defendalst technicians wer&required to make
recommendations to Borkholder to installackup alarm on its Caterpillar forklift if other
forklifts and/or other vehicles at Borkholdeietamora facility had backup alarms.”
(2d Am. Compl. 1 15; PSAF 1 6; Resp. at 7-Blaintiff argues thabefendant’s general
manager, Travis Cowley, along with Boyer tifgsd that it was theipractice to recommend a
backup alarm if other vehicles at the Metaafacility had alarms. (Boyer Dep.
(Dkt. No. 78-12) at 12; Cowley Dep. (Dkt. No. 78-20)/.) SchierefNenne, and Defendant’s
expert George Karosas testified tbh#ter vehicles present at the tsl@ora facility on the date of
the accident were indeed equipped withkogcalarms. (Resp. at 5-6; PSAF |1 4-5, 12, 28.)
Nenne also testified that tiugh Defendant’s technicians prinf\aprovided oil changes and
lubrication on Borkholder’s forklifts, he recalléhem occasionally reporting to Borkholder other
issues, such as wear on parts, adjustments needetrake cable, orf‘ihere was anything else
that was getting bad to where it might be harrtduihe machine . . . or the safety of somebody.”
(Nenne Dep. at 22-25, 76.) Nenne did reaiitl Defendant’s techeians ever “saying
something had to be added or deleted or fixbdugh, and he agreed that the technicians were
under no obligation to do anything other thaarue the oil and grea the machinesld( at 76.)
Given the presence of otherhigles at Metamora withdzkup alarms, and the testimony
indicating Defendant’s technicians sometimesde safety recommendations, Plaintiff argues
Defendant breached a duty to make a recomntemdaith respect to i forklift involved in
Plaintiff's accident.

Under the Restatement (Second) of Torts 8§ 324A, liability for a voluntary undertaking

may ensue if: (a) a party undertakes to do sometmidghen fails to exerse reasonable care in
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a way that increases a third pastyisk of harm; (b) undertakes perform a duty that a different
party was obligated to perform and then negligeiutliylls its duty; or (c) a third party relies to
its detriment on the fact that a gldtas been voluntarily undertakebM ex rel. KM v. United
States 344 F.3d 695, 701 (7th Cir. 2003). Under a va@uwntundertaking theorgf liability, “the
duty of care to be imposed upon a defendalntised to the extenof its undertaking.”Bell,
2011 1L 110724, 1 12, 955 N.E.2d at 1104 (citimge, 153 Ill. 2d at 32, 605 N.E.2d at 568ge
also St. Paul Mercury2013 IL App (1st) 120784, | 61, 2 N.E.3d at 479 (“The voluntary
undertaking theory is to be constd narrowly and the duty of cardiimited to the extent of the
voluntary undertaking.”)Buerkett v. lll. Power Cp384 Ill. App. 3d 418, 427,
893 N.E.2d 702, 713 (4th Dist. 2008) (“Courtsroavly construe the voluntary-undertaking
theory.”).

Plaintiff has not establisdeDefendant owed a duty under any of the three prongs
of 8 324A. Plaintiff fails to marshal elence supporting a theomwnder § 324A(a) that
Defendant “increase[d] the risk of . . . harta”Plaintiff by performing inspections pursuant to
the Maintenance Agreement without recomdiag the installation o backup alarm.
Restatement (Second) of Torts § 324ABgroni v. Viox Servs., IndNo. 11 C 3738,
2014 WL 3805745, at *5 (N.D. Ill. July 30, 2014inding that even if defendant maintenance
company “failed to notify or remedy the tripZzaad,” there was no evidence that “by its actions,
[defendant] increased the risk of harm” as i dot “create the carpeddr, it did not tape the
tear, and it did not place the rug otlee tear”). It is undisputeitiat there were no regulations
requiring a forklift to be equipped with a kap alarm, and the decision to install a backup

alarm rests with the owner orars—in this case, Borkholder. @& 1 35; Pacheo Dep. at 50-51.)
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Therefore, Plaintiff has not shown Defenderttreased any risk of harm by failing to
recommend a device that was not otherwise reqbiyddw or requested by etforklift's owner.

Likewise, under § 324A(c), Plaintiff has radteged, nor has he asserted any evidence
showing that he reasonably relied on Defendiafitecommend or encourage” Borkholder to
install a backup alarm, causing Plaintiff or Borldey to forego other remedies or precautions.
See Scott & Fetzer Co. v. Montgomery Ward &, Ct2 Ill. 2d 378, 390, 493 N.E.2d 1022, 1027
(1. 1986) (citing 8 324A(c)). “Cass of nonfeasance, or ‘a failure by omission to perform the
voluntary undertaking,” as opposednisfeasance, require a plafhto show that she relied on
the defendant’s actionsBaroni, 2014 WL 3805745, at *5 (quotirBuerkett
384 1. App. 3d at 428, 893 N.E.2d at 714d¢e also Thornton v. M7 Aerospace LP
796 F.3d 757, 768 (7th Cir. 2015) (“[W]here . . . thaiptiff seeks to hold the defendant liable
for nonfeasance (omission to perform a voluntardertaking) rather than misfeasance
(negligent performance of a woitary undertaking), lllinois law geiires that the harm suffered
must be a result of one’s reliance upon the uadert).”). Plaintiff has failed to offer any
evidence that he relied on Defendant to reconurtbat forklifts at the Metamora facility were
equipped with backup alarms.

Finally, even if Defendant’s technicisuisometimes provided such recommendations,
Plaintiff has presented noidence supporting an inferencatibefendant supplanted from
Borkholder a duty to make s&yaecommendations for its grioyees as required to impose
liability under 8 324A(b).Frye, 153 lll. 2d at 33, 605 N.Ed at 560 (finding a pharmacy’s
warning that a prescription migbause drowsiness did not creatduty to warn of other side
effects, finding such a duty would cause pharstadb refrain from placing warning labels on

containers at all)lsee also Boogaard v. Nat'| Hockey Leagil26 F. Supp. 3d 1010, 1018
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(N.D. lll. 2015) (“The voluntary undertaking doime is narrow. As the Supreme Court of

lllinois explained, courts wouldsk deterring good deeds ifdi construed assumed duties too

broadly; if people had to help a Mhenever they helped a littlidyey might hesitate to help at

all.”); Padilla v. Hunter Douglas Window Coverings, Indo. 09 C 1222, 2012 WL 3265002,

at *5 (N.D. Ill. Aug. 8, 2012) (fFor a party to be liable und&ection 324A(b) under lllinois

law, the party must supplant tbaty it undertakes from the pattyat originally held the duty,

not merely assist or supplement the service provided by the otli&ergrd v. ConAgra Foods,

Inc., No. 06 C 6163, 2010 WL 1710820, at *6 (N.D.Apr. 28, 2010) (“[A] holding by this

court that undertaking gnnvestigation requires some speciéind more extensive inquiry might

have the undesirable effectdiEcouraging investigations altogether.”). As no reasonably jury

could conclude Defendant suppiat a duty to make safety recommendations for all equipment

operated by Borkholder’'s employe&Xaintiff has not established any duty under § 324A(c).
Accordingly, for the foregoing reasons, Pl#frtas failed to establish Defendant owed a

duty to Plaintiff to repair amoperable backup alarm or tacoemmend or encourage Borkholder

to install an alarm on the forklift. Defendantr®tion for summary judgment as to Count Il is

granted, and Plaintiff’'s ndigence claim is dismissed.

1. IN CONCERT LIABILITY CLAIM (COUNT 1)

Defendant also argues we shodigmiss Plaintiff's in concetiability claim (Count I) as
he has failed to state a claim upon which reliefloagranted. (Mot. to Dismiss (Dkt. No. 86).)
We previously granted Defend&niotion to dismiss the sangeunt from Plaintiff's First
Amended Complaint. SeeAug. 18, 2017 Order (Dkt. No. 66) (disssing Count | of Plaintiff's
First Amended Complaint).) Defendant argisintiff's Second Aranded Complaint again

fails to allege that Defendant engaged in any affirmative acts that constitute a concerted effort to
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commit a tortious act.ld. at 4.) Rather, Defendant conterlaintiff has solelyalleged a string
of actions Defendant purportedly failed t&eaincluding failing tcadvise Borkholder or
recommend a backup alarm be installedayklifts at the Metamora facility. Iq.)

A. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) governs Defendant’s motion to dismiss for
failure to state a claim upon which relief maydranted. In ruling on a 12(b)(6) motion, the
court accepts “the allegationsthne complaint as true unless theryg ‘threadbare recitals of a
cause of action’s elements, suppofbdgdnere conclusory statementsKatz-Crank v. Haskett
843 F.3d 641, 646 (7th Cir. 2016) (quotiAghcroft v. Iqbal556 U.S. 662, 678,

129 S. Ct. 1937, 1949 (2009)). The complaint muest claim that is plausible on its face.
Igbal, 556 U.S. at 678, 129 S. Ct. at 198@jl Atl. Corp. v. Twomb|y550 U.S. 544, 570,

127 S. Ct. 1955, 1974 (2008t. John v. Cach, LL@22 F.3d 388, 389 (7th Cir. 2016). “A
claim has facial plausibility when the plaintgffeads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegeddbal,

556 U.S. at 678, 129 S. Ct. at 1949. The plausitstiypndard “is not akin to a ‘probability
requirement,’ but it asks for more than a sheasjmlity that a defendant has acted unlawfully.”
Id. at 1949 (quotingwombly 550 U.S. at 555, 127 S. Ct. at 1964—65). That is, while the
plaintiff need not plead “detaiiefactual allegations,” the complaint must allege facts sufficient
“to raise a right to reliehbove the speculative levelTwombly 550 U.S. at 555,

127 S. Ct. at 1964—65.

B. In Concert Liability

Plaintiff alleges that “Fitzgerald acteddéoncert with Borkholdein allowing, directing
and encouraging Borkholder and its employeeasptrate forklifts withotia critical safety

device, a backup alarm,” and by “failing to remmend the installation and/or repair of the
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backup alarm on the Caterpillarkdift, despite other forkliftand trailers at Borkholder’s
Metamora facility having backup alarms.” (2d Am. Conjfl.22—23see alsad. 28 (alleging
Defendant’s concerted activilgcluded “allowing Borkholdeemployees, including Stanley
Hutchison, to work in proximity to a forklift ithout a backup alarm and failing to recommend
and/or install a backup alarom Borkholder’s forklift”).)

In concert liability “establishes a legal retanship” between a tdgasor who has acted
in concert with other individualsWoods v. Colel81 Ill. 2d 512, 519-20, 693 N.E.2d 333, 337
(. 1998). “By virtue of this relationship, thertfeasor becomes liabler the actions of those
with whom he acted in concert” such that féés a joint enterprise, and a mutual agesoy,
that the act of one is the act of,aid liability for all that is done is visited upon eachd’
(emphasis in originalquoting Prosser & Keeton on Tort$8, at 346 (5th ed. 1984)). To be
held liable, the “defendant’s conduct mustinere than benign,” anthe defendant generally
“must actively participate in th®rtious conduct of another.Rogers v. Reagan
355 Ill. App. 3d 527, 533, 823 N.E.2d 1016, 1020 (1st Dist. 2005) (quBtinge v. Bechina
216 1ll. App. 3d 962, 971, 576 N.E.2d 1212, 1218 (2d Dist. 1991)).

The lllinois Supreme Court has adopthd Restatement (Second) of Torts § 876
construction for determining whether defendants have engaged in concerted action to commit a
tortious act. Simmons v. Homata236 Ill. 2d 459, 483, 925 N.E.2d. 1089, 1104 (lll. 2010);
Woods 181 Ill. 2d at 516-17, 693 N.E.2d at 335-36der § 876, a defendant may be liable for
harm to a third person where he (1) “knows thatother’s conduct contttes a breach of duty
and gives substantial assistaror encouragement to théet so to conduct himself”;
or (2) “gives substantial assistance to the oith@ccomplishing a tortious result and his own

conduct, separately considered, constitatbseach of duty to the third person.”
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Id. 88 876(b), (c). Liability under 88 876(hhd (c) “is not based on common design or
agreement, but on substantial assistané@rtae v. Holland 334 Ill. App. 3d 705, 717,

778 N.E.2d 159, 169 (5th Dist. 2002). Plaintiff mdemonstrate that “the defendant did not
merely fail to act, but alsassisted the third party.Simmons236 Ill. 2d at 476-77,

925 N.E.2d at 110Gsee alsGanke 216 Ill. App. 3d at 971, 578.E.2d at 1218 (“The elements
of section 876 require such affirmativencluct that one’s own aons create a duty.”);

Borcia v. Hatyina 2015 IL App (2d) 140559, | 23, 31 N3d 298, 305 (2d Dist. 2015) (finding

a plaintiff adequately stated a claim where he alleged the defendant’s “encouragement served as
an affirmative act” leading to hisjuries). Additionaly, “it is not enough that a defendant assist
or encourage another to engage itort; rather, to subject a datiant to liability, the assistance
or encouragement must be subsitd, not merely slight.”"Kohn v. Laidlaw Transit, In¢.

347 1. App. 3d 746, 759, 808 N.E.2d 564, 575 (5th Dist. 2004).

For the same reasons we set forth above in dismissing Plaintiff’'s negligence claim against
Defendant, Plaintiff cannot relyn § 876(c) to state an inmeert liability claim against
Defendant. Because Plaintiff cannot establisth Befendant’s conduct, “separately considered,
constitutes a breach of duty” to Plaintiff, ieedant cannot be liable under a concert of action
theory. Restatement (Second) § 876(c), cnit\én one personally participates in causing a
particular result in accordance wah agreement with another, hegésponsible for the result of
the united effort if his act, considered by itsetinstitutes a breach of duty and is a substantial
factor in causing the result, iggective of his knowledge that last or the act of the other is
tortious.”); see also Glob. Cash Netwotkg. v. Worldpay, US, Inc.

148 F. Supp. 3d 716, 72427 (N.D. Ill. 2018@rman v. Brandt397 Ill. App. 3d 1074, 1083,

929 N.E.2d 14, 21 (4th Dist. 2010).
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Under § 876(b), Plaintiff’'s complaint alsdlfashort of pleadingufficient facts to
establish a plausible inference that Defendaotiged substantial assistance or encouragement
to Borkholder in breaching a duty to Plaintif{S]ection 876(b) applies when ‘the person did
not commit an act that would be a tort, thdat person gave substial assistance or
encouragement to another party whose actions constitutedeaddhat persoknewthat the
other person’s conduct constituted a tortNorman 397 Ill. App. 3d at 1082, 929 N.E.2d at 20
(emphasis in aginal) (quotingWinters v. Wangler386 Ill. App. 3d 788, 796,

898 N.E.2d 776, 783 (4th Dist. 2008)). In detming whether a defendant’s conduct
substantially assisted or encaged tortious behavior, “the tuae of the act encouraged, the
amount of assistance given by the defendant, hiepcesor absence at the time of the tort, his
relation to the other and hisagt of mind are all consideté Restatement (Second) of

Torts § 876, cmt. d (further providing that tlassistance of or parigation by the defendant
may be so slight that he is f@tble for the act of the other”$ee also Sanke

216 Ill. App. 3d at 96566, 576 N.E.2d at 1214.

Plaintiff's non-conclusory allegations do restablish a plausible inference that
Defendant affirmatively encouraged or papated in Borkholder’s allegedly tortious
behavior such that Defendant’s actions consgtifwbstantial assistancEurther, there is
no allegation that any of Defendant’s techains or employees were present at the time
of the accident, and Plaintiff has offered no plausible basis for establishing a relationship
between Defendant and Borkholder such thay were engaged in a joint enterprise
where “the act of one is the act of alddiability for all thatis done is visited upon
each.” Woods 181 Ill. 2d at 519-20, 693 N.E.2d387 (emphasis in the original)

(quoting W. Keeton, Prosser & Keeton Dorts § 52, at 346 (5th ed. 19849ge also
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Glob. Cash 148 F. Supp. 3d at 725 (“[E]ven if the defendant is unaware that it or the
‘other’ is acting tortiously, ta defendant must still be acting according to an ‘agreement
with another’ and in a ‘uniteeffort’ to commit the tort.” (quoting Restatement (Second)
of Torts § 876, cmt. e)). Plaintiff's alation that Defendariallowed” Borkholder
employees to work “in proximity to a forkliftithout a backup alarm” is conclusory and
cannot support his claim, asaiitiff does not allege any big for establishing Defendant
had the authority, ality, or duty to control odirect Borkholder employees.
(Am. Compl. 1 28.)See Igbal556 U.S. at 678, 129 S. Ct. at 1949 (“[T]he tenet that a
court must accept as true all of the allegatmmstained in a complaint is inapplicable to
legal conclusions. Threadbare recitalshaf elements of a cause of action, supported by
mere conclusory statements, do not suffic&kgtz-Crank 843 F.3d at 646 (“We accept
the allegations in the complaint as true untesy are threadbarecitals of a cause of
action’s elements, supported by mere conclustatements.” (itrnal quotation marks
omitted)).

Plaintiff's remaining allegations arall grounded on Defendant’s allegadure
to act—namely, Plaintiff contends that‘[flailing to recommend the istallation and/or
repair of the backup alarm on the Caterpiftaklift,” Defendant “provided substantial
assistance and/or encouragement to Borkholdéd.”{|(26; ge also idf{ 20—-23.) But
failing to advise or reaqomend does not amount to substantial assistance or
encouragement to commit tortious activityanke 216 Ill. App. 3d at 971,
576 N.E.2d at 1218 (explainingbility under 8 876 requiréaffirmative conduct” that
is “more than benign”)tymble v. Sandy McKie & Sons, Inc.

294 11I. App. 3d 449, 451-52, 690 N.E.2d 157, 159 (2d Dist. 1998) (“We do not equate
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failing to prevent certain conduct widlttively encouraging that conduct.3immons

236 1ll. 2d at 476—77, 925 N.E.2d at 1100 (explzg the plaintiff must show “the
defendant did not merely fail to act, but adssisted the third party”). Plaintiff does not
allege that Defendant affirmatively encougddgBorkholder to omit the backup alarms, or
that Defendant urged Borkholder to use ik without backup arms by effectively
eliminating any alternative<C.f., e.g. Winters 386 Ill. App. 3d at 794,

898 N.E.2d at 781 (affirming deniaf motion to dismiss whengaintiff alleged that the
drive of an escort vehicle had affirmagly provided inaccurate information to the
escorted vehicle, instead of meré&lyling to prevent negligent drivinggimmons

236 1ll. 2d at 476—77, 925 N.E.2d at 1100 (affirming thal court’s denial of a motion to
dismiss because plaintiff allegi¢ghat defendant affirmativelyssisted another in driving
while intoxicated by forcing him to leave gstablishment and requiring him to get into
his car, rather than merelgiling to prevent him from driving while intoxicatedyee also
Umble 294 1ll. App. 3d at 451-52, 690 N.E.2d at 1B8lding mechanic’s failure to stop
intoxicated driver from leaving after perting maintenance on driver’s car did not
amount to substantial assistance).

Plaintiff's complaint does not suppam inference that Defendant actively
encouraged Borkholder to breach a duty &irRiff, or that anyassistance Defendant
provided to Borkholder amounts to encouragatrthat is “substantial, not merely
slight.” Kohn, 347 Ill. App. 3d at 759, 808 N.E.2d%t5. As substantial assistance is an
essential element of a claim under 88 876(b) apdt(eecessarily follows that Plaintiff’s
claim for in concert liability fails as a mattef law. Accordingly, we grant Defendant’s

motion to dismiss Count |, with prejudice.
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CONCLUSION
For the reasons stated above, we grant Defendant’s motion for summary judgment on
Plaintiff's negligence claim (Count lIWe also grant Defendant’s motion to dismiss Plaintiff's

in concert liability claim, with prejdice (Count I). lis so ordered.

D g Eper—

Marvin E. Aspen
UnitedStateistrict Judge

Dated: May 4, 2018
Chicago/lllinois
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