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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPHEN KELLY,

Plaintiff, No. 15-cv-6706

V. Judge Robert M. Dow, Jr.
WRIGHT MEDICAL GROUP, INC., a
Delaware corporation; WRIGHT
MEDICAL TECHNOLOGY, INC., a
Delaware corporation, WRIGHT
MEDICAL EUROPE, S.A., a foreign
corporation; BIOMEDICAL
ASSOCIATES, INC., and JAMES
BLOOM, individually,

N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM ORDER AND OPINION

In this product liability lawsuit, PlaintifStephen Kelly (“Plaintiff”) brings suit against
Defendants Wright Medical Groumc., Wright Medical Technologync. (“Wright Medical”),
Wright Medical Europe, S.A., Biomedical Assates, Inc., and JammeBloom (collectively,
“Defendants”) for damages incurred in connactivith an allegedly defective “PROFEMUR”
total hip replacement implant. Plaintiff origlhafiled suit in statecourt in Cook County,
lllinois [2-1]. Wright Medicd removed the action to thiso@rt on the basis of diversity
jurisdiction. [2]. Currently bef@ the Court is Wright Medical'siotion [5] to transfer venue to
the Central District ofllinois pursuant to 28 \&.C. § 1404(a). For the reasons explained below,
Wright Medical’s motion is granted. This matter will be transferred to the Central District of

lllinois for all further proceedings.
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Background*

The PROFEMUR is an artificial i replacement system that was designed,
manufactured, marketed, soldydadistributed by Defendants Wht Medical, Wright Medical
Group, Inc. and Wright Medical Europe, S.A. l{(ectively, the “Wright Defendants”). Wright
Medical is a Delaware corporation that is registered and/or licensed to do business in lllinois and
regularly conducts business in Cook County, lln@within the Northern District). Wright
Medical Europe, S.A. is a foreign corporatiofthwits principal place of business in France.
Wright Medical and Wright Medal Europe, S.A., are wholly-owed subsidiaries of Wright
Medical Group, Inc., a Daware Corporation.

At all times relevant to the complainDefendant James Bloom (“Bloom”) was the
exclusive sales agent and distributor for PROERVIN lllinois. Bloom was the president of
Defendant Biomedical Associates, Inc. (“Biomediéssociates”). Biomedical Associates was
an lllinois corporation with itprincipal place of busess in Lemont, Illhois (in the Northern
District of lllinois). Biomedical Associates waregistered and/or licensed to do business in
lllinois and Biomedical Associates and Bioaegularly conducted business in Cook County,
lllinois (in the Northern Districtof Illinois). Typically, an agnt or employee of Biomedical
Associates would deliver the PROFEMUR te timplanting surgeon in the hospital operating
room and would be present dugithe implanting procedure.

Plaintiff was a resident of Vermilion Countyn(the Central District of lllinois) at all
times relevant to this suit. Before Janua6éy 2006, Plaintiff began medical treatment for right
hip arthritis with Dr. Paul F. Plattner (“Dr. Pladtri). Dr. Plattner deterimed that Plaintiff met

the criteria for a totahip replacement on his right hipOn January 26, 2006, Dr. Plattner

! For purposes of the instant motion, the Court accaptfrue the allegations set forth in Plaintiff's
complaint. The Court takes additional facts from theigs briefs on the motion to transfer. See [6],
[17], [18].



implanted a PROFEMUR into Plaintiff's righip. The PROFEMUR was sold and the surgery
was performed in Danville, lllinois (ithe Central District of Illinois).

According to Plaintiff, the Wright Defend#s, Biomedical Associates, and Bloom knew
at the time of Plaintiff's surgery that the PRENUR was defective and harmful to consumers.
Prior to Plaintiff's surgery, Defedants had regular and frequenbhiaets from surgeons who had
implanted the PROFEMUR (including Plaintiffairgeon) about failures and complications of
the PROFEMUR.

On April 5, 2013, Dr. Michael C. Moranf. Moran”) removedhe PROFEMUR from
Plaintiff's hip and replaced it wh another hip prosthesis. Thergery was performed in Urbana,
lllinois (in the Central Datrict of Illinois).

Plaintiff and the WrighDefendants entered into a tolling agreement beginning October
2, 2014 and ending June 17, 2015. On June 16, Bam/tiff brought suit against the Wright
Defendants, Biomedical Asso@at and Bloom in the Circuit Court of Cook County, lllinois
(which is situated in the Northe District). See [2-1]. Rintiff's complaint contains the
following claims: (I) strict product liability agast the Wright Defendants; (II) negligence
against the Wright Defendants; (lll) breachwedrranty against the Wright Defendants; (IV)
strict product liability against Biomedical Associates; and $Wjct product liability against
Bloom. On July 31, 2015, Wrigh¥ledical removed the lawsuit tihis Court on the basis of

diversity jurisdictior?

2 Defendants Wright Medical Europe, S.A., Biomedi&akociates, Inc., and James Bloom have not filed
answers or appearances in this action. The docket shows that Alstom Power, Inc. filed a motion to
intervene in this action on September 8, 2015 [14]; weweahe motion is not properly before this Court
before Alstom did not notice the motion for a hearing. Alstom is free to renew its motion in the Central
District.



. Analysis

Wright Medical moves pursuant to 28 U.S81404(a) to transfehis matter from the
Northern District of lllinois, Eastern Divisionn(iChicago), to the Central District of lllinois
(which has courthouses in Peoria, RockndlaSpringfield, and Urbana). Section 1404(a)
provides that, “[flor the convenience pérties and witnesses, in theeirest of justie, a district
court may transfer any civil actioto any other districor division whereit might have been
brought or to any distriadr division to which all parties hawensented.” 28 U.S.C. § 1404(a).

Section 1404(a) authorizes the Court ttansfer matters based on a “case-by-case
consideration of convenience and fairnesStéwart Organization, Inc. v. Ricoh Corg87 U.S.
22, 29 (1988). Therefore, the Satke Circuit “grant[s] a substantidegree of deference to the
district court in deciding whethetransfer is appropriate.” Research Automation, Inc. v.
Schrader-Bridgeport Int’l, InG.626 F.3d 973, 977-78 (7th Cir. 2010)he Court may transfer a
case under section 1404(a) when: “(1) venue is prop¢he transferor district; (2) venue is
proper in the transferee distridB) the transfer will serve theonvenience of the parties and
witnesses; and (4) the transfer vaéirve the interests of justiceManover Ins. Co. v. N. Bldg..
Co, 891 F. Supp. 2d 1019, 1025 (N.D. lll. 2012). Tha€ will consider these factors in turn.

A. Isvenue proper in thetransferor and transferee districts?

As to the first two factors, Plaintiff and Wht Medical agree thatenue is proper both in
this district and in the CentrBlistrict of lllinois, but do not discuss why. See [17] at 2.

The Court concludes that venue is propethis District. Venuen an action removed
from state court to federal cdus governed by 28 U.S.C. § 1448cherr v. W. Sky Fin., LLC
77 F. Supp. 3d 770, 773 (N.D. lll. 2015). Undection 1441, actions may be removed to “the

district court of the United States for the didtand division embracing the place where such



action is pending.” 28 U.S.C. § 1441(a). Bemthe instant action was removed from the
Circuit Court of Cook County, llling, the instant Court is the codor the district and division
where the action was pending. Sshert 77 F. Supp. 3d at 773.

The Court concludes that venue would be prap¢he Central District, as well, because
it is a district “where [the action] might habeen brought.” 28 U.S.& 1404(a). Pursuant to
28 U.S.C. 8§ 1391(b), “[a] civil action may be brougm—(1) a judicial dstrict in which any
defendant resides, if all defendaatg residents of the State in whithe district is located; (2) a
judicial district in which a subantial part of the events or @gsions giving rise to the claim
occurred, or a substantial part mfoperty that is theubject of the action is situated; or (3) if
there is no district in which aaction may otherwise be brought@®vided in tls section, any
judicial district in which any dendant is subject to the courpgrsonal jurisdiction with respect
to such action.” Subsection (1) is inappliealbecause none of the Wright Defendants are
residents of lllinois. Therefe, the Court must examinender subsection (2) whether “a
substantial part of the events or omissions” givieg to Plaintiff's claim occurred in the Central
District. 28 U.S.C. § 1391(a). While tiRROFEMUR was designed gamanufactured outside
of lllinois (see [17] at 3), Plaintiff had the BREMUR implanted in the Central District and
incurred his injuries in the Ceamt District. The surgery and rd8ag injury formed a substantial
part of the events giving rige Plaintiff's claim. Cf.Sellers v. Boehringer Ingelheim Pharm.,
Inc., 881 F. Supp. 2d 992 (S.D. Ill. 2012) (in diversttion against drug manufacturer for strict
products liability, negligence, breach of warsardnd related claims, venue was proper in the
Southern District of lllinois, where the ptaiff was prescribed ah allegedly injured by
manufacturer’s drug)opfman v. Ensign Ribbon Burners, LL&D3 F. Supp. 2d 914 (N.D. IIl.

2011) (in negligence action against manufactdioerdamages allegedly sustained from oven



explosion, venue was proper inetiNorthern District of Illinas, where the oven exploded).
Therefore, the Court concludesathvenue would be proper in ti@entral District and is also
proper in this District.

B. Will transfer serve the convenience of the parties and witnesses?

“In evaluating the convenience of the pestand witnesses, courts weigh the following
factors: (1) the plaintiff's choice of forum; (2)e situs of the material events; (3) the relative
ease of access to sources of proof; (4) the coaemeaiof the witnesseand (5) the convenience
to the parties of litigating in the respective forumsianover Ins. Cq.891 F. Supp. 2d at 1025
(citing Allied Van Lines, Inc. v. Aaron Transfer & Storage, I"#Q0 F.Supp.2d 941, 946 (N.D.
. 2002)). Wright Medical “las the burden of establishingy reference to particular
circumstances, that the transferee forum is clearly more conveni€nffey v. Van Dorn Iron
Works 796 F.2d 217, 219-20 (7th Cir. 1986). Considgtime five factors together, the Court
concludes that Wright Medal has met its burden.

First, the “plaintiff's choice of forum is gerally given substantiaveight, particularly
when it is the plaintiff's home forum.Aldridge v. Forest River, Inc436 F. Supp. 2d 959, 960-
61 (N.D. lll. 2006). The plaintiff's choice of fom is entitled to less deference, however, when
“another forum bears a stronger relationship todispute or the plaintiff's choice of forum has
no connection to the material events in questidd.”(citing Chicago, Rock Island & Pac. R.R.
Co. v. Igoe,220 F.2d 299, 304 (7th Cir. 1955)). Instltase, the Court gives some, but not
substantial, deference to Plaintiff's choice ofuim. The Central Disitt of lllinois bears a
stronger relationship to the dispute than the Nonthgistrict of lllinois, because that is where
Plaintiff's surgeries and medicakfitment took place. By contrastidtnot clear that any of the

events giving rise to this lawsuit@ared within the Nottern District.



Second, the Central District wa situs of material everit@cause it is where Plaintiff's
surgery, medical treatments, and injury ocadureNeither party has identified any material
events that occurredithin this District.

The parties do not specificalyddress the third factor, so tB8eurt will skip to the fourth
factor, the convenience of the witnesses. rifis medical providers and witnesses with
knowledge about Plaintiff's surgeries are all locatedhe Central Distat, within the Central
District’'s subpoena power. e8 [18-1] at 2 (list of potéial witnesses with knowledge
concerning Plaintiff's care, treatment, and dansagd hey are not within this Court’s subpoena
power. While Plaintiff contends that thisnst a concern because he will “endeavor to make
these witnesses available to testify at trial” ([17] at 4-5), Plaintiff ultimately has no control over
the matter. The Court concludes that “the @neg of third party withesses outside the subpoena
power of this court is a factor which igas heavily in favor of transferring.’Sky Valley Ltd.
P’ship v. ATX Sky Valley, LtdZ76 F. Supp. 1271, 1277 (N.D. Ill. 1991).

Finally, the Court must consider the conveoeenf the parties. Plaintiff contends that
the Northern District is convenient for him,tbdoes not discuss whether the Central District
(where he lives) would be convent as well. Plaintiff also coemds that the Northern District
would be more convenient fahe Wright Defendast and their employees, because they are
located outside lllinois (mostly in Memphis, Tesree, see [17-1] at 3-4), and would need to fly
through O’Hare Airport in Chicago to get to eititbe Northern District or the Middle District.
The Wright Defendants obviously disagree, sitloey seek to move the case to the Central
District. In any event, “the convenience otvesses who are employed by the parties * * * is
not an important consideration, because their ppation in the suit willbe obtained as part of

their employment, rather than by their own imijness or the Court’s Bpoena power, and their



compensation and expenses will fwad by their employers.’Caterpillar, Inc. v. ESCO Corp.
909 F. Supp. 2d 1026, 1031 (C.D. Ill. 2012). See Qsoo Holdings, Inc. v. Comcast Cable
Commc’ns, LLC 2015 WL 535981, at *3 (N.D. lliIFeb. 9, 2015) (“the overwhelmingly
predominant view among districtwas in the [Seventh [Ci]ircuit that because party withesses
are likely to appear \ontarily, the convenience factor isske significant with regard to party
witnesses than non-party withnesses”).

Considering all five factors by referencethe particular circumstances of the case, the
Court concludes that the Centfiltrict of lllinois is clearlya more convenient forum than the
Northern District of lllinois. Se€offey 796 F.2d at 219-20.

C. Will transfer servetheinterests of justice?

“In considering the interests of justice, aswveigh additional faots, including: (1) the
speed at which the case will proceed to trial;tl&) court’s familiarity vith the applicable law;
(3) the desirability of resolving controversien each locale; and (4) the relation of each
community to the occurrence at issuélanover Ins. C9.891 F. Supp. 2d at 1025.

Considering the factors in turn: First, the case may or may not proceed more quickly to
trial in the Central District. RIntiff points out that the mediaaverage time from filing to trial
is 30.7 months in the Northern District versus 3®@nths in the Central Birict. [17] at 6.
However, the Northern District has more cases tharCentral District tht are over three years
old, as well as a higher mber of filings and casgq®er judge. See [18] & Second, this Court
and the Central District are equally familiar with applicable Illinois law. Third, given the
absence of any connection betwdbis District and Plaintiff's @im, the Court finds that it
would be more desirable for tharties’ controversy to be resolved in the Central District.

Fourth and finally, the Central Digtt has a stronger relation to thecurrence at issue: Plaintiff



resides in the Central District, wéreated by doctors in the Cenhfastrict, and suffered injuries
in the Central District.

For these reasons, the Court concludes taaster would serve the ends of justice.
[11.  Conclusion

The Court concludes that thieatter should be transferréd the Central District of
lllinois because: (1) venue isqper in the Northern Distriadf lllinois based on the removal
statute; (2) venue wouldsad be proper in the Centrfaistrict of lllinois, because that is where a
substantial portion of the events giving rise taiftiff’'s claims occurred(3) transfer will serve
the convenience of the parties and witnessegoially the non-party nikcal witnesses who are
all located in the Central District beyond thisutt's subpoena power; ad) transfer will serve
the interests of justice because Plaintiffiicls have a clear amgtrong connection to the
Central District and no apparenteceection to the Northern DistrictTherefore, the Court grants
Wright Medical’'s motion [5] to &nsfer venue. This matter whle transferred to the Central

District of lllinois for al further proceedings.

Dated:February?25,2016 m_%/

RobertM. Dow, Jr.
UnitedState<District Judge



