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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

ELAINA TURNER and ULYSSES )
GREEN, )
) Case No. 15 CV 06741
Plaintiffs, )
) Judge Sharon J. Coleman
V. ) Magistrate Judge Susan E. Cox
)
CITY OF CHICAGO, et al., )
)
Defendants. )
ORDER

This matter comes before the Court on defendant GlityChicago’s motion for a
protective orderwhich would permit it to shield67 documentfrom discoveryon the basis of
three privilegesattorneyelient, deliberative procesand work product (or, in some instances, a
combination of two privileges). For the reasons stated herein, the Court grantsttbrswith a
few exceptions discussed below.

BACKGROUND

Plaintiffs allege that Elaina Turner was tased and arrested by Defendant Officer Patrick
Kelly (“Kelly”) during an attempt to tow Ulysses Greermstomobile on August 2, 2013. (Am.
Cmpt. at 1 8.1.) Plaintiffs further allege that the tasing caused Turner to suffer a miscatriage.
(Id. at T 11.) Following the incident, Defendants allegedly pursued criminal cleggest the

Plaintiffs, butPlairtiffs prevailed in the underlying criminal mattetd.(at 1 1315.) According

! The operative complaint in this matter brings the following causastini: 1) aMonell claim against the City of
Chicago for allowing Kelly to go out on patrol and carry, display, anchfge¢aser, despite knowing of his
“dangerous propensities involving the use of his service weapon,” dnd fai properly train or supervise Kelly on
the use of the taser; 2) false arrest pursuant to 42 U.S.C. § 1983, 3) extmss\pursuant to 42 U.S.C. § 1983, 4)
failure to intervene pursuant to 42 U.S.C. § 1983, and 5) conspiracyaputsut2 U.S.C. § 1983.
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to Plaintiffs, Kelly has a lengthy history of reported misconduct in his duty as a policeroffis
well as two arrests for assault and battery while off duly. af 1135-59.) During the criminal
proceedingainderlying this casePlaintiffs obtained an order from a state court judge ordering
the Independent Police Review Authority (“IPRA”) “to produce all CR files ardrnal
investigations relating to Defendant Kelly(Dkt. 63 at § 4.) On June 29, 2015, IPRA produced
documents that it purported to be the entire CR file and investigative file for. K&kt. 63 at
5.) However, 8 we noted in our previougpinionrecommendinganctions against the Citthe
City failed to produce investigativieecordsrelating to Officer Kelly thatlid not result in a “CR”
file, but had triggered an automatic investigation by IPRA (because the incidentgethwol
police shooting); the Court found that this failure constit@ethnificant discovery violation.
(Dkt. 122.) The Court also recommended that Defendants provide the Plaintiffs with a
“certification attesting that a complete and exhaustive search has been conducted and all
investigative files relating to Defendant Keligve been produced.ld().

To date, Defendants hapeoduced many documents relating to Officer Kelly, including
close to 700 -enail communications about the status of ongdPBA investigationsHowever,
the City withheld 167 emails as privilegesk discussed above. After meeting and conferring
with Plaintiffs’ counsel about the assertion of this privilege, the City filed ts&nh motion
seeking a protective order prohibiting disclosure of the documents it was withholdinipe A
hearing on thénstant motion, the Court ordered that the withheld documents be producged for
camerareview and set a briefing schedule. The Court has reviewed the parties’ briefs and the
withheld documents, and the matter is now ripe for disposition.

A few prelimnary matters need to be understdimdore we proceed furtherFirst, after

this case was filedPRA reopened two investigations of Officer Kelly which previously were



closed. These are the IPRA investigation of the tasing incident icdbes and whawve will
refer to as the LaPorta investigati@®R # 1033096). Regarding the IPRA investigation of the
facts underlyinghis case, the City already has informed Plaintiffs that it has reopened the IPR
investigationafterobtaining certairmaterials in tle course of this case, includifignessfor duty
records, depositiongnd other discovery material§he City haslsoproducedan IPRA memo
in this case dated January 11, 201 7tirsgeforth what additional investigative steps have been
taken since itreopened the casand which steps still remainThe LaPorta investigation
concerned an incident in which Kelly’'s service weapon was discharged and shot LaPorta
(Kelly’s friend) in the heada complaint was sustained against Officer Kelly on a number of
different groundsbut he was exonerated on an allegation that he shot LaPorta. As far as the
Court can determine from its review of the documeetsforth in the privilege Ip there is only
one IFRRA summary report regarding the LaPoirtaident among the documents: Doc. 8, CR
#1033096 as well agelated communications aboutethPRA investigation The Court will
discuss what can and should be revealdamtiffs about this matter below.

In addition to the twanvestigationsdiscussed above, other documents relating teast
two other IPRA investigationare being withheld, includingraft report andcommunications
about those reports. Two of these investigations, #1068325 (Do, 8852153) and
#1072859 (Doc. 125), areelevant to this case. In the first, Officer Kelly is not identified as a
participant in the alleged misconduct. In the secoathals nothing to with the allegationgthe
complaint but merely transported the complainantdis own conduct in this case was not
guestioned. As these matters are irrelevant to any issue in thisheasgiyt does not have to

produce these documents and the Court need not reach any alleged privilege questions.



The remaining documents fatito three different categories: #lyaft IPRA reports on
complaints, many of which contain annotations reflecting questions and advicettadaitts
asserted in these drafts by RRRttorneys and other personng);e-mail communications about
decisionsmade during the course of investigatioasd providingadvice (often from IPRA
attorneys) about how best to proceed in an investigation and preliminary opiniemesl about
IPRA findings—again often by IPRA attorneydyut by other personnel as well; darB)
communications which relate not to IPRA investigations, but rather to mattene lbfs or
other courts concerning ongoing caseAs to the first category, the City asserts only the
deliberative process privilege. Regarding the second, if the communication isedublyoor
written to an IPRA irhouse lawyer, or even copied to an IPRA attorney, the City claims both
deliberative process and attorndient privilege. On the finalcategoy, the City claims that that
those documentre protected bghe attorneyclient privilege and/or the work product privilege.
With these categories in mind, we turn to the legal standards which govern thealappli
privileges.

DISCUSSION

l. Deliber ative Process Privilege

The deliberative process privilegeotects communications that are part of the decision
making pocess of a governmental agentyS. v. Farley 11 F.3d 1385, 1389 (7th Cir.1993)
(citing N.L.R.B. v. Sears, Roebuck@b., 421 U.S. 132, 1561 (1975). The privilege “rests on
the obvious realization that officials will not communicate candidly among theraséleach
remark is a potential item of discovery and front page news, and its objecemhance the
guality of agency decisions by protecting open and frank discussion among those who make

them within the Government.Dept. of Interior v. Klamath Water Users Protective As$82
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U.S. 1, 89 (2001) (internal quotations omitted). In keeping with this stated goal, the
deliberative process privilege covers “documents reflecting advisonjoogi recommendations
and deliberations comprising part of the process by which governmentabdsasid policies
are formulated.”ld. at 9 A document will be protected “only if it is ‘predecisioralgenerated
before the adoption of an agency poliegnd ‘deliberative— reflective of the give and take of

the consultative processAllen v. Chicago Transit Auth198 F.R.D. 495, 502 (N.D.Ill.2001)

This means that “[clommunications made subsequent to an agency decision are . . . not . . .

protected.” Farley, 11 F.3d at 1389 Additionally, “[tjhe deliberative process privilege is
qualified and ‘may be overcome when there is a sufficient showing of a partiedlaxeed to
outweigh the reasons for confidentiality.Anderson v. Cornej®7 C 7556, 2001 WL 826878,
at *2 (N.D. lll. July 20, 2001) (quotingarley, 11 F.3d at 1389).

The City claims over 118 documents are protected by the deliberative procdsgerivi
and should not be producedrlaintiffs make three different argumernits urging the Court to
orderdisclosure of the documents. The first is that the City did not support the assertien of t
privilegewith an affidavit. An assertion of this privilege requires: “(1) the departimesd with
control over the matter must make a formal claim of privilege, after persorsaie@tion of the
problem; (2) the responsible official must demonstrate, typically by aifjgaecise and certain
reasons for preserving the confidentiality of the documents in question; and (3fjdia¢ st
specifically identify and describe the dmgents.” K.L.v. Edgar,964 F.Supp. 1206, 1209 (N.D.

lIl. 1997). Although the City’'s motion inexplicably did not include such affidavit, it
supplemented its motion with a thorough affidavit by Helen O’'Shaeggy IPRA’s general
counsel,which more than satisfies this test. The statements in the affidavit are subgtantiall

similar to those found to be sufficient by Judge Chang snksstantially similaaffidavit from
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Ms. O’'Shaughnessgubmitted inHolmes v. Hernandedjo. 14 C 8536, (N.D. Ill. Nov. 21,
2016) The Court finds that the documents being withheld are described in suffideihtdd

Ms. O’Shaughnessy clearly establishes the asserted rationale for prgsleen confidentiality.
Therefore, IPRA has established a prima facie case for the applicatienprivitege.

Plaintiffs second argument is that the City’s production of both unspeckHredils and
at least one draft summary report regarding the tasing incident underlyircasgieisvaived the
privilege as to all bthe documents; this isoh so. The release of other documents (which
Plaintiffs does not even identify in its response to the City’s motion) does not waive the privilege
for all relateddocumets, but only for thedocument or information specifically leased.
Howard v. City of Chicago2006 WL 2331096, at *7 (N.D. lll. Aug. 10, 2006) (quotilmgre
Sealed Casel21 F.3d 729, 741 (D.C. Cir, 1997 The only case whiclPlaintiffs cite for
extending the waiver to all documents does not support theitiggnsiSeeMoye, O’Brien,
O’Rourke, Hogan & Pickert v. Nat'l R.R. Passenger CoNb, 6:02CV-126, slip. op. (M.D.

Fla, August 19, 2003).

Plaintiffs do not further challenge the application of the deliberative process privilege to
the documents. Theiinal argumentis that the privilege should be overconmethis case
because oPlaintiffs' particularized need for the documents to prove their case. The Court must
considerthe following factors to determine whethlaintiffs have met this burden: (1) the
relevance of the documents to the litigation; (2) the availability of other ewddat would
serve the same purpose as the documents sought; (3) the government’s role inttbe;lga
the seriousness of the litigati and the issues involved in it; and (5) the degree to which

disclosure of the documents sought would tend to chill future deliberations within gevernm



agenciespr hinder frank and independent discussion about government policiefeaisibns.
See Aderson 2001 WL 826878, at *2.

Plaintiffs argue that their Complaint alleges that the City and IPRA have intentionally
protected, coveredp, and failed to hold Officer Kellyaccountablefor his “long history of
violent misconduct, which causd@laintiffs’ unconstitutional violations to occur.” For this
reasonthey contendthe Citys intent (which can only be revealed through its deliberatians)
critically important to PlaintiffsMonell claim. Howeverif this rationale weracceptedy the
Court, the privilege would be overcome any case in which the government’s intent is called
into question, rendering the deliberative process privilege a nullity in aeyvads aMonell
claim. The Court believes that the mere allegation that a governmantahaied improperly
cannot open the door to its entire decismaking processwithout a further and careful
examination of the relevance of the particular documents tepthaficallegations in the case

According toPlaintiffs, the inadvertentdisclosure of one of thdraft summary reports
proves the centrality of these documents to their claims. They contend thatuheedbtshows
IPRA Chief Administrator directing this investigation and informing her invagiigon how to
discredit PlaintiffsTurner’s accounts within the report, ignoring and failing to address the clearly
discredited version of events from Officer Kelly, and ignoring the undisputed dmtimas and
physical evidence of Turner’s physical injuries (i.e. taser woundsgdmitalict Officer Kelly's
version of the events entirely.” (Dkt. 137 a®8 The Courthas reviewed thdraft reports and
communications regarding this complaard does not find that they shothat this nefarious
conduct is taking place. In fact, thentrary appears to be the case. The successive aindfts
surrounding correspondenedncluding the decision to fepen the investigation in light of the

discovery in this case point to the opposite conclusiofihe documentsuggest that IPRA



personnkaretrying toconduct a thorough investigation. THRRA originally maynot have had

all of the relevant information regarding Officer Kelly’s disciplinarytérig may have resulted in

an incomplete analysis, but the documents at issue in this motion shed no light on ti@t.ques
They are instead a series of successive drafts of a report by an IPR#gateesvhich include
edits, comments, questigramd responses by others in the chain of comnsact asattorneys,
investigative personneénd theChief Administrator. The communications surrounding these
drafts are discussions abdhe steps to be taken in the ongoing investigation, reporting on how
those steps are progressirand preliminary findings and opinions regarding the probable
outcome of the complaint.

This case clearly is distinguishable from thelmescase relied on bilaintiffs. In that
case, there was specific evidertbat a former IPRA investigatotorenzo Davishad come
forwardto assert that IPRA fired him for refusingdbange his recommendationghus, Judge
Chang found thaPlaintiffs needed to be able to review drafts of the IPRA summary reports to
determine whether they were being edited to be more “offirdly.” Their relevanc¢o the
casewas not, therefore, speculative. But t@®urt's review of the summaries and other
documentsin this casedo not substantiat@ theorythat evidence is being suppressed or
manipulated in such a fashion. The marginal relevance of these documents weighs if favor o
maintainng the privilege particularly wherPlaintiffs have access to the final summary reports,
investigative files, evidencand witnesses identified in these repdrts.

The remaining factorslearlybalance in the City’s favor. This litigation does raise serious

guestions about the efficacy of IPRA investigations for the reasons the Courtthdentifed.

2 And, it is clear from the evidendkat Plaintiffswill have adequatdodder for their arguments, considering that
despiteOfficer Kelly’s lengthy list of sworn complaints against him, invehent in at least two shootings, previous
suspensions and fitness for duty issues discovered digbevery in this case, he continued to work as a police
officer. Perhaps most significantly for Plaintiffs, the last sungmgport in this case does not even mention Kelly’s
prior checkered history, but nonetheless finds the complaint wtitherit.

8



But the Court is reluctant on this record (in which the content of the communicationghdmn
to advancePlaintiffs theory) to override the privilegen this basis. Such a holding would mean
that in each case whem Plaintiff alleges an ineffective investigation by IPRA, IPRA’s
documents would be an open book. There is no question that this would chill a free and frank
discussion among IPRA personnel about the merits of any particular issue mndéaring an
investigation. IPRA personnel would be reluctant to challenge or criticize dsmtsotiews or
decisions for fear that thi®ald be cited as evidence in a future case. It seems clear to the Court
that allowing such discovery every time IPRA’s investigation is chg#id as inadequate in a
civil case would weaken the agency significantly and hinder its personnel frontaknagethe
thorough investigations its complainants deseieus, we do not find that the privilege is
overcome byplaintiffs need for the documents.

However, that does not completely end the inquifhe deliberativeprocessprivilege
does not extend to a discussion of objective facts, as opposed to opinions and recommendations.
Environmental Protection Agency v. Minkl0 U.S. 73, 8488, 93 (1973)(“[M]emoranda
consisting only of compiled factual material or purely factual materiaihouwd in deliberative
memoranda and severable from its context would generally be available for dysgpvercal
3, Int'l Bhd. of Elec. Workers, AFL-CIO v. N.L.R®15 F.2d 1177, 1180 (2d Cir.1988purely
factual material not reflecting the agency's deliberative process isatettad.”); Trentadue v.
Integrity Comm, 501 F.3d 1215,2R7-28 (10th Cir.2007)K.L. v. Edgar,964 F.Supp. 1206,
1208 (N.D.Ill.1997). “To be considered ‘deliberative,” a document should reflect policy or
decisionmaking processes, rather than purely factual or investigatiagers.” S.E.C. v.
Nacchio,No. 05 C 0480, 2009 WL 211511, at *3 (D.Colo. Jan. 29, 2068ng Trentadue501

F.3d at 1227). Purely factual informationust therefore be segregatedm other materials


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126323&pubNum=0000780&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_780_87&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_87
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988060342&pubNum=0000350&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_350_1180&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1180
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988060342&pubNum=0000350&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_350_1180&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1180
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013138159&pubNum=0000506&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_506_1227&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1227
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013138159&pubNum=0000506&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_506_1227&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1227
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118554&pubNum=0000345&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_345_1208&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1208
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118554&pubNum=0000345&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_345_1208&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1208
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017977337&pubNum=0000999&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017977337&pubNum=0000999&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013138159&pubNum=0000506&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_506_1227&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1227
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013138159&pubNum=0000506&originatingDoc=Id1a93c0041c511e59310dee353d566e2&refType=RP&fi=co_pp_sp_506_1227&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1227

which are proteetd. The Court will now turn to the specific documents being withheld by the
City and determine whether those materials contain protected delibgyedness information,
or purely factual information that must be produced.

A. Summary Reports and Reldt®aterials

We already have ruled that Documents883 152153 and 125 are not relevant to this
case and need not be disclosed. We further order that the City need not produce Documents 9,
4152; 5961; 6470, 71,73-79; 102102; 104105; 114124 Eah of these documents reflects
internal communications regarding IPRA’s deliberative progetsting to Summary Report
#1063990 thetasing incident)and falls squarely within the deliberative process privilege.

The City has also withheld Doc. 8 (summary of the LaPorta shooting compainsta
Officer Kelly, #1033096) and Doc. 12 (shooting complaint against Officer Kelly, #1068458).
There is nothing on the face of either of these reports which indicates they arahsaifnmary
reports and so the Court does not understand why the privilege is being assertethkeeCourt
is aware that IPRA recently hasapened the investigation into the LaPorta shooting because
thereis new evidence to consider, but believes ®laintiffs should be permittetb review the
current(and only)conclusion reached by IPRA as set forth in the repbherefore, Docs. 8 and
12 must be produced.

B. Internal IPRACommunications

The Caurt finds Doc. 4 and 5, consisting cbrrespondence between an IPRA attorney
and staff about steps to be taken in the LaPorta easecovered by the deliberative process
privilege. Docs. 6 and gtate preliminary findings in the same investigation and need not be

disclosed. Docs. 13, 14 and 16 compmseemail chain between IPRA’s General @wsel and

10



IPRA staff about the status of the tasing investigation and steps to be takeridsefioige a final
report. These also need not be produced.

Docs. 1721 arean email chain between IPRA Geral Counsel and personnel regarding
conversations witlPlaintiffs attorneys in the instant case and the reasons why IPRA did not take
officer statementsThe email chain also offers opinions about the credibility of certain
witnesses. It should not be disclosed.

The first part of Doc. 34 reveals an opinion about the likely outcome of the tasing
complaint and should remain confidential. Taintiffs are entitled to the second half of the e
mail which relates a fact: that Officer Kelly and threleeotofficers are up for commendations in
the departmentThat informationis not covered by the deliberative-process privilege.

Docs. 3840, which deal with new facts that have been discovered in the LaPorta
investigation are a mixed bag. Doc. 38 iscammunicationthat discusses new information
which hadcome to light in the LaPorta investigatiofhis email is prompted by a message
from an IPRA attorneyo an IPRAstaff membermescribing those factglthough an attorney
authored this -enail, nothing in it offers legal counsel or opinionsf any kind; it simply is a
recitation of facts that hav@me to light publiclyin the LaPorta civil matterlt is not, therefore,
protectedby the atorney-<client or deliberative process privilegePlaintiffs are entitled to the
second half of Doc. 38, but ntite response which details steps IPRA persopiat to taken
response to these new fastdirst half. Docs. 3310 and5357 are covered by the deliberative
process privilege because they discussehinvestigative stepsDoc. 71 is a summary by
IPRA’s General Counsel to its Chief Administrator about her thoughts on theejaft in the
tasing investigation; Docs. 160 and 161 are requests for certain investigegpisensthat case.

Both are pivileged. Docs. 882 are discussions among IPRA personnel atutiter actions to

11



be taken in the LaPorta casain, covered by the privilegdocs. 108113 and 126134 are
communicationsdescriling actions IPRA should take in response to new in&diom in the
LaPorta caseas well as information IPRA personnel intend to review for these purpodese
privileged. Docs. 13842 comprise communications between IPRA attorneys and IPRA
personnel about the draft summary report. These are also privileged.

Docs. 143 and 14550, 155156 are communications about the investigative plan for the
now reopened LaPorta complaiand are privileged. Doc. 153 a letter from IPRA (author
not identified) to Chicago Police Superintendent Eddie Johnson asking his permissiopéa re
the LaPorta investigation based on new evidence. Tier lgvhich may be a draft) simply
identifies the “objective facts” thiave caused IPRA to request that the complaint-opeeed.
There is nothing deliberative about the factual matters in the letter and it dfeproduced.
Doc. 158 is the -enail transmittal of this letter asking IPRA Chief Administrator for comments.
Again, there is nothing deliberative here. Docs.-166 are communications from an IPRA
attorneyto the Chief Administrator about how to proceed in the Kelly tasing investigation and
are privileged. Finally, the last document, Db87, is a memo to the file summarizing the legal
rationale for reopening the Kelly tasing case and is privileged.

[. Attorney-Client and Work Product Privileges

While there is no specific federal standard for attorcieynt privilege, the Federal Rules
of Evidence state that all privileges (except to the extent they pertain to dainefenses
governed by state langre governed by “the principles of the common law as they may be
interpreted by the courts of the United States in the light of reason and expéri€ed. R.

Evid. 501. The SeventRircuit has recently reiterated that in order for the common law

% Having sustained the deliberative process privilege for all of the docsmaitth the City alternatively claims are
protected by attorneglient privilege, the Court only rules on those documents for whichtbalattornesclient or
work product privilges are asserted as the reason for withholding them.

12
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attorneyelient privilege to cover a communication, the court must deterrtilpevhether legal
advice was sought from an attorney in his or her capacity as an attowh€®)avhether the
communication was related to that purpose and made in confidence by the&éiedta T.E. v.
S. Berwyn Sch. Dist. 10800 F.3d 612, 618 (7th Cir.200@)iting United Sates v. Evans]13

F.3d 1457, 1461 (7th Cir.1997)).

The work product doctrine protects “documents and tangible things that pegquren
anticipation of litigation or for trial by or for another party or its represimetd Fed.R. Civ. P.
26(b)(3)(A) In determining whether the work product privilege applies, a court must examine
whether the soughdfter documents convey an attorney's thought processes and mental
impressions.Sandra,600 F.3d at 62422. The party seeking work product protection to prevent
discovery bears the burden of proof to demonstrate that the disputed material weedprepa
anticipation of litigation.FDIC v. Fidelity and Deposit Co. of MdNo. 3:1}cv-19-RLY-

WGH, 2013 WL 3989140, at *2 (S.D.Ind. Aug.2, 2013).

Plaintiffs make two objections to the assertiorttugseprivileges. The first is that was
unclear from the log tendered by the City the identities of the attorneys. Bubthieetified by
the O’Shaughnessy affidavit imhich all IPRA attorneys are specifically identified. The second
is that IPRA did not show that the communications were for the purpose of seeking ongbtaini
legal adviceor, with respect to the work product privilegesre prepared foor obtained because
of litigation.

The communications over which the City asserts an attasinayt privilege are internal
communications between IPRA lawyers and IPRA staff, but that does not makeulyeless
privileged if the purpose of the commioations is to séeor give legal advice.The City of

Chicago ordinance creating IPRA confers a number of powers on the Chief Admhonis
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including “to conduct investigations in a manner consistent with Article IV of Chagd4, the
rules and regulations established by the police board, and all department opecataty s,
general orders, collective bargaining agreemeansl other applicable laws and regulations.”
CHICAGO, ILL., CoDE § 2-57-040(g). Accordingly, it is not surprising that IPRAwWgers
frequently consult with IPRA staff about ongoing investigations. In this way, thesers act
as inhouse corporate attorneys whose legdViceto other corporate personnel is protected.
Upjohn Co. v. United State444 U.S. 383, 3999 (1981). And this privilege extends to factual
investigations made by an attorney to provide legal advice to the client andtheney factual
statements made by the employee for this purpose are prot&aedra T.E.600 F.3d 61zt
619-20.

The Court has reviewed all of the documents over wiither privilege has been
asserted andustains the privileges. Each of the communications between IPRA attorneys and
their staff are for purposes of fulfilling their role under the operative ordineEmessurean
appropriate and lawful investigationSimilarly, the documents over which the wgmoduct
privilege has been asserted are drafts of documents prepared for litigadioynoirthemin
response to matters which have arisen innbtant case. The Ciig entitled to withhold these
documents.

CONCLUSION

With the exception of those documents noted herein, the City’s motion for a protective

order is granted.

U.S. Magistrate Judge, Susan E. Cox

Date: 2/10/2017
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