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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANDREW D. COE,

Plaintiff,
Case No. 15-cv-6869
V.
Judge Robert M. Dow, Jr.
OFFICER ATKINS, et al,

N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants Darrin Atk Brandi Walker, and Damian Bragg’s
partial motion to dismiss [44]. For the reasses$ forth below, Defendants’ partial motion to
dismiss [44] is granted. Plaifitis given until June 16, 2017 fde a second amended complaint
consistent with this opinion.

l. Background

This case involves the raiatersection of the Eighth Aemdment and “Air Jordan”
basketball shoes. Acating to the amended complaint, Plaintiff Andrew Coe is paralyzed below
both ankles and cannot walk egsiithout leg braces supported bym, high-top shoes. [29,
1 2.] Starting on September 26, 2014, Plaintiff waalicerated at Statél@ Correctional Center
in Joliet, lllinois. Id. § 12. Upon arrival, docte from Wexford Health &irces, Inc. issued him
a permit for braces and high-top shots. Plaintiff happened to bgearing high-top leather Air
Jordans, and was allowed to keep those shoes for the time kaking.

On October 15, 2014, Defendant Dr. Stephen R#&fused to prescribe high-top shoes

for Plaintiff’—a decision thaPlaintiff contends was erronectis[29,  15.] On November 19,

! Plaintiff discusses two of his prior shoe-relatediioal recommendations from Wexford and the lllinois
Department of Corrections (“IDOE to show this was error. He alleges that, in 2003, Wexford
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2014, correctional officers Defendants Darrin Atkarsd Brandi Walker anfiscated Plaintiff's

Air Jordans. Id. Coe was not left shoeless. Instebd was given pra-issue shoes, but
Plaintiff alleges that these shoes “did sapport his braces and hold them in plackl’  12.
Plaintiff ultimately slipped out of those replacement shoes, and injured his feet—once on
November 19 (injuring his righdinky toe) and again on Decemldds (injuring the second digit

on his left foot). He does not elaborate on theneaddl his injury or the treatment he received.

The amended complaint contains two othergalt®ns of note. Fits Plaintiff alleges
that on November 19, after his injury, an uniifesd IDOC doctor toldDefendants Atkins and
Walker that Plaintiff “needed the ‘Air Jordanset equivalent high-todirm shoes, but they
ignored that directive.” Id. { 14. Second, Plaintiff allegesathtwo correctional officers—
Defendants Lorient Stanback and Damian Bragg—intentionally delayed seeking medical
attention for Plaintiffs December 10 injurfor “an hour-and-a half’ while Plaintiff was
“screaming in pain.”ld. 11 17, 45-46.

Plaintiff filed a four-count complaint [29]asserting Eighth Amendment claims for
intentional interference ith treatment against Officers Atkired Walker (Count I), refusal to
provide treatment against Dr. Ritz (Count liRtentional interferencavith treatment against
Officer Stanback (Count Ill), and intention@terference with trdement against Officers
Stanback and Bragg related to Plaintiff@d@mber 10, 2014 injury (Count IV). Defendants
Atkins, Walker, and Bragg moved to dismiss thecsfic claims asserted against each of them in

Counts | and IV [44].

recommended that he be allowed to wear “tenhges” [29, | 11], and, on October 9, 2014, an IDOC
physician found that he needed “wellshioned and arched walking shoedd. f 15. Neither really
describes a pair of “high-top leather ‘Air Jordan’ basketball shokk.Y 12. Tennis shoes are typically
low-top. Air Jordans are not the qtessential arched walking shoe. Nevertheless, at this primary stage,
the Court construes these recommendationsppastithe need for a firm high-top shoe.



. Legal Standard

To survive a Federal Rule of Civil Pratge (“Rule”) 12(b)(6) motion to dismiss for
failure to state a claim upon whichlief can be granted, the complaint first must comply with
Rule 8(a) by providing “a shodnd plain statement of the ataishowing that the pleader is
entitled to relief,” Fed. R. Civ. B(a)(2), such that the defendangiven “fair ndice of what the
** * claim is and the grounds upon which it restBell Atl. Corp. v. Twombl|y550 U.S. 544,
555 (2007) (quotingonley v. Gibson355 U.S. 41, 47 (1957)) (altéi@n in origina). Second,
the factual allegations in the colamt must be sufficient to raasthe possibility of relief above
the “speculative level.”"E.E.O.C. v. Concentra Health Servs., |it96 F.3d 773, 776 (7th Cir.
2007) (quotingfwombly 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 555). Dismisshlr failure to state a claim
under Rule 12(b)(6) is proper “whéme allegations in a complairitpwever true, could not raise
a claim of entitlement to relief." Twombly,550 U.S. at 558. In reviewing a motion to dismiss
pursuant to Rule 12(b)(6), the Court acceptstras all of Plainfi’'s well-pleaded factual
allegations and draws all reasonabblierences in Plaintiff's favorKillingsworth v. HSBC Bank
Nevada, N.A.507 F.3d 614, 618 (7th Cir. 2007).

[I1.  Analysis

Correctional officials and health care provideray not act with déerate indifference
to an inmate’s serious medical needsstelle v. Gamble429 U.S. 97, 104 (1976Fields v.
Smith 653 F.3d 550, 554 (7th Cir. 2011). “Delibermtdifference to serious medical needs of a
prisoner constitutes the unnecessary and avaninfliction of pain forbidden by the
Constitution.” Arnett v. Webster658 F.3d 742, 750 (7th Ci2011) (internal quotations and

citation omitted). Deliberate indifference has both an objective and a subjective element: the



inmate must have an objectiyederious medical condition, and the Defendant in question must
be subjectively aware of and consciousligregard the inmate’s medical needtarmer v.
Brennan 511 U.S. 825, 837 (1994 stelle 429 U.S. at 103-04; see aRoe v. Elyea631 F.3d
843, 862 (7th Cir. 2011).

“An objectively serious medical condition is one that has been diagnosed by a physician
as mandating treatment or one that is so obuioaiseven a lay person would perceive the need
for a doctor’s attention.”Gayton v. McCoy593 F.3d 610, 620 (7th Cir. 2010) (citation and
internal quotation marks omitted). “A medicabndition need not be life-threatening to be
serious; rather, it could be erdition that would result in fther significant injury or
unnecessary and wanton infliction of pain if not treatdd.”

To satisfy the subjective elentenf deliberate indifference, the official must have “acted
with a sufficiently culpable state of mindArnett 658 F.3d at 751. Thad, the official “must
know of and disregard an excessnak to inmate health."Hayes v. Snydeb46 F.3d 516, 522
(7th Cir. 2008). The official must “both be awe of facts from which the inference could be
drawn that a substantial risk of serious hagrists” and “must also draw the inference.”
Farmer, 511 U.S. at 837; accoMance v. Peter97 F.3d 987, 993 (7th Cir. 1996) (“[P]laintiff
still has the burden of demonstrating thag ttommunication, in it€ontent and manner of
transmission, gave the prison official sufficient netto alert him or her to ‘an excessive risk to
inmate health or safety[.]” (quotingarmer, 511 U.S. at 837)). This state of mind is akin to
recklessness, not negligencArnett 658 F.3d at 751. Neither medical malpractice nor a mere
disagreement with a doctor's medical judgment amounts to deliberate indiffer8ecey v.

Peterman 604 F.3d 435, 441 (7th Cir. 2010) (citiagtelle 429 U.S. at 106).



In the context of medical pradsionals, “[a] medical professial is entitled to deference
in treatment decisions unless no minimallyngetent professional would have so responded
under those circumstancesSain v. Wood512 F.3d 886, 894-95 (7th Cir. 2008) (citation and
internal quotation marks omitted). The medical professional’'s decisions must be “such a
substantial departure from accepted professigndgment, practice, or standards, as to
demonstrate that the person responsible actuallyali base the decision on such a judgment.”
Id. at 895 (citation and internal gtation marks omitted). In contrast, “a non-medical prison
official will generally be justified in belieng that the prisoner is in capable handarhett 658
F.3d at 755. The non-medical official must have “a reason to believe (or actual knowledge) that
prison doctors or their assistanare mistreating (or not tt&@g) a prisoner” to be found
deliberately indifferent.1d. (citation and internal quation marks omitted); accof8erry, 604
F.3d at 440 (“As a nonmedical adnstrator, [defendant] was entitléd defer to the judgment of
jail health professionals so longlaes did not ignore [the inmate].”).

With these principles in mind, the Court tano Defendants’ motion. Defendants Atkins
and Walker seek dismissal of Count |, whilef@wlant Bragg seeks disgsal of Count IV, but
only with respect to him. The Cowtldresses their arguments separately.

1. Count I: Atkinsand Walker

Defendants Atkins and Walker move to disswCount I, arguing that Plaintiff lacked “an
objectively serious medical nedd possess these shoes,” whiwere contraband, and that
Defendants were entitled to rely on the mediealisions of prior IDOC physicians who declined
to prescribe Plaintiff high-tophoes. [44-1, at 4-5.] Plaiih responds that his objectively
serious medical condition was huaralysis(not his need for thenses), and Defendants knew of

and disregarded medical advice that Plaintiiiteded the high-top shoes.” [49, at 4.]



Specifically, Defendants knew and disregarded thetfatt(1) Plaintiff had received an “initial
permit” to wear the shoes “less than two morghdier”; (2) they guated him for two months
before confiscating these shoes; and (3) “an IDd@Ctor told Defendants that [Plaintiff] needed
the shoes the same day they tdloékm,” which was after his firshjury but before his second
injury. Id. Thus, Defendant’s “failure to use theirtlaarity to take steps to correct the condition
by contacting the appropriate medical offisiahay qualify as deliberate indifferencdd. at 5.
Based on these facts, Plaintiff has failewl state a claim that Defendants were
deliberately indifferent at the tina Plaintiff's November injuy. The amended complaint states
that Plaintiff's physician, Dr. Ritz, “refused to prescribe high-topes for Plaintiff” more than a
month before the November injury. [29, { 15.] other words, Plaintiff's prescribed treatment
at the time of November injurglid not require high-top shoes.Accordingly, Plaintiff's
November injury cannot be traced to DefendAtkins’ or Walker’'s “refusal to provide an
inmate with prescribed [treatment] tr follow the advice of a specialist.Arnett 658 F.3d at
754. Likewise, Plaintiff has natlleged any facts suggesting that these Defendants had reason to
believe or actual knowledge that Dr. Ritzsvanistreating (not treating)” Plaintiffld. (citation
and internal quotation marks omitted). After &kefendants gave Plaintiff replacement shoes
and allowed him to retain his leg braces. They did not “ignore” his medical needs. [49, at 4.]
Plaintiff offers no authority for proposition thalhese correctional offers were required to
override Dr. Ritz's medical conclusions simply besm®laintiff was initially allowed to keep his
Air Jordans at intake and Defemts had guarded previously hinThe law is to the contrary.
SeeBerry, 604 F.3d at 440 (“[T]he law encourages moedical security and administrative
personnel at jails and prisons to defer to phafessional medical juagents of the physicians

and nurses treating the prisonargheir care without fear dfability for doing so.”);McGee v.



Adams 721 F.3d 474, 483 (7th Cir. 2013) (“The non-medical professional defendants, in turn,
were entitled to rely on the medical professils’ determination that McGee could wear metal
leg restraints.”).

The Court reaches the same conclusiontlier period following Plaintiff's November
injury, although for slightly diffeent reasons. Plaintiff pleadbat after he was injured on
November 19, both Defendants were given a “divet by an unidentified IDOC doctor that
Plaintiff “needed” high-top firm shoes. [29, § L4l his single allegation—as presently pled—is
too vague to save this Count from dismiss&Plaintiff does not plead that this unknown
physician actually prescribed atiff “high-top firm shoes,”issued him a permit for his Air
Jordans, or even treated Plainfifindeed, Plaintiff's argumerstiggests that this doctor wast
a medical official with responsibility for treagnPlaintiff (otherwise, ta claim that Defendants
were deliberately indifferent fdailing to “contact[] the appropriateedical officials” to correct
Plaintiff's course of treatmend, at 5] makes little sense). Ndwes Plaintiff contend that this
“directive” means that Defendants actually knewbetieved that Dr. Ritz was mistreating or
failing to treat Plaintiff's paralysis. FinallRlaintiff does explain howhis “directive” shows
that Defendants knew that the decision to prevRlaintiff braces bubnly prison-issue shoes
(rather than Air Jordans or higbp shoes) exposed Plaintiff #o “substantial risk of serious
harm.” Farmer, 511 U.S. at 837. Without moréjs claim is not plausible.

Therefore, Plaintiff fails to plead to ffigient fact showingthat Defendants were
deliberately indifferent to Platiff's serious medical needs.The Court grants Defendants’
motion to dismiss Count | without prejudicedawith leave to replead by June 16, 2017, if

Plaintiff believes that he can do sonsistent with the discussion above.

2 Plaintiff separately alleges that Stanback destiqpe hid) a medical permit establishing that Plaintiff
had permission to wear the Air Jordans. Pldiddes not plead if it was this IDOC physician or
someone else who issued this permit or that Atkits Walker had knowledge of this lost permit.



2. Count 1V: Bragg

In Count 1V, Plaintiff contads Defendant Bragg was ddaiately indifferent to his
serious medical needs after his December DQ42toe injury because Defendant Bragg and
Stanback “deliberately delayesgeking medical treatment for [Plaintiff] for an hour-and-a-half,”
which caused Plaintiff to endure “unnecessadgitional pain and suffering.” [29, T 46-47.]
Defendant contends that thesaim should be dismissed becauBlaintiff fails to show any
“detrimental impact to his injurgs a result of the dsld and, in any eventhis “brief delay in
treatment is insufficient to state a claim.” 4{4, at 5-6; 51, at 3—-4] Plaintiff responds that
“inexplicable delay[s] in treatment” can shaleliberate indifference and he is not required to
show the delay caused a detrimentalaetpn his health to state a claim.

The Court agrees with Plaintiff on both paint“A delay in treatment may constitute
deliberate indifference if the delay exacerbated the injury or unnecessarily prolonged an inmate’s
pain.” McGowan v. Hulick612 F.3d 636, 640 (7th Cir. 2010). dther words, “even if [an
inmate’s] condition did not worsen from ethdelay, deliberate indifference to prolonged,
unnecessary pain can itself be thsigdor an Eighth Amendment claim.Smith v. Knox Cty.
Jail, 666 F.3d 1037, 1039-40 (7th Cir. 201@&yjeveson v. Andersob38 F.3d 763, 779 (7th
Cir. 2008) (reversing denial of summary judgmehere plaintiff introducedhis medical records
showing that he “he had a nagalcture, that he could expermnfurther bleeding, and that he
may need to see a specialist,” which would allow a jury to infer that the officers’ delays in
arranging medical treatment caused plaiftiffany more hours of needless suffering for no
reason” when they waited one-and-a-halfsito secure medical treatment for him).

“Of course, delays are common in the prison setting with limited resour@esties v.

Carter, 836 F.3d 722, 730 (7th Cir. 2016). “Delay is ndaetor that is eithealways, or never,



significant. Instead, the lengthf delay that is tolerable dends on the seriousness of the
condition and the ease of providing treatmenitGowan 612 F.3d at 640; accoikerry, 604
F.3d at 442 (“[W]e do not suggest that anori delay in treatment constitutes deliberate
indifference.”). For example, iNlcGowan the Seventh Circuit concluded that the plaintiff had
stated a claim because he “set forth a plausible account of the factagsghow much delay he
experienced, how often he and others asked fdef&] to act, and what the consequences were
of inaction.” Id. The issue here is whether Plaintifsh@led enough facts regarding his delay in
receiving treatment to suggest that Defent Bragg was deliberately indifferent.

The Court concludes that heshaot. Plaintiff pleads merelhat he “injured” his toe,
was “screaming in pain,” and experienced “unnecgssaditional pain anduffering” as a result
of the hour-and-a-half delay. [29, 11 46-47.] dées not plead any facts, for example, about
the nature and severitgf his injury, how his toe was tuhately treated, or the ease and
availability of faster atment on December 10. @frown v. Darnold 505 F. App’x 584, 587
(7th Cir. 2013) (“[W]e do not think the circistances here, as alleged by Brown—back pain,
which can be elusive and difficult to treat,daa delay of a few hours in providing a non-
prescription pain reliever—add up am Eighth Amendmnt violation.”); Murphy v. Walker51
F.3d 714, 717 (7th Cir. 1995) (“[TJwo hours does seém like an unreasonably long wait to x-
ray, examine, and possibly cast a fracturedeexity, and [Plaintiff] does not allege that the
injury required immediate atteah. Thus, the district court pperly dismissed this claim.”);
Holt v. Doe 2017 WL 74767, at *2-3 (W.D. Wis. Jan.Z17) (dismissing complaint based on
“one-hour delay in treatment” for broken boresund plaintiff's eye where “plaintiff has not
alleged facts showing that it wallhave been so obvious to theeatling nurse thailaintiff was

in immediate need of medical attention that failure to take him to the hospital that time



would subject him to a substantial risk of serious har@astro v. lllinois Dep’t of Cor;.2015
WL 4760766, at *3 (S.D. Ill. Aug. 12, 2015) (disssing 8§ 1983 claim badeon a “one-and-a-
half hour delay in getting [plaintiff] tthe clinic” for treatnent after a fall)Newsome v. Godingz
2013 WL 5799769, at *2 (C.D. Ill. Oct. 28, 201@)smissing 8§ 1983 claim based on “the delay
of seeing a physician for a few hours” to treat his esophagus and(cdtiecting cases)).
Notably, Plaintiff does not specify if his injurwas a break, a fracture, a sprain, a cut, or
something else. He does not pleddether or how often he askBe&fendant to take him to the
doctor on December 10. He does not plead whiyehieves this delay caused him unnecessarily
prolonged pain. SeRetties 836 F.3d at 730. He does not even compare this incident with the
prison’s response to and the treatment he received for his November toe-related injury.
Nothing about a delay of this length for ajuiy of this kind suggests, on its face, that
Defendant Bragg was deliberately disregarding excessive risk to Plaintiff's health by
withholding a readilyavailable treatment from him. G&il v. Reed 381 F.3d 649, 662 (7th Cir.
2004) (“Here the cost of handing over the pridmed antibiotic was zero. The drug had been
prescribed and dispensed into a bottle labelefPiaintiff] and was in [Defendant’s] hand when
he refused to hand it over. [Plaintiff's] neéar the antibiotic to treat a serious infection
involving a surgical wand was substantial.”);ewis v. Mitchell 2013 WL 772836, at *2 (C.D.
lIl. Feb. 28, 2013) (“If the delays in treatmend diause Plaintiff harm, gdendant] would not be
deliberately indifferent if she hagb authority to arrange for faster treatment.”). “In fact, the
public often waits longer at hospital emergency roomisdngston v. Petersl00 F.3d 1235,
1240 (7th Cir. 1996) (affirming sunmary judgment where a “one-hodelay” in treating injuries
from a rape was found “insufficient to reachnstitutional proportions”). Plaintiff does not cite

a single case where an hour-and-a-half delay to treat a fotwie-oelated injury was found to

10



state a deliberate indifference clainfAnyone who has ever visited a doctor’s office knows that
some delays in treatment are inevitable, paditylabsent a life-threatening emergency. Such
delays are even more likely in the prison environmeBEtry, 604 F.3d at 442. While this does
not mean that no such claim could be stadgginst Defendant Bgg, Plaintiff’'s present
allegations are insufficient to show the plaigipb of any deliberate indifference claim here.
Accordingly, the Court grants Defendants’ motion to dismiss Count IV with respect to Defendant
Bragg without prejudice and with leave to repldrsy June 16, 2017 if Plaintiff believes that he
can do so consistent with the discussion above.
V.  Conclusion

For the foregoing reasons, the Court grdd$endants’ partial motion to dismiss [44]

Counts | and IV. Plaintiff is given until da 16, 2017 to file an amended complaint.

Dated:May 15,2017 'z;és e : ;/

RobertM. Dow, Jr. &~
UnitedState<District Judge

% Courts to face the question haeached the opposite conclusion. Seg, Williams v. N.Y. City Dep't

of Corr., 2016 WL 393438, at *2-3 (E.D.N.Y. Jan. 31, 2016) (granting summary judgment because “the
fact that plaintiff was treated within 24 hours foripjured toe negates the ability of a reasonable jury to
find ‘deliberate indifference” and concluding that g bottom line is that a sgned toe, even with
preexisting mild-moderate arthritis, which is treated within appropriately 24 hours of the injury, is simply
not a severe enough situation to support a claiat girison authorities have violated the Eighth
Amendment”);Stavropoulos v. Wellstar Health Servs. & or Med. G014 WL 3427540, at *5 (N.D.

Ga. July 14, 2014) (dismissing complaint where defehtimew that he had hurt his toe and that it was
bleeding” and waited three days to treat him, aaiclg that this “was [not] a constitutionally significant
delay that showed deliberate indifferencédjuston v. Horn2010 WL 1948612, at *10 (S.D.N.Y. May

13, 2010) (granting summary judgment on claim that plaintiff “had to wait several hours before being
examined by a clinician” for his “injuretbe,” which was not “sufficiently serious”Ballard v. Williams

2002 WL 32494504, at *1 (W.D. Va. July 18, 200P(&intiff] has failed to establish a serious medical
need in that his complaint involves a swollen and sme* * * Failure to immediately perform an X-ray,
under the facts [Plaintiff] alleges, doest constitute deliberate indifference.”).
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