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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHANNES T. MARTIN,

Plaintiff,
No. 15 C 6998
V.
Judge Jorge L. Alonso
WENDY’S INTERNATIONAL, INC.
(n/k/aWendy'’s International, LLC) and
GUINNESS WORLD RECORDS
LIMITED,

N/ N N N N N N N N PR

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Johannes T. Martin alleges in his complaint that defendants Wendy's
International, Inc. ("“Wendy’s”)and Guinness World Records Limited (“Guinness”) violated
Section 43(a) of the Lanham Act ahid right of publicity under lllinois law by using plaintiff's
identity in a 2013 promotion. Defendants have jointly moved to dismiss plaintiff's caerplai
pursuant to Federal Rule of Civil Procedure 12(b)(6). For the reasons set fovththel motion
is granted.

BACKGROUND

According to the allegations of the complaint, plaintiff holds the world record for
consecutive kicks of a footbag. A footbag is a popular toy also known by a common brand
name, Hacky Sack. In June of 1997, plaintiff set the world record by kicking a footbag into the
air 63,326 consecutive times without letting it hit the ground. (Coan#2.)

Over a sixweek period in August and September 2013, Wendy's and Guinness ran a
promotion in which every Kid’'s Meal sold at Wendy’s restaurants includedfaie Guinness

themed toys. 1. at 34, Ex. A.) According to an announcement posted on the nésm
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website, which plaintiff printed and attached to his complaint, Guinness ‘tdeaimewith
Wendy's” “to add a little friendly recordreaking competition to family dining” by offering
“recordbreaking toys,” including a trick footbag (“Once the neighborhood gets a hold of the
skills on this footbag, it's only a matter of time before the record of 946 peoplaglaya
circle at once gets taken down.”)dd.( Ex. A.) The announcement stated that “each toy provides
fun challenges and a chance for pasead kids to outdo each other for the title of family's
best. Tallest, smallest, fastest, farthestach Kid's Meal will allow parents and kids to keep the
fun going!” (d.) Further, it stated that each Wendy’s Kid’s Meal would come with a link to a
downloadable eBook, which provided “an exclusive guide to records that families can try to
break, so mom or dad or brother or sistan set the family recordit’s also packed with
manyfantastic records that can be broken in just a minute . Id.) (

The words “Guinness World Records” were written on the footbag toys and on their
packaging. Il., Exs. B, D.) Other printed materials related to the promotion, including-an in
store display and the bag in which the Kid’'s Meals were sold, bore the Guinness WardsRec
logojust beneath the heading, “Kids vs. Parén{¢d., Exs. BD.) The text on both sides of the
Kid’'s Meal bag referred to the promotion’s six “recdmeaking toys.” Id., Ex. C.) An
instructional card included with the trick footbag toy showed a picture of two peoplaglayi
footbag plaintiff concedes that he is not pictuyeahd listed three records below the picture:

1. The most kicks of a footbag in five minutes is 1,019.

2. The most people playing footbag in a circle at one time is 946.

3. The most consecutive footbag kicks in 10 minutes by a pair is 1,415.

(Id., Ex. E.) Directly under the heading, “Instructions,” the card read as follows: ‘fHamy

times in a row can you kick this footbag without it hitting the ground? Back in 1997, Ted



Martin' made his world record of 63,326 kicks in a little less than nine houtd!} The card
then went on to provide instructions on how to use the footbll)) (t concludes with the
guestion, “What kind of family record caowy set?” [d.)

Plaintiff claims that defendants violated his rights under the lllinois Right olidRub
Act (“IRPA”), 765 ILCS 1075/10, and Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a), by
printing “Guinness World Records” on each footbag (“Cause of Action #1” (Compt6at 5
using the term “recortireaking toys” in promotional matats (“Cause of Action #2"id. at &
7)); and referring to plaintiff by name in conjunction with his consecutive footbag kiokd w
record on the instructions card included with each footbag (“Cause of A&idid#at 78)).

ANALYSIS

Defendants move to dismiss the complaint because (1) plaintiff's IRPA claim is time
barred, (2) plaintiff has no standing under the Lanham Act, (3) the term “rfeczakling,” &
used in defendants’ promotional materials, is mere puffery, (4) plaintiff hastatetl a plausible
claim of false endorsement based on defendants’ use of his name or any referdmses to
records, and (5) the First Amendment is a complete defensaintiffs claims.

“A motion under Rule 12(b)(6) tests whether the complaint states a claim om nehef
may be granted.’Richards v. Mitcheff696 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a
complaint must include “a short and plain statement of the claim showing that ther péeade
entitled to relief.” Fed. R. Civ. P. 8(a)(2). The short and plain statement under &(#&) B8{ust
“give the defendant fair notice of what the claim isl &me grounds upon which it restsBell

Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (ellipsis omittéd).

! Plaintiff identified himself as “Johannes T. Martin” in the caption ofdeisiplaint, but he signed the complaint as
“Ted Martin,” and he evidently goes by “Ted.SdeEx. G.)

2 Some courts hold that a plaintiff bringing claims under Section 48¢aed.anham Actnust also comply with
Rule 9(b), which requires a plaintiff alleging fraud to “state withipalarity the circumstances constituting fraud.”
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Under federal noticpleading standards, a plaintiff's “[flactual allegations must be
enough to raise a right to relief above the speculéwe.” Twombly 550 U.S. at 555. Stated
differently, “a complaint must contain sufficient factual matter, acceptedi@stdr ‘state a claim
to relief that is plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quoting
Twombly,550 US. at 570). “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddnhe f®dithe
misconduct alleged.”Id. (citing Twombly 550 U.S.at 570, 556 (2007)). “In reviewing the
sufficiency of a complaint under the plausibility standard, [courts musgpathe welpleaded
facts in the complint as true, but [they] ‘ne€dihot accept as true legal conclusions, or
threadbare recitals of the elements of a causeatibn, supported by mere conclusory
statements.” Alam v. Miller Brewing Cq.709 F.3d 662, 66%6 (7th Cir. 2013) (quoting
Brooks v. Ros$78 F.3d 574, 581 (7th Cir. 2009)).

l. IRPA

The lllinois Right of Publicity Act grants to each individual theght to control and to
choose whether and how to use [his or her] identity for commercial purposes,’LZ6&5 |
1075/10, by prohibiting the “use [of] an individual’s identity for commercial purposes dineng
individual’s lifetime without having obtained previous written consent . . . ,” 765 ILCS 1075/30.
“Commercial purpose” is defined as “the public use or holding out of an individual’s id@ntity
on or in connection with the offering for sale or sale of a product, merchandise, goods, or
services; (ii) br purposes of advertising or promoting products, merchandise, goods, or services;

or (iii) for the purpose of fundraising.” 765 ILCS 1075¢8e Trannel v. Prairie Ridge Media,

Fed. R. Civ. P. 9(b)lt is clear that plaintiff makes hallegations with “particularity he cites specific statements
embodied in the exhibits to his complaint.



Inc., 987 N.E.2d 923, 9290 (lll. App. Ct. 2013) (defining “public use” ase directed to the
“‘community at large,” and “holding out” as “representing”).

Defendant argues that any claim plaintiff might have under IRPA isliamed because
a oneyear limitations period applies to IRPA claims. The promotion that is the subjeds of th
case occurred in August and September 2013, and plaintiff concedes that he learned about the
promotion no later than September 19, 2013, when he first called Wendy’s to complain. (Pl.’s
Resp. Br., ECF No. 21, at &.) But plaintiff did not filehis complaint in this case until August
2015, almost a year after the limitations period would have expired in September 2014.

Plaintiff responds that (a) the relevant limitations period is not one yearveuydars,
under 735 ILCS 5/1:205, and (b}he statute of limitations was tolled by defendants’ fraudulent
concealment of the cause of action.

A. Limitations Period

Plaintiff citesToney v. L’'Oreal USA, IncNo. 02 C 3002, 2002 WL 31455975, at *3
(N.D. Ill. Nov. 1, 2002),vacated in part on othegrounds 406 F.3d 905 (7th Cir. 2005), in
support of his argument that the fiyear statute of limitations provided in 735 ILCS 5205
applies to IRPA claims. The courtTioneyreasoned that there is no statute of limitations within
the text of IRPA, so section 425 of the lllinois Code of Civil Procedure, which provides a
five-year statute of limitations for “an injury done to property” and for “all civiicas not
otherwise provided for,” applies to IRPA claims.

Defendants argue, however, thater cases have declined to folldwney One federal

court explained its reasons for departing ffbomeyas follows:

% Plaintiff's response brief, which he calls an “Answer,” is paginated imfusing manner that inexplicably starts
from one again on the sixth page. To avoid confusion, the Court will ddfgtdants’ convention of referring to
the pagination of the document as scanned into the Court's CM/ECF system.
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Toneydid [conclude that there is a fay@ar statute of limitations applicable to

IRPA claims], butToneyis an outlier, never cited for that proposition, and was

vacated on appeal [on other groundSke Toney v. L'Oreal USA, Ind06 F.3d

905 (7th Cir.2005). More recent cases, especidhair [v. Nevada Landing

P’ship, 859 N.E.2d 1188, 11996 (lll. App. Ct. 2006)] make it absolutely clear

that the Right of Publicity Act has a ogear statute of limitationsSee, e.g.,

Maremont v. Susan Fredman Design Grotp2 F.Supp.2d 967, 971 (N.D. Il

2011);Wells v. Talk Radio NetwotkM, Inc.,2008 WL 4888992, at *2 (N.D. Ill.

Aug. 7, 2008)Blair, 859 N.E.2d at 1191-92.
Berry v. Ford Modeling AgengWNo. 09CV-8076, 2012 WL 5470289, at *3 (N.D. Ill. Nov. 9,
2012) (internal parallel citations omitted). Bhair, the lllinois Appellate Court held that IRPA
codified and explicitly replaced the commilanv appropriation of likeness tort, to which a ene
year statute of limitations applied. 859 N.E.2d at 1192 (citing 735 ILCSZW1&ndBenitez v.
KFC Nat’'l Mgmt. Co, 714 N.E.2d 1002, 1007 (lll. App. Ct. 199@Xplaining that the ongear
statute of limitations in 735 ILCS 5/4201 applied to the tort of appropriation of likeness)).
Since IRPA “completely supplanted the comntaw tort of appropriation of likeness,” the
lllinois Appellate Court found applicédto IRPA claims the ongear statute of limitations that
had applied to the common-law tort. 859 N.E.2d at 1192, 1195-96.

The weight of authority, including the only decision by an lllinois state court to sxldre
the issue, holds that a ogear limtations period applies to IRPA claims. This Court agrees.

B. Fraudulent Concealment

Plaintiff contends that, even if the ogear statute of limitations applies, defendant’s
fraudulent concealment of plaintiff's claim tolled the statute. According totgfa he
contacted Wendy's while the promotion was still running, and he was told éohigiglispute
with Guinness. After a number of conversations, Guinness faxed him a letter, datemy&9,

2014, in which it stated that it had “agreed to deal with any dispute arisintpifometo the

usage of materials that formed part of the promotion” and took the position that &hef us



[plaintiff's] name and record as part of the Wendy’'s promotion was factualtimenand no

person would be led to believe that such usage constituted an endorsement . . . .” (Resp. Br.,
ECF No. 21, Ex. H.) Plaintiff engaged counsel and, through counsel, sent a letter to Guinness on
March 26, 2014, in which he reiterated his claim that defendants had wrongfully infhisged

right of publicity. (d., Ex. I.) Plaintiff's counsel then received a letter from Guiness’s outside
counsel, dated April 29, 2014, in which Guinness described in more detail its position that
plaintiffs claim was meritless and requested plaintiffold he “desire to engage in further
discourse concerning [his] claims, [to] kindly direct [his] correspondence tarttiersigned”
attorney. [d., Ex. J.) Having received this correspondence, plaintiff “was through trying to deal
with Guinness,” but he “still wasn’t sure if Wendy’'s was aware of what Gusnmas doing,” so

he attempted to contact Wendy’'s again, but he received no reply to several inquiridyut

2015, when Wendy’s sent a letter asking him to “direct all further corresponde@Geentress

World Records only.” (Resp. Br., ECF No. 21, at 6.)

There is no plausible claim of fraudulent concealment in these facts. Plarst his
dispute with Wendy'’s, and he was told to contact Guinness because Wendy’'s and Guinness had
agreed hat Guinness would handle any disputes arising out of the promotion. Plaintiff alleges
that he exchanged correspondence with Guinness, in which Guinness denied liabdity. M
denial of liability does not toll the statute of limitationSeeSingletaryv. Cont’l lll. Nat'l Bank
& Trust Co. of Chi. 9 F.3d 1236, 1241 (7th Cir. 1993)pmlinson v. Goldman, Sachs & Co.

682 F. Supp. 2d 845, 848-49 (N.D. IIl. 2009).

Plaintiff next alleges that, after Guinness denied liability, he attempted to ttontac

Wendy's again, and Wendy’s never responded until after the limitations period hadcdeldpst

from the beginning, both parties told plaintiff to direct all inquiries to Guinness, based on a



agreement between defendants about how disputes arising out of the promotion would be
resolved. Plaintiff was on notice that Guinness, not Wendy’s, was the papggnsible for
resolving his dispute, and there can be nothing inequitable in any failure of Wé¢adgspond

to plaintiff's inquiries after both defendarttad already directed him to raise his complaints with
Guinness. Further, even if defendants had neglected to do so, unanswered catisramib lebt
amount to fraudulent concealment that might toll the statute of limitatidwdntosh v. Cueto

752 N.E.2d 640, 644-45 (lll. App. Ct. 2001).

A oneyear limitations period applied to plaintiff's IRPA claim, and the limitations period
expired in September 2014 at the latest. Plaintiff filed his complaint almost a yeaarnat@&o
inequitable conduct othe part of defendants excused the late filing. Plaintiff's IRPA claim is
time-barred.

Il. LANHAM ACT SECTION 43(a)

Section 43(a) provides as follows:

(1) Any person who, on or in connection with any goods or services, or any

container for goods, uses in commerce any word, term, name, symbol, or device,

or any combination thereof, or any false designation of origin, false teadisg

description of fact, or false or misleading representation of fact, which

(A) is likely to cause confusion, or to cause mistake, or to deceive
as to the affiliation, connection, or association of such person with
another person, or as to the origin, sponsorship, or approval of his
or her goods, services, or commercial activities by another person,
or

(B) in commercial advertising or promotion, misrepresents the
nature, characteristics, qualities, or geographic origin of his or her
or another person's goods, services, or commercial activities,

shallbe liable in a civil action by any person who believes that he or she is or is

likely to be damaged by such act.

15 U.S.C. § 1125(a)(1). Thus, there are two bases for liability: false associatiotioosement,

under subsection (A); and false representations in advertising, under subsection (B).

Tecnomatic, S.p.A. v. Remy, |rido. 1:12CV-00991SEB, 2012 WL 2376066, at *15 (S.D. Ind.



June 22, 2012) (citing.S. Heath & Son, Inc. v. AT & T Info. Sys., IfcF.3d 561, 575 (7th Cir.
1993), abrogated on other grounds by Lexmark Int'l, Inc. v. Static Control Components, Inc.
134 S. Ct. 1377 (2014)).

A. Lanham Act Standing

The Supreme Court recently explained that a plaintiff has “standing” under sectipn 43(a
of the Lanham Act, or a claim within the geoof the statute’s provisions, if he can properly
plead and provéan injury to a commercial interest in sales or business reputation proximately
caused by the defendant’s misrepresentationekmark 134 S. Ct. at 1390, 1395. To show
proximate cause, hanham Act plaintiff must show “economic or reputational injury flowing
directly from the deception wrought by the defendant's advertising; and . . . that occars whe
deception of consumers causes them to withhold trade from the plaifdifit 1391

Defendants contend that plaintiff has no Lanham Act standing because he has no
commercial interest that would have been likely to suffer any injury dueetendiants’
promotion. Plaintiff alleges in the complaint that he is “in the process of gettotgleg mass
produced,” andlefendantspromotion “diluted the market” for his future product. (Compl. at 7.)
In his response brief, plaintiff explains further that he has a “verbal agreentlerd footbag
distribution company for 10% of the gross salés masgproduced footbag . . . patterned after

the recorebreaking footbag that [he] constructed and used to break the footbag world record.”

* The plaintiff in Lexmarkbrought only a false advertising claim under 43(a)(1)(B), but a numtfedefal courts
have applied_exmarks standing analysis to claims arising under 43(a)(1)(A) as w&dle, e.g.Belmora LLC v.
Bayer Consumer Care AGlo. 151335, 2016 WL 1135518, at *8 (4th Cir. Mar. 23, 2016)applyingLexmarkto
both false advertising and false associatiom@d Int'| Found. of Employee Ben. Plans, Inc. v. Cottrisib. CIV.
WDQ-14-1269, 2015 WL 127839, at *3 (D. Md. Jan. 7, 20¢%hBased on the reasoning lbéxmark tflhere is no
reason to think the Supreme Court would apply different standing rewiiteto a false designation claifj
Advanced Fluid Sys., Inc. v. Hub&8 F. Supp. 3d 306, 383 (M.D. Pa. 2014japplying Lexmarkto both false
designation of origirand false advertisinglaims); see alscAhmed v. Hosting.con28 F. Supp. 3d 82, 91 (D.
Mass. 2014)(assuming, without deciding, thatexmark applies to false association claimas well as false
advertising claimg but see Luxul Tech. Inc. v. Nectarlux, LA F. Supp. 3d 1156, 1169 (N.D. Cal. 20(diing
pre-Lexmarkprecedent for the proposition that “different causes of action allegedamiir® different subsections
of 15 U.S.C. § 1125(a) have different standing requirements”). This Gopersuaded by the analysisGottrell
thatLexmarkdoes apply to both 48)f(1)(A) and 43(a)(1)(B) claims.
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(Pl’s Resp. Br., ECF No. 21, at 9.) He has provided the prospective “manufacturer” (it i
unclear whether th is the same entity with whom he has an agreement) with a “prototype,” to
which he will likely have to make “modifications” before he finally “approvefse product.
(Id.)  He describes his injurggs one to his “commercial interest in his reputdtioecause
people have “seen an inferior footbag, which the defendants presented as endoptadtlfy
and he seeks to recover for the “loss of endorsement revelwug.” (

Plaintiff's pro secomplaint and brief are difficult to understarimyt his allegations
(assumed to be true, at this stage) are sufficient to demonstrate that he hasec@bnmterest
in his reputation or identity that is of the sort that the Lanham Act prot&asParks v. LaFace
Records 329 F.3d 437, 445 (6th Cir. 2003) (collecting cases). As a footbag world-tesided,
he at least arguably has an “economic interest akin to that of a trademark haidatrolling
the commercial exploitation of his . . . identityWaits v. FriteLay, Inc, 978 F.2d 1093, 1110
(9th Cir. 1992). To the extent the injury he claims is “loss of endorsement revenaeisbec
defendants used his identity in their promotion without paying him any sort of endorsement f
that injury is sufficient to provide plaintiff with Lanham Act stamgl

But plaintiff also appears to be arguing that, due to defendants’ promotion, he suffered

some injury to his future business interest in the sale and distribution of a forthdowtingg
product that he is helping to develop and will be paid to endorse. Defendants ypoadtbut
that he has no standing to raise any claim based on any potential injury to tlatgvaiiure
commercial activity because any such injury is purely speculative at this pSew, e.g.PDK
Labs, Inc. v.Friedlander 103 F.3d 1105, 1112 (2d Cir. 199Ahmed v. Hosting.con28 F.
Supp. 3d 82, 889 (D. Mass. 2014)Alphamed Pharms. Corp. v. Arriva Pharms., Jr891 F.

Supp. 2d 1148, 1163 (S.D. Fla. 2005). Plaintiff is not in the footbag businesBlystrating

10



the point, a federal court recently held that a company that had the permits, equipthent a
facilities necessary for bottled water operations, but had not yet beguniaperdid not even
have Article Il standing, let alone Lanham Act stagdito bring Lanham Act claims against an
established bottled water company because the plaintiff company did not aegehtd ever
“marketed any bottled water or that it [was] prepared lobsdtled water at [that] timé. The
defendant bottled water company’s “allegedly false advertising or dEsmnation of origin
[could not] have harmed” the plaintiff cormpy by diverting any customers becattse plaintiff
company had not yet begun to “offer bottled water” to anyavaine Springs, LLC v. N#é
Waters N. Am., Inc.No. 2:14CV-00321GZS, 2015 WL 1241571, at *6 (D. Me. Mar. 18,
2015).

This case is similar tMaine Springsto the extent plaintiff makes any claims based on
an injury to any commercial interest in the allegedly forthcomigofag product. According to
the allegations of his complaint, plaintiff is not in the footbag business at this palnhdeed,
his footbag business venture is even less concrete than that of the plaMafhanSprings He
has what can only be described as a preliminary “prototype,” but he has not settled on a
merchantable model of which to launch production, and he has no more than a “verbal
agreement” to participate in bringing any product to market at all.

In short, paintiff has no standingdsed on his new business venture, but he does have
standing based on his commercial interest in his identity as a footbag world metaer.

B. FalseAdvertising

To state a false advertising claim under the Lanham Act, plaintiffs must allege:

(1) a false statement of fact by the defendant in a commercial advertisemdnt abou

its own or another’s product; (2) the statement actually deceived or has the

tendency to deceive a substantial segment of its audience; (3) the deception is
material, in that it is likel to influence the purchasing decision; (4) the defendant

11



caused its false statement to enter interstate commerce; and (5) the plaintiff has

been or is likely to be injured as a result of the false statement, either by dire

diversion of sales from itseld defendant or by a loss of goodwill associated with

its products.

Hot Wax, Inc. v. Turtle Wax, Inc191 F.3d 813, 819 (7th Cinl999) seel5 U.S.C. §
1125(a)(1)(B).

Plaintiff alleges that defendants violated the Lanham Act by referring todtigays they
distributed in the promotion as “recebdeaking,” although neither plaintiff nor anyone else had
used those footbags to break any records. Although plaintiff admits that there girioatbag
world records, he claims that his is the most prominent, aaryduse of the term “record
breaking” in connection with a footbag is a reference to him as the “footbag woddtre
holder.” He alleges that he used a footbag of his own making to set the footbag world record,
and that referring to the footbag that defendants distributed in the course of their @noasoti
“record-breaking,” although it has nothing in common with the footbag he made and used to set
a record, misleads consumers as to the qualities of the footbag.

To survive defendants’ motion to dissj plaintiff must plausibly allege that the
defendants made “a material false statement of fact in a commercial advertisement dre that t
false statement deceived or had the tendency to deceive a substantial segmentighite.au
Procter & Gamble Cov. KimberlyClark Corp, 569 F. Supp. 2d 796, 78® (E.D. Wis. 2008)
(citing Muzikowski v. Paramount Pictures Corp77 F.3d 899, 907 (7th Cir. 2007)).

Defendants contend that plaintiff's false advertising cldimes not meet this standard
becausehe alleged false statements a statements of fact; rather, they amn-actionable
puffery. Statements that either refer to a product in such blustery, exaggeratedharme

consumer would rely on them as truthful, such as “lowest” prices st™aality, or that make

a general claim of superiority so vague as to be incapable of being proved or disproved, are
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known as “puffery” and are neactionable under the Lanham Aderocter & Gamble 569 F.
Supp. 2d at 799 (citingime Warner Cable, Inc.. DIRECTV, Inc.497 F.3d 144, 160 (2d Cir.
2007)).

Defendants contend that the term “recbrdaking,” as used in the promotional
materials, is puffery because it is essentially just a way to say “best’reatégt™—in other
words, essentially noithg. SeeProcter & Gamble 569 F. Supp. 2dt 800(statements about a
diaper’'s “natural fit” were mere pufferykiting Pizza Hut, Inc. v. Papa John’s Intl, In@227
F.3d 489, 497 (5th Cir2000) (statements that defendant had “better pizza” and “better
ingredients” were mere puffery)@altzman v. Pella CorpNo. 06 C 4481, 2007 WL 844883, at
*4 (N.D. lll. Mar. 20, 2007) (granting motion to dismiss because defendant’s re@tezesnthat
its product was “durable,” “maintenance free,” and “manufacttioedigh quality standards”
were mere puffery)Rosenthal Collins Grp., LLC v. Trading Techs. Int’l, Jmdo. 05 C 4088,
2005 WL 3557947, at *10 (N.D. lll. Dec. 26, 2005) (granting motion to dismiss because
defendant’s statement that its “innovative” puod “leveled the playing field” was mere
puffery).

The Court agrees that the term “rectreaking” contains no factual content that
positively misrepresents the nature, characteristics, qualities or origire abys, and it is not
plausible that any esumer would rely on the term “recebdeaking” as a statement about the
nature or quality of the footbag. Rather, to the extent it refers to timutds of the footbag at
all, it serves only to make a vague or exaggerated claim of superiority, antiataote non
actionable puffery.

There are other reasons why plaintiff's claim cannot survive defendawti®mto

dismiss. First, plaintiff does not plausibly allege that any consumer woutdstedto believe,
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based on the use of the “recdme&king” term, that defendants’ footbags had anything to do
with plaintiff. There is no reference to plaintiff anywhere in the website announcemnehg
in-store display oonthe Kid's Meal bag.Plaintiff claims that any reference to breaking records
in connection with a footbag is a reference to him, but plaintiff has not statedHattsould
permit a reasonable inference that mere use of the term “rboealling” anywhere near a
reference to a footbag is somehow enough to trigger a signifying ttladileads to plaintiffAs

the Court explained in the preceding section of this order, plaintiff does not haveatmgni
Act standing to challenge any false or misleading statements about thag®adtiemselves,
except to the extent they may implicais interest in his own reputation or identity as a footbag
world recordholder. Without any reference to plaintiff, the “rectmeaking toy” statements do
not implicate that interest.

To the extent the term “recctateaking” means anything at all tinis context (and again,
the Court agrees with defendants that the term has no factual content, in the cbmnitex
promotion), it seems clear on the face of the promotional materials themselvégettem is
related to the “Kids v. Parents” themetbé& promotion, which encourages kids and their parents
to use the Kid’'s Meal toys to compete with each other to set family records, gritokireak
world records reported by Guinness. The web announcement describing the pronmtiph,(C
Ex. A) refes not only to “recorébreaking” toys but also to adding “a little recdrdbaking
competition to family dining.”It states that “each toy provides fun challenges and a chance for
parents and kids to outdo each other for the title of family’s bésirther, it states that Kid's
Meal customers will receive “an exclusive guide to records that families can knga&, so
mom or dad or brother or sister can set the family reco(dl) The term “recorebreaking

toys” is also used on the-store display related to the promotidd.( Ex. B) and the promotien
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themed Kid's Meal bagld., Exs. GD); however, both items also use the heading, “Kids v.
Parents,” apparently in keeping with the theme of bringing “reboedking competition to
family dining.” It is not plausible that “recofdreaking” in this context refers to plaintiff's
recordbreaking consecutive kicks performance in 1997 or to any past +eceaking
performance by anyone. It refers to what Kid’s Meal customers will trotwith their free
toys.

It is not plausible that consumers might infer that “redmebking” somehow refers to
plaintiff, and it is not plausible that the promotional materials might mislead consaseéos
whether the footbags that defendants distributed as part ofptbeotion share any
“characteristics” or “qualities” with, or are similar in “nature” or “origin” 5 U.S.C. §
1125(a)(1)(B) the footbag plaintiff used to break the consecutive kicks record or as to whether
plaintiff had any involvement in their production or distributioRlaintiff does not state a
plausible false advertising claim based on defendants’ use of the term “beeakihg.”

C. FalseEndorsement

To state a clainfor false endorsement under the Lanham Alatintiff must show that the
terms defendants used and the representations they made in the 2013 promotionuldesly ca
consumers to believe that plaintiff endorsed defendants’ produckee 15 U.S.C. §
1125(a)(1)(A); Woodard v. Victory Records, IndNo. 11 C 7594, 2016 WL 1270423, at *9
(N.D. lll. Mar. 31, 2016)citing Jordan v. Jewel Food Stores, In€43 F.3d 509, 522 (7th Cir.
2014));see alsd~acenda v. N.F.L. Films, Inc542 F.3d 1007, 1020 (3d Cir. 200Bpwning v.
Abercrombie & Fitch 265 F.3d 994, 10008 (9th Cir. 2001)). The inquiry must focus on
confusion by the customeiSee Bd. of Regents of Univ. of V8gs. vPhoenix Int'l Software,

Inc., 653 F.3d 448, 455 (7th Cir. 2011).
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Plaintiff claims that defendants violated the Lanham Act by using his identity iniatater
related to the promotionSpecifically, he claims that putting “Guinness World Records” on a
footbag and using his name in the instructional card offered along with the footbag, tatesh s
that “Ted Martin made his wiat record of 63,326 kicks in a little less than nine hours!” and
asks, “Can you break the record?” and “What kind of family record can you set?®ads
consumers as to whether plaintiff endorsed the footbag offered by defendant$ af thar
promotion.

The Court has already explained that using the term “rdm@aking” in connection with
a footbag does not make any reference to plaintiff, and, similarly, putting the‘@irinness
World Records” on a footbag makes no reference to plaintfithou any reference to plaintiff,
it is not plausible that thieerm and the footbag together are likely to cause any confusion as to
whether plaintiff is somehow associated with defendants or the toys diddribatgart of
defendants’ promotion.

Unlike the aher elements of the challenged promotional materials, the instruction card
does contain an explicit reference to plaintiut the Court agrees with defendants that it is not
plausible that any consumer would be likely to be confused about whether plaintiffezshtiers
footbag. Importantly, the Lanham Act (unlike state right of publicity laws such &A)Rloes
not permit a plaintiff to recover for the mere commercial use of a person’s maage or other
identifying characteristic; the statute onlyopibits such uses if they suggest endorsement or
sponsorship.SeeCairns v. Franklin Mint Cq.107 F. Supp. 2d 1212, 1214 (C.D. Cal. 2000)
(citing New Kids on the Block v. News Am. Pub.,,181 F.2d 302, 309 (9th Cir. 1992)). But
the card does no more than state the consecutive kicks record and name plaintiff agdhe rec

holder. There is no language directly or indirectly suggesting that plaintiff endor$eaddats’
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products, nor do the plaintiff's name and record appear iongext that might, by its nature,
plausibly mislead consumers to believe that plaintiff endorsed defendants’ pro@aicAdul-
Jabbar v. Gen. Motors Corp85 F.3d 407, 4123 (9th Cir. 1996) (use of athlete’s name in
television commercial may have s@gted endorsement because “use of celebrity endorsements
in television commercials is so well established by commercial custom that a jury miganf
implied endorsement”)It is especially tru¢hat the instruction card did not suggest that plaintiff
endorsed defendants’ produtkscause, as defendants explain, plaintiff's name and record were
used in materials that consumers saw aiflgr they decided to purchase a Wendy’s Kids’ Meal;
the instruction card was not used to promote or advertise footvagopose any particular
transactiorrelated to footbagsAt most, itwas used to promote Guinness, but plaintiff does not
claim to have been harmed by false endorsement of Guinness; he claims to have bekbyharme
false endorsement of footbags.

Although defendants’ use of plaintiff's name was certainly promotional in some sense,
this case is more similar t@airns, or other cases in which a person’s name or image is used on a
product rather than in advertising for a product, than a typical éatd@rsement case. [Dairns
the defendant sold merchandise bearing the image of Princess Diana. 107 F. Supp. 2d at 1213
14. The court recognized that the essential function of the Lanham Act is td posteemers
from decepion as to the source of gagdut merely using Princess Diana’s image on an item
such as a commemorative plate was no more likely to deceive consumers asotor¢beof the
plate than Andy Warhol’s use ofGampbell’s souganor CocaColabottle in his paintings was
likely to deceive consumers as to the source of those paintings or as to whetherthareyw
association between Warhol and those compandesat 1216. Similarly, it is not plausibtaat

themere use of plaintiffs name and record in the instructions for a game defendartistdis
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to Wendy's Kid’'s Meal customerss an illustrative example of how to play the game aitial
the intent that the customers would play that game with their famili@s,lkely to confuse
anyoneas to whether plaintiff endorsed the toys defendants distributed, whether he avas |
sense the source of the toys defendants distributed, or whether he was at alieasadti them.
His false endorsementaiin is not sufficient to survive defendants’ motfon.

CONCLUSION

For the reasonset forth above, the Court grants defendants’ motion to dismiss [10]
without prejudice. Plaintiff has 21 days to file an amended complaint if he canheudefects
identified in this Order and state a claim in compliance with the Federal Rules of Civil

Procedure. SO ORDERED. ENTERED: May 2, 2016

HON. JORGE L. ALONSO
United States District Judge

® Defendants contend that, even if plaintiff otherwise states a claim umléanhham Act, the First Amendment
provides a complete defense to their Lanham Act claim. The Court need rexsattis contention because tlaes
foregoing discussion demonstrates, plaintiff has notdttgaim under the Lanham Act.
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